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1. INTRODUCTION 

1.1 The Crown's key concerns with Topic 9.2, outlined in its opening legal 

submissions, are:1 

(a) the need for significant redrafting and restructuring to reduce 

complexity and ensure the provisions are easy to use; 

(b) the need to direct that the values of significant landscapes and 

features be 'enhanced' as well as maintained; and 

(c) the relationship of the provisions in Topic 9.2 with Chapter 7 

(Transport). 

1.2 The Crown's concerns are addressed in more detail below, and the 

remaining points of difference between the Crown and the Council are set 

out in table form in Appendix 1 to these submissions.  The Crown has no 

remaining points of difference in respect of Stage 3 Proposals 7 (Transport) 

and 17 (Rural) and does not comment further on them. 

1.3 For the purposes of its closing legal submissions, the Crown intends to 

adopt the approach taken by the Council to other proposals heard as part of 

this hearing,2 unless different directions are made.  Accordingly, the Crown 

will address provisions in Stage 3 Proposals 8 (Subdivision), 11 (Utilities 

and Energy) and 13 (Central City) as part of its submissions on Topic 9.4. 

2. REDRAFTING AND RESTRUCTURING 

2.1 The Crown remains of the view that the Council's latest revised version of 

Topic 9.2 filed on Friday 11 March ("Revised Topic 9.2") requires 

redrafting and restructuring because: 

(a) the overlay tables are difficult to navigate; 

(b) it does not appropriately reflect section 6 of the RMA or the NZCPS 

(i.e. it does not separate natural character from natural features and 

landscapes); and 

(c) the policies include substantial descriptive geographic detail that 

would be better arranged in appendices. 

                                                
1
 Paragraphs 4.12 to 4.16 of the Crown's opening legal submissions. 

2
 Paragraph 2.2 of the Council's opening legal submissions. 
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2.2 The Crown continues to support the structure for Topic 9.2 that is 

recommended by Ms Cameron in Attachments AMC3 and AMC4 to her 

evidence-in-chief.  This structure is easier to use and would better integrate 

with Proposal 9 and the Replacement Plan as a whole. 

Overlay tables 

2.3 Ms Ferguson acknowledged during cross-examination that there are 

advantages and disadvantages of both the structure of Revised Topic 9.2 

and the Crown's preferred structure.3  However, she was of the view that: 

(a) the structure of Revised Topic 9.2 is preferable because a plan user 

can find the rules for an overlay (e.g. the coastal environment 

overlay) in a single location;4 and 

(b) plan users will not need to go through the whole of Revised 

Topic 9.2 because they will reference it selectively with respect to a 

particular geographic area.5 

2.4 The Crown agrees with Ms Cameron that the benefits of each structure 

depend on how plan users are using the plan.6  Ms Cameron gave the 

example of a landowner on the Peninsula wanting to build a farm building.  

If a plan user is looking to carry out a particular type of activity, rather than 

looking generally to see what the rules are for a particular overlay, the 

Crown's preferred structure is more logical. 

2.5 Furthermore, it is the Crown's view that the structure of Revised Topic 9.2 

will be difficult for members of the public to read and understand, and is 

unnecessarily complex.  It takes considerable thought to decipher.  

Accordingly, it is the Crown’s view that it does not meet the requirements of 

clause (i) of the Statement of Expectations or Objective 3.3.2(c) of the 

Strategic Directions decision. 

2.6 Ms Ferguson suggested in cross-examination that the format would be easy 

for members of the public to view in an e-plan.7  In response to a question 

about the number of steps a user is required to take in order to find the 

relevant matters of discretion, she suggested that a hyperlink in the e-plan 

would assist.8  The Crown submits that it is also important that the hard 

                                                
3
 Transcript, page 570, line 40. 

4
 Transcript, page 570, line 40 to page 571, line 2. 

5
 Transcript, page 572, lines 18 to 26. 

6
 Transcript, page 653, lines 17 to 23. 

7
 Transcript, page 569, lines 13 to 15. 

8
 Transcript, page 572, lines 5 to 10. 
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copy of the plan is clear and easy to use because not all plan users will be 

able or willing to access the plan electronically.  

Separation of natural character from natural features and landscapes 

2.7 Revised Topic 9.2 represents an improvement over the notified provisions 

in respect of the recognition of the natural character of wetlands, lakes and 

rivers and their margins.  The Crown also supports the separation of natural 

character from natural features and landscapes to the extent that it has 

occurred, as outlined by Ms Ferguson during cross-examination.9   

2.8 However, the Crown considers that it would further improve clarity and ease 

of use if the provisions were fully separated, as recommended in 

Attachment AMC3 to Ms Cameron's evidence-in-chief.  For users not 

familiar with RMA terminology, it may not otherwise be clear that natural 

character is a different concept from natural features and landscapes. 

2.9 While this approach may result in minor duplication in the proposed policies 

which address education and assistance and other methods, the Crown 

agrees with Ms Cameron that the significant advantages in terms of 

usability, clarity and ease of use would outweigh this minor duplication.10 

Descriptive geographic detail 

2.10 Ms Ferguson accepted that a simpler approach would be to remove 

descriptive geographic detail from the policies in Revised Topic 9.2 and 

include that detail in an appendix, but she felt there was an advantage in 

the "educational component" of including the detail upfront.11  In answers to 

Panel questions she also noted feedback from resource consent planners 

"that they would like to be able to see upfront in the policies what the values 

or the qualities were that [the Council] were seeking to protect or 

maintain".12 

2.11 The Crown acknowledges that there is a balance to be struck between 

simplicity and providing information about landscape values but it continues 

to be firmly of the view that much of the content in the policies is in the 

wrong place.  It supports Ms Cameron's recommended approach in 

Attachment AMC4 to her evidence-in-chief of using an appendix to contain 

this information. 

                                                
9
 Transcript, page 569, line 42 to page 570, line 2. 

10
 Transcript, page 644, lines 21 to 25. 

11
 Transcript, page 571, lines 12 to 18. 

12
 Transcript, page 573, lines 35 to 42. 
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2.12 There are a number of examples of the way in which the structure of the 

policies does not work: 

(a) Objectives 9.2.1.1 a. and 9.2.1.2 a. refer to what is introduced as 

being a list of "outstanding natural features" and "significant 

features" but, instead, provide lists of places and waterways. 

(b) The language, or syntax, is problematic in many places.  For 

example, Policy 9.2.2.1 a. refers to recognising the qualities of 

outstanding natural features and protecting them.  It then provides 

"These qualities include:".  But it does not then list qualities.  

Instead, it sets out a set of statements, such as "Contains a large 

sand dune system…" Or "Residential development is confined to the 

Birdlings Flat/Poranui settlement…".  The statements make 

reference to qualities but they are not a list of qualities in their own 

right, such that the introductory words and the list that follows are 

disconnected. 

(c) This issue arises throughout the policies.  As another example, 

consider the linkage between the introductory words in Policy 

9.2.2.2 a. (which again refers to a list of qualities) and subparagraph 

ii B. below it. The same issues arise with the linkage between the 

introductory words in Policy 9.2.2.5.2 b. and subparagraph iii A. 

(d) The descriptions of attributes that appear throughout Policies 9.2.2.1 

to 9.2.2.5 are not, for the most part, policies.  They are lists of 

attributes.  Moreover, they do not indicate what it is that 

distinguishes an outstanding landscape or natural feature from a 

significant one. 

Ms Cameron's recommended structure 

2.13 Ms Cameron's recommended structure breaks Topic 9.2 down into sections 

dealing with natural character, natural features and landscapes and the 

coastal environment.  Each section contains objectives, policies, rules and 

matters of discretion.  The identification and expression of the distinctive 

qualities to be found in particular areas are included in an appendix.  This 

structure, in the Crown's submission, is much easier to understand.  It 

follows the format used most commonly on other proposals, including the 

rest of Proposal 9.  And it reduces the primary content of Topic 9.2 from 40 

pages to 15 pages, making it easier to navigate and comprehend. 
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2.14 The Crown also supports Ms Cameron's view that the policy relating to rural 

amenity landscapes would be best placed in Proposal 17 (Rural), with parts 

of the policy that duplicate existing rural policies deleted.13  This approach 

reduces duplication and improves ease of use. 

3. ENHANCING AMENITY VALUES 

3.1 As outlined in the Crown's opening submissions,14 Ms Cameron considers 

that the direction to 'enhance' significant features and rural amenity 

landscapes should be retained, with the addition of 'where practical' in the 

relevant objectives.15 

3.2 The rationale for this approach is that it better accords with the section 7(c) 

directive to have particular regard to the maintenance and enhancement of 

amenity values, and the section 7(f) directive to have particular regard to 

the maintenance and enhancement of the quality of the environment. 

3.3 In fairness the Crown acknowledges, and Ms Cameron accepted under 

cross-examination,16 that this approach would require an applicant to go 

further and to show that it is not practical to enhance the features in 

question in a given case. 

4. RELATIONSHIP OF TOPIC 9.2 PROVISIONS WITH CHAPTER 7 

4.1 Ms Ferguson accepted during cross-examination that 9.2.3.1 'How to use 

the rules' could be improved to include an advice note providing a linkage 

with Chapter 7 (Transport).17 

4.2 Revised Topic 9.2 does not provide such a linkage, and the Crown 

continues to support the inclusion of an advice note to clarify the fact that 

road maintenance continues to be a permitted activity under the Transport 

zone provisions in Chapter 7.18 

DATED 21 March 2016 

 
 
………………………………………………. 
Paul Radich QC and Emma Moore 
Counsel for the Crown 

                                                
13

 Transcript, page 668, lines 35 to 41. 
14

 Paragraph 15 of the Crown's opening legal submissions. 
15

 Paragraph 8.14 of Anna Cameron's evidence-in-chief. 
16

 Transcript, page 651, lines 38 to 43. 
17

 Transcript, page 573, lines 4 to 15. 
18

 Paragraphs 8.34 to 8.37 of Anna Cameron's evidence-in-chief. 
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APPENDIX 1 – POINTS OF DIFFERENCE BETWEEN THE CROWN AND THE COUNCIL RELATING TO TOPIC 9.2 

Replacement Plan provisions Recommendation  Evidence reference 

9.2 Whole section (structure) See Attachment AMC3 to Anna Cameron's evidence-in-chief. Cameron 4.10 

 

9.2.1.1 Objective - Outstanding Natural 

Features and Landscapes 

9.2.1.2 Objective - Significant Features 

and Landscapes  

a. The district's outstanding natural features and outstanding natural landscapes are 

protected from the adverse effects of subdivision and land use activities. 

b. The values of the district's significant natural features and rural amenity landscapes are 

maintained and, where practical, enhanced. 

Cameron 8.15 

 

9.2.2 Outstanding Natural Features and 

Landscapes, Significant Features and 

Landscapes and Natural Character in the 

Coastal Environment 

Make changes as per Attachment AMC4 to Anna Cameron's evidence-in-chief. Cameron 8.14 

 

9.2.3.1 How to use the rules In addition to the amendments shown below, include an advice note to clarify how the rules in 

Proposal 7 and Topic 9.2 are intended to work together. 

 

9.2.3.1.4 Rural amenity landscape SL1.0 Banks Peninsula covers the majority of Banks 

Peninsula outside of the settlements and those areas identified as outstanding natural 

features and landscapes. . The rules in 9.2.3 do not apply to the following overlay areas: 

i. Where RAL 1.0 Banks Peninsula has an underlying Rural Banks Peninsula zoning the 

effects on rural amenity landscape qualities are managed through the Rural Banks Peninsula 

zone rules in are contained within Rural Chapter 17 

ii. The rules that relate to utilities in landscape and natural character in the coastal 

environment overlay areas can be found in Chapter 11. The rules in 9.2.3 do not apply to 

utilities  

ii. In the Central City, rules to manage effects on SF8.2 Otakaro/ Avon River are contained in 

the Central City Avon River Precinct Zone/ Te Papa Otakaro in Chapter 13 Central City. 

Cameron 8.22, 8.34 to 

8.37 

 

9.2.3 Activity status tables 

(9.2.3.2.1, 9.2.3.3.1, 9.2.3.4.1) 

Make changes as per Attachment AMC4 to Anna Cameron's evidence-in-chief. 

Include advice note to ensure relationship with Proposal 7 is made clear. 

Cameron 8.21 

 

9.2.4 Outstanding Natural Features and 

Landscapes, Significant Features and 

Landscapes and Natural Character in the 

Coastal Environment 

Make changes as per Attachment AMC4 to Anna Cameron's evidence-in-chief. Cameron 8.43 

 

 


