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MAY IT PLEASE THE HEARINGS PANEL 

1. INTRODUCTION 

 In line with the Panel's Minute dated 10 August 2016,1 the purpose of these 1.1

supplementary closing submissions is to comment on the Secretariat's draft 

revised provisions annexed to the Panel's Minute dated 2 September 2016 

("the Secretariat Draft").  However, the Crown wishes to record that it 

continues to support the matters addressed, and the approach outlined, in its 

original closing submissions dated 7 April 2016.2 

 The relatively (but understandably) short time available in which to consider 1.2

the Secretariat Draft and its effect on the numerous government agencies 

having an interest in Topic 9.1 has not allowed much more than some 

general comments and suggestions on aspects of alternative drafting. 

 The Crown suggests a number of amendments in the tracked changed 1.3

version of the Secretariat Draft attached as Appendix "A".  The Crown's 

amendments also include the removal of duplication, and the correction of 

cross-referencing and other minor errors which are not specifically addressed 

in these submissions.  The Crown's general comments and more substantive 

amendments are discussed below. 

2. KEY CHANGES 

 The key changes that the Crown proposes to the Secretariat Draft are as 2.1

follows: 

(a) Remove the fixed six-year time period for the Council to undertake a 

plan change, and the associated consequence that, if it does not do 

that, a range of indigenous vegetation clearance rules will cease having 

effect from 2 November 2022. 

(b) Remove the policy requirement for the Council to notify landowners that 

they may have vegetation or habitat types listed in Appendix 9.1.6.5 on 

their land, and the associated rules which make written notice a 

prerequisite for a range of indigenous vegetation clearance rules to 

apply. 

                                                
1
 At paragraph 4. 

2
 Closing submissions for the Crown (Topic 9.1) dated 7 April 2016. 
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(c) As a consequence of (a) and (b) above, the deletion of the controlled 

activity rule, as indigenous vegetation clearance will either be permitted 

(P4), restricted discretionary (RD4 / RD5) or non-complying (NC1). 

 As explained below, the Crown submits these key changes would simplify the 2.2

indigenous vegetation clearance rules, making them more readily 

understandable and administratively workable, while avoiding any gaps in 

providing for the protection of significant indigenous vegetation and 

significant habitats of indigenous fauna until the list of Sites of Ecological 

Significance ("SES") in Appendix 9.1.6.1, Schedule A can be updated by one 

or more plan changes. 

3. SUNSET CLAUSES 

 Policies 9.1.2.6 and 9.1.2.7 of the Secretariat Draft together propose a policy 3.1

framework for a range of indigenous vegetation clearance rules that will 

cease having effect from 2 November 2022 ("sunset clauses").3  The Crown 

has assumed from these policies that the underlying intention for introducing 

sunset clauses into the rules is to: 

(a) have a set of provisions providing for the interim protection of 

significant indigenous vegetation and significant habitats of indigenous 

fauna that are not yet listed as SES until 1 November 2022; and 

(b) motivate the Council to initiate a plan change within six years (and 

certainly before 1 November 2022) that would: 

(i) add to, and complete, the list of SES that are to be protected 

within the district; and 

(ii) remove the transitional set of provisions referred to above. 

 While the Crown agrees that it is desirable for SESs to be identified and 3.2

incorporated into the Replacement Plan as soon as possible, it is concerned 

that a compulsory six year timeframe for a plan change and, rules subject to 

associated sunset clauses, could inadvertently put significant ecological 

values of the district at risk after 1 November 2022.  This is of particular 

concern if the Council is unable to complete a list of SESs for the district and 

have that incorporated into the Replacement Plan prior to 1 November 2022.  

The completion of such a task might not occur for any number of reasons, 

                                                
3
 Rules in the Secretariat Draft that are subject to sunset clauses include Rules 9.1.4.1 P1(b), P2(b), P3(ii), P4(b), 

9.1.4.2 C1, 9.1.4.3 RD3(b), RD4, and 9.1.4.4 NC1(b). 
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such as an unwillingness of landowners to allow Council investigations to 

take place, or insufficient Council resources to complete investigative and 

assessment tasks in the time provided.  The Crown is concerned that if the 

rules subject to sunset clauses cease to have effect, then that would leave 

significant ecological values of the district that have not been identified as 

SESs unprotected by the Replacement Plan.  Such an outcome would be 

inconsistent with the protection that section 6(c) of the Resource 

Management Act 1991 ("RMA") and Chapter 9 of the Canterbury Regional 

Policy Statement 2013 ("RPS") recognise and provide for at a national and 

regional level. 

 In its Minute dated 9 August 2016, the Panel noted that there is a real 3.3

prospect that it might still determine that the most appropriate outcome is that 

the proposal for Topic 9.1 be rejected.4  By memorandum dated 11 August 

2016,5 the Crown identified various advantages and disadvantages of 

rejecting Topic 9.1 altogether.  Those advantages and disadvantages remain, 

and the Crown seeks an outcome that avoids the disadvantages identified in 

its memorandum.  A further advantage of rejecting Topic 9.1 is that it would 

result in the continuation of the regime in the Christchurch City and Banks 

Peninsula District Plans ("Existing Plan regime") which provides superior 

interim protection of significant indigenous vegetation and significant habitats 

of indigenous fauna than the Secretariat Draft as the indigenous vegetation 

clearance rules in the Banks Peninsula District Plan are not subject to sunset 

clauses. 

 The Crown submits that, if the Panel was minded to modify the Revised 3.4

Version utilising the Secretariat Draft as a basis, then the protection of 

significant indigenous vegetation and significant habitats of indigenous fauna 

would be better provided for by removing the potential for creating a 

protection "gap" through: 

(a) amending Policies 9.2.1.6 and 9.1.2.7 so that the Council is still 

motivated to initiate a plan change, but in a manner that does not put 

the protection of significant indigenous vegetation and significant 

habitats of indigenous fauna in the district at risk should a plan change 

not eventuate within a set period; and  

(b) deleting the sunset clauses from the rules. 

                                                
4
 Minute as to Topic 9.1 Indigenous Biodiversity and Ecosystems, dated 9 August 2016, at paragraph 3. 

5
 Memorandum of Counsel for the Crown dated 11 August 2016 at paragraph 9. 
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4. WRITTEN LANDOWNER NOTICE  

 Policy 9.1.2.6 of the Secretariat Draft provides the policy framework for a 4.1

proposed new mechanism to protect significant indigenous vegetation and 

significant habitats of indigenous fauna within Banks Peninsula and the Port 

Hills.  That mechanism is contingent on the Council giving prior written notice 

to landowners that their property may contain indigenous vegetation and 

habitats of the types listed in Appendix 9.1.6.6.   

 The requirement for the Council to give prior written notice to landowners is 4.2

stated, in the Secretariat Draft, to be a prerequisite for a range of indigenous 

vegetation clearance rules to apply.6 

 While the Crown agrees that significant indigenous vegetation and significant 4.3

habitats of indigenous fauna that have not been listed as a SES should also 

be afforded protection, it is concerned that making that protection contingent 

on the Council giving prior written notice could inadvertently put significant 

ecological values of the district at risk in the event the Council cannot (or 

does not) issue prior written notice.  The ability to issue written notice could 

be delayed for any number of reasons, such as an unwillingness of 

landowners to allow Council investigations to take place to ascertain whether 

particular land parcels contain significant ecological values, or insufficient 

Council resources to complete investigative and assessment tasks in a timely 

fashion. 

 The Crown's position is that significant indigenous vegetation and significant 4.4

habitats of indigenous fauna exist in the district irrespective of any notice 

given.  The Crown is concerned that if, for whatever reason, written notices 

cannot be issued shortly after the new provisions become operative, then 

that would open up a protection "gap" where landowners would be permitted 

to clear significant ecological values of the district until such time as written 

notice is issued.  The Crown is particularly concerned about the signal the 

provisions would send.  For example, they might inadvertently incentivise 

clearance of significant indigenous vegetation once the new provisions 

replace the Existing Plan regime, and before the Council has any opportunity 

to issue written notices to all properties not currently listed as a SES but, 

which may nonetheless have significant ecological values. 

                                                
6
 Rules in the Secretariat Draft that are require the Council to give prior written notice to the landowner before the 

rule applies include Rules 9.1.4.1 P1(b), P2(b), P3(ii), P4(b), 9.1.4.2 C1, 9.1.4.3 RD3(b), RD4, and 9.1.4.4 NC1(b). 
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 The Crown submits that intentionally providing a protection "gap" would be 4.5

inconsistent with section 6(c) of the RMA and Chapter 9 of the RPS. 

 Similar to the point made at paragraph 3.3 above, another advantage of 4.6

rejecting Topic 9.1 is that it would result in the continuation of the Existing 

Plan regime which provides superior interim protection of significant 

indigenous vegetation and significant habitats of indigenous fauna than the 

Secretariat Draft as the indigenous vegetation clearance rules in the Banks 

Peninsula District Plan are not subject to a prerequisite of giving prior written 

notice to landowners. 

 Should the Panel be minded to modify the Revised Version utilising the 4.7

Secretariat Draft as a basis, then protection of significant indigenous 

vegetation and significant habitats of indigenous fauna would be better 

provided for by: 

(a) removing the requirement to provide prior written notice to landowners 

as a prerequisite for the operation of the rules seeking to protect those 

values; and  

(b) ensuring that protection applies to any property containing the 

indigenous vegetation or habitat types listed in Appendix 9.1.6.6, as 

suggested in Appendix "A" to these submissions. 

5. CONTROLLED ACTIVITY RULE UNNECESSARY 

 The Crown submits that controlled activity Rule 9.1.4.2 C1 can be deleted 5.1

because, if a site does not contain an SES or any of the indigenous 

vegetation types listed in Appendix 9.1.6.6, then clearance could simply be a 

permitted activity pursuant to Rule 9.1.4.1 P4 as amended in Appendix A to 

these submissions.  The Crown considers that this amendment would 

simplify the indigenous vegetation clearance rules by deleting an 

unnecessary consenting requirement, and make the rules more readily 

understandable and administratively workable. 

6. INFRASTRUCTURE AND NETWORK UTILITY OPERATIONS 

 The Crown supports Policy 9.1.2.8(b) and (c) and associated rules, which 6.1

enable the continued maintenance of existing infrastructure, and recognises 

the requirements of new, or upgrades to, network utility operations.  The 
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Crown wishes to ensure that this enablement (including restricted 

discretionary activity status) applies to any version of provisions.7 

7. FLOWCHART FOR INDIGENOUS VEGETATION CLEARANCE 

 For the reasons given at paragraph 6.1 of the Crown's original closing 7.1

submissions for Topic 9.1,8 the Crown supports the inclusion of a flow chart 

(at page 10 of the Secretariat Draft) to assist plan users to understand how 

the indigenous vegetation clearance provisions work. 

8. BIODIVERSITY OFFSETTING 

 The Crown commented on the concept of biodiversity offsetting including the 8.1

meaning of "no net loss" in its closing submissions for Topic 9.1.9 

 The Crown supports the framework for biodiversity offsetting as set out at 8.2

9.1.6.5 of the Secretariat Draft.  However, the Crown is concerned that Policy 

9.1.2.15 limits the scope for offering biodiversity offsetting to those situations 

where residual adverse effects occur on a SES listed in Schedule A of 

Appendix 9.1.6.1. 

 The Crown proposes amendments to Policy 9.1.2.15 in Appendix A so that 8.3

offers for biodiversity offsetting are available where an activity results in 

residual adverse effects on any area of significant indigenous biodiversity, 

irrespective of whether or not they are included within a listed SES.  The 

Crown submits that limiting the scope of biodiversity offsets to listed SESs 

would be inconsistent with section 6(c) of the RMA and Chapter 9 of the 

RPS. 

 The Crown has also proposed an amendment to the definition of "biodiversity 8.4

offset" to delete the words "reasonably measurable" and replace them with 

"significant", consistent with the definition proposed in the revised provisions 

annexed to the Council's original closing submissions.10   

                                                
7
 See also Memorandum of Counsel for the Crown dated 11 August 2016 at paragraph 8. 

8
 Closing submissions for the Crown (Topic 9.1) dated 7 April 2016.   

9
 Closing submissions for the Crown (Topic 9.1) dated 7 April 2016 at paragraphs 8.1 to 8.12. 

10
 Closing submissions for the Council (Topic 9.1) dated 15 April 2016.   
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9. NOTIFICATION PROVISIONS 

 At paragraph 5.8 of the Crown's original closing submissions for Topic 9.1,11 9.1

the Crown expressed concerns about utilising non-notification clauses in 

relation to indigenous vegetation clearance rules. 

 In the Secretariat Draft, the Crown has concerns about: 9.2

(a) The non-notification clause in Rule 9.1.4.3 RD4. 

(b) The limited-notification clause (which is limited to the Department of 

Conservation) in Rule 9.1.4.3 RD5. 

 The Crown submits that in both cases, it is appropriate for the Council to 9.3

retain the discretion to notify an application, and for public notification to be 

required if the indigenous vegetation clearance will have or is likely to have 

adverse effects on the environment that are more than minor.12  It is 

inappropriate to presume that each and every proposal for indigenous 

vegetation clearance will have less than minor effects, or that the Department 

of Conservation will be the only potentially adversely affected person.   The 

sheer scale of a given clearance proposal, or the level of significance of the 

values under threat by that proposal may be such that notification could be 

warranted. 

10. NEW ZEALAND FIRE SERVICE COMMISSION MEDIATED RELIEF 

 As noted in the Crown's memorandum dated 11 August 2016,13 the New 10.1

Zealand Fire Service Commission seeks to retain the relief agreed at 

mediation about the removal of the SES on the Commission's proposed fire 

station site at Wilmers Road: reference SES/LP/22.  Although the reference 

to SES/LP/22 in Appendix 9.1.6.1 Schedule A in the Secretariat Draft can be 

retained, the Crown respectully requests that the relevant planning maps 

(including Schedule reference map 9.1.6.2 in the Secretariat Draft) is 

amended to exclude the proposed fire station site from SES/LP/22 as 

agreed. 

11. SCOPE OF OBJECTIVE 9.1.2.1 

 Objective 9.1.2.1 in the Secretariat Draft limits the protection of significant 11.1

indigenous vegetation and significant habitats of indigenous fauna to those 

                                                
11

 Closing submissions for the Crown (Topic 9.1) dated 7 April 2016. 
12

 Sections 95A and 95D of the RMA. 
13

 Memorandum of Counsel for the Crown (Topic 9.1) dated 11 August 2016 at paragraph 9. 
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areas listed in Schedule A of Appendix 9.1.6.1, which means that any areas 

with the same significant values that are not listed in Schedule A would not 

be protected.  The Crown submits that Objective 9.1.2.1 is inconsistent with 

section 6(c) of the RMA and Chapter 9 of the RPS because it protects only a 

subset of significant indigenous vegetation and significant habitats of 

indigenous fauna within the district.   

 The Crown prefers the wording of Objective 9.1.1.1(b) in the Revised 11.2

Proposal attached to the Council's closing submissions for Topic 9.114  which 

states: 

Areas of significant indigenous vegetation and significant habitats of 
indigenous fauna are protected. 

 The Crown supports the above wording because it does not limit protection to 11.3

those areas of significant indigenous vegetation and significant habitats of 

indigenous fauna listed in an incomplete schedule, but extends that objective 

of protection to any, and all such, areas within the district.  Alternatively, the 

Crown would support an amendment to Objective 9.1.2.1 in the Secretariat 

Draft which deletes the phrase "listed in Schedule A of Appendix 9.1.6.1" as 

shown in Appendix A to these submissions. 

12. POLICY 9.1.2.3 

 The Crown respectfully requests the deletion of the phrase "and to 12.1

understand the relationship between the protection of those areas and land 

use practices" from Policy 9.1.2.3(a) of the Secretariat Draft because it is 

unclear what the phrase is intended to achieve in the context of identifying 

sites that are of significance for indigenous biodiversity. 

 If the intent is that the boundaries of an SES should be influenced by land 12.2

use practices, the Crown's position continues to be that such boundaries 

should be set solely on an ecological basis (including assessment by an 

ecologist and consultation with landowners as to the ecological values 

existing on their property).  The Crown's position is supported by case law, as 

explained at paragraphs 4.4 to 4.5 of its original closing submissions.15  In 

addition, the High Court in Man O'War Station Ltd v Auckland City Council,16 

in the context of identifying outstanding natural landscapes under section 

                                                
14

 Attachment A to the Closing Legal Submissions on behalf of Christchurch City Council for Topic 9.1: Indigenous 
Biodiversity and Ecosystems, dated 15 April 2016.  
15

 Closing submissions for the Crown (Topic 9.1) dated 7 April 2016. 
16

 [2015] NZHC 767. 
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6(a) of the RMA, noted that identification of high value areas should occur 

before, and independent of, determining the level of protection:  

[59]  It is clear from the fact that “the protection of outstanding natural 
features and landscapes” is made, by s 6(b), a “matter of national 
importance” that those outstanding natural landscapes and 
outstanding natural features must first be identified. The lower 
level documents in the hierarchy (regional and district policy 
statements) must then be formulated to protect them. Thus, the 
identification of ONLs drives the policies. It is not the case that 
policies drive the identification of ONLs, as MWS submits.  

[60]  As identified by the Council, the RMA clearly delineates the task of 
identifying ONLs and the task of protecting them. These tasks are 
conducted at different stages and by different bodies. As a result it 
cannot be said that the RMA expects the identification of ONLs to 
depend on the protections those areas will receive. Rather, 
Councils are expected to identify ONLs with respect to objective 
criteria of outstandingness and these landscapes will receive the 
protection directed by the Minister in the applicable policy 
statement.  

 The Crown considers that the High Court's reasoning in relation to the 12.3

protection of outstanding natural features and landscapes under section 6(a) 

of the RMA applies equally to the protection of areas of significant indigenous 

vegetation and significant habitats of indigenous fauna under section 6(c) of 

the RMA. 

 Counsel understand that the High Court's decision has been appealed to the 12.4

Court of Appeal, but a decision from that Court is yet to be issued. 

13. DEFINITION OF IMPROVED PASTURE 

 The Crown supports the definition of "improved pasture" subject to the 13.1

inclusion of the phrase "since 1 June 1996" at the end of clause (b) (as 

suggested in Appendix "A") for the reasons given at paragraphs 6.3 and 9.7 

to 9.9 of its original closing submissions.17 

Date:   9 September 2016 

  
Paul Radich QC / C Carranceja  

Counsel for the Crown 
 

 

                                                
17

 Closing submissions for the Crown (Topic 9.1) dated 7 April 2016. 


