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INTRODUCTION / SCOPE 

1. These opening submissions are presented on behalf of Te Rūnanga o Ngāi 

Tahu and Ngā Rūnanga (Ngāi Tahu), who are submitters on Proposal 9 

and those parts of other proposals relevant to this hearing. They cover the 

following matters: 

(a) The statutory framework (of particular relevance to Proposal 9); 

(b) Issues that are agreed to and / or remain outstanding: 

(i) Proposal 2 – Definitions; 

(ii) Chapter 3 – Strategic Objective for water quality; 

(iii) Proposal 8 – Subdivision and Proposal 13 – Central City; 

(iv) Proposal 9.1 – Biodiversity; 

(v) Proposal 9.2 – Landscapes;  

(vi) Proposal 9.X – Sites of Ngāi Tahu Cultural Significance 

(SoNTCS);  

(A) The section 32 analysis for SoNTCS;  

(B) The “process issue” raised in the Council’s evidence 

in chief;  

(vii) Proposal 16 – North Belfast; 

(viii) Proposal 17 – Rural; and 

(c) The witnesses Ngāi Tahu will be calling.  

STATUTORY FRAMEWORK 

2. We do not propose to outline the entire statutory framework but rather draw 

the Panel’s attention to some particularly relevant matters for Proposal 9 

(and for that matter, also relevant to the Panel’s decision on the Strategic 

Objective for water quality, and those parts of Proposals 2, 8, 16, and 17 

within the scope of this hearing).   
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Part 2 of the RMA 

3. As the Panel will be aware, it must exercise its role in the preparation of the 

Replacement Plan in accordance with the provisions of Part 2 of the RMA.1 

This includes, in achieving the purpose of the Act: 

(a) Recognising and providing for the matters of national importance 

listed in section 6, including the relationship of Maori and their 

culture and traditions with their ancestral lands, water, sites, waahi 

tapu, and other taonga.2 

(b) Having particular regard to the other matters in section 7, 

specifically, kaitiakitanga.3 

(c) Taking into account the principles of the Te Tiriti o Waitangi (Treaty 

of Waitangi),4 in particular, the principle of active protection.  

4. It is well recognised that the trinity of s 6(e), 7(a), and 8 “are strong 

directions to be borne in mind at every stage of the planning process”.5 

While no individual Part 2 provision equates to a right of veto, 

nevertheless, in achieving the Act’s single broad purpose “all the 

authorities concerned are bound by certain requirements and these include 

particular sensitivities to Māori issues”6. Furthermore, cultural wellbeing is 

itself central to the Act’s single broad sustainable management purpose.  

5. Briefly, counsel note that: 

(a) Section 6(e) is not limited in scope to recognising and providing for 

the relationship of Maori and their cultural traditions with wāhi tapu 

only, as a matter of national importance.  Rather, s 6(e) extends 

well beyond to include ancestral lands, water, sites, and other 

taonga, as well as wāhi tapu.  In this context, ancestral lands are 

                                                
1
 Section 74(1)(b) of the RMA 

2
 Section 6(e) of the RMA 

3
 Section 7(a) of the RMA 

4
 Section 8 of the RMA 

5
 McGuire v Hastings District Council [2002] 2 NZLR 577 at [21] – [22], PC, Per Lorde 

Cooke of Thorndon. 
6
 McGuire, supra. 
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not simply lands which remain in current Māori ownership.  

Ancestral land is land that has been owned by ancestors.7 

(b) Section 6(f) provides for further, specific, recognition and protection 

of sites of historic heritage significance to Maori, including wāhi 

tapu and their surroundings.8 

(c) Section 7(a) requires particular regard to be had to kaitiakitanga, 

being “the exercise of guardianship by the tangata whenua of an 

area in accordance with tikanga Māori in relation to natural or 

physical resources: and includes the ethic of stewardship.”9  The 

exercise of kaitiakitanga entails ongoing involvement of tangata 

whenua in the management of natural or physical resources of 

significant value to the iwi concerned. 

(d) The principles of the Treaty of Waitangi /Te Tiriti o Waitangi have 

particular relevance in the context of Proposal 9, and the 

recognition and provision for the protection of SoNTCS in the 

Replacement Plan. An overarching principle is the exchange of 

sovereignty for the Crown’s obligation to protect rangatiratanga. 

Particular principles of relevance in the present context include the 

duty of active protection of iwi interests in relation to taonga, and 

the obligation to ensure that decisions affecting iwi interests are 

made on an informed basis. The Replacement Plan should enable 

these principles to be applied in practice in future resource 

management decision making processes within the District. 

6. Section 8 requires the principles of the Treaty to be ‘taken into account’, 

while section 7(a) requires ‘particular regard’ to be had to kaitiakitanga.  

The interpretation and application of these phrases was recently 

considered by the High Court in New Zealand Transport Agency v 

Architectural Centre Inc10, with the Court affirming an earlier statement of 

the Planning Tribunal that “to have particular regard to something in our 

view is an injunction to take the matter into account, recognising it as 

                                                
7
 Royal Forest and Bird Protection Society v Habgood (1987) 12 NZTCPA 76, at page 8.  It 

is noted that ‘ownership’ is both a cultural and legal concept.  Habgood was endorsed by 
the Court of Appeal in EDS v Mangonui County [1989] 3 NZLR 257. 
8
 See the definition of ‘historic heritage’ in s 2 of the RMA. 

9
 See the definition of ‘kaitiakitanga’ in s 2 of the RMA. 

10
 [2015] NZHC 1991, Brown J, at [56] – [68] (the “Basin Reserve” decision). 
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something important to the particular decision and therefore to be 

considered and carefully weighed in coming to a conclusion.”11   

The higher level planning documents 

7. The Panel must also be satisfied that the Replacement Plan will give effect 

to the Canterbury Regional Policy Statement 2013, the New Zealand 

Coastal Policy Statement 2010, and the National Policy Statement for 

Freshwater Management 2014.12  

New Zealand Coastal Policy Statement 2010 

8. A large number of SoNTCS identified on the maps accompanying the Ngāi 

Tahu submission are within the coastal environment. Objective 3 of 

NZCPS 2010 requires the recognition and protection of characteristics of 

the coastal environment that are of special value to tangata whenua.   

9. Policy 2 recognises “that tangata whenua have the right to choose not to 

identify places or values of historic, cultural or spiritual significance or 

special value” and specifically envisages “the identification, assessment, 

protection and management of areas or sites of significance or special 

value to Māori, including by historic analysis and archaeological survey and 

the development of methods such as alert layers and predictive 

methodologies for identifying areas of high potential for undiscovered Māori 

heritage, for example coastal pā or fishing villages.” 

National Policy Statement for Freshwater Management 2014 

10. The NPSFM 2014 has particular relevance to the Nga Wai SoNTCS. 

Objective and Policy D1 of NPSFM 2014 require local authorities to take 

reasonable steps to involve iwi and hapu in the management of fresh water 

and freshwater ecosystems, identify tangata whenua values and interests 

in freshwater and freshwater ecosystems, and reflect those values and 

interests in management and decision making regarding freshwater and 

freshwater ecosystems in the district. 

                                                
11

 Marlborough District Council v Southern Ocean Seafoods Ltd, [1995] NZRMA 220, at 
228. 
12

 Section 75(3) of the RMA 
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11. As noted in the Implementation Guide for local government13: 

(a) The terms ‘provide for’ and ‘to ensure’ in Objective D, imply an 

imperative for action on the part of councils; and  

(b) Policy D1 requires that local authorities do more than just “have 

regard to” tāngata whenua values and interests in the management 

of and decision-making regarding fresh water and freshwater 

ecosystems. Policy-making needs to reflect tāngata whenua values 

and interests and take them into account in freshwater 

management decisions. Councils need to be transparent in their 

decisions and demonstrate how they have reflected the values and 

interests. 

Canterbury Regional Policy Statement 

12. Particularly relevant for Proposal 9 are the following provisions of the 

CRPS.  It is clear from these provisions that the CRPS provides a very 

comprehensive framework and suite of expectations for the recognition and 

protection of SoNTCS as follows:  

Protection of wāhi tapu, ancestral lands, water, sites and other taonga  

(a) Clause 2.2.8 provides that it is important that wāhi tapu sites are 

protected from inappropriate activity and that there is continued 

access to such sites for Ngāi Tahu. 

(b) In order to give effect to their functions under the RMA, territorial 

authorities, will include provisions for the relationship between Ngāi 

Tahu, their culture and traditions, and their ancestral lands, water, 

sites, wāhi tapu and other taonga within district plans as well as 

methods for their protection (clause 4.3.15 - 4.3.16). 

Protection of freshwater with cultural values and duties of local authorities  

(c) Objective 7.2.4 requires water to be managed in an integrated way 

that recognises water as part of an interconnected hydrological 

system and as part of a larger environment. Land uses and their 

impacts on water are specifically noted in the Objective and in the 

                                                
13

 Published by MfE – A Guide to the National Policy Statement for Freshwater 
Management 2014, see pages 85 and 86 
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principal reasons and explanation as well as the consideration of 

the ethic of Ki Uta Ki Tai, and Kaitiakitanga.  

(d) In implementing that Objective, Policy 7.3.3 requires the promotion, 

and where appropriate, the protection of, lakes, rivers and wetlands 

and their riparian zones and associated Ngāi Tahu values. The 

methods note that local authorities will: 

(i) include methods to identify and protect sites and areas with 

significant cultural values; and 

(ii) engage with Ngāi Tahu to identify the freshwater sites of 

significance to Ngāi Tahu and ways to enhance Ngāi Tahu 

values. 

(e) The objectives and policies in section 10 of the RPS are also 

relevant to the protection of waterways and their margins, and to 

Ngāi Tahu access.14  

Protection of Significant Historic Heritage and Cultural Landscapes  

(f) Objective 12.2.2 and Policy 12.3.3 relate to identifying and 

managing effects on cultural landscapes including provision for the 

protection of these landscapes from inappropriate subdivision, use 

and development.  

(g) Objectives 13.2.1 and 13.2.2 provide for the identification and 

protection of significant historic heritage places and areas, and their 

particular values that contribute to Canterbury’s distinctive 

character and sense of identity from inappropriate subdivision, use 

and development. 

(h) Policy 13.3.1 recognises and provides for the protection of the 

historic and cultural heritage resource of the region from 

inappropriate subdivision, use and development by: 

(i) working with Ngāi Tahu to identify items, places or areas of 

historic heritage significance to them; and 

                                                
14

 See for example Objectives 10.2.1 and 10.2.4, and Policies 10.3.1, 10.3.2 and 10.3.5.  
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(ii) recognising that knowledge about some historic heritage 

may be culturally sensitive and support protection of those 

areas through the maintenance of silent files held by local 

authorities. 

(i) Policy 13.3.2 recognises places of cultural significance to Ngāi 

Tahu and protects their relationship and culture and traditions with 

these places from the adverse effects of inappropriate subdivision, 

use and development. To achieve Policy 13.3.2, local authorities 

should: 

(i) Work with Ngāi Tahu to determine areas where wāhi tapu 

and wāhi taonga may be affected by activities; 

(ii) Engage with Ngāi Tahu to ensure adverse effects to 

culturally significant sites are avoided, remedied or 

mitigated;  

(iii) Use iwi management plans to assist in the identification of 

values associated with particular historic heritage items, 

places and areas, and identify management tools for 

ensuring these values are maintained; and 

(iv) Promote and/or protect access, or restrict access to historic 

areas in accordance with tikanga Māori such that the values 

Ngāi Tahu associate with those areas are upheld. 

The Mahaanui Iwi Management Plan 2013 (MIMP) 

13. Under section 74(2A) when preparing or changing a district plan, a 

territorial authority must take into account any relevant planning document 

recognised by an iwi authority and lodged with the territorial authority, to 

the extent that its content has a bearing on the resource management 

issues of the district. 

14. As noted above15, the phrase ‘to take into account’ was recently 

considered by the High Court in the Basin Reserve decision.  The Court 

found it could be viewed as synonymous with “shall have regard to”, in the 

sense “of paying attention to a matter in the course of an intellectual 

                                                
15

 At para 6. 
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process”.16  The duty "to take into account" has been held to indicate “that 

a decision maker must weigh the matter with other matters being 

considered and in making a decision, affect a balance between the matters 

at issue and be able to show he or she has done so”.17 

Subdivision and Development 

15. Section 5.4 Objective 8 of the MIMP provides that Ngāi Tahu cultural 

heritage values, including wāhi tapu and other sites of significance, are 

protected from damage, modification or destruction as a result of land use. 

16. Issue P4 notes that subdivision and development can have significant 

effects on tāngata whenua values, including sense of place, cultural 

identity, indigenous biodiversity, mahinga kai, and wāhi tapu and wāhi 

taonga, but can also present opportunities to enhance those values. 

17. Process P4.1 sets out the aim to work with local authorities to ensure a 

consistent approach to the identification and consideration of Ngāi Tahu 

interests in subdivision and development activities, including among other 

things:  

Encouraging developers to engage with Papatipu Rūnanga in the 

early stages of development planning to identify potential cultural 

issues; including the preparation of Cultural Impact Assessment 

reports. 

18. The Ngāi Tahu Subdivision and Development Guidelines18 provide that: 

Subdivision and development that may impact on sites of significance is 

subject to Ngāi Tahu policy on Wāhi tapu me wāhi taonga and Silent Files 

(Section 5.8, Issues CL3 and CL4).  

Cultural Heritage 

19. Section 5.8, CL3 deals in detail with the identification, protection and 

management of wāhi tapu and wāhi taonga.  

20. Cl3.7 requires appropriate policies and rules in territorial and regional plans 

to protect sites of cultural significance from inappropriate land use and 

                                                
16

 Citing Metropolitan Water Board v Assessment Committee of the Metropolitan Borough 
of St Marleborne [1923] 1 KB 86 (CA) at 99. 
17

 Haddon v Auckland RC (1993) 1B ELRNZ 8, [1994] NZRMA 49. 
18

 At pgs 107 – 109 of the Mahaanui IMP.  Guideline 1.2 
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development, including recognition of cultural landscapes as a planning 

tool to identify and assess sites, recognition of silent files, recognition that 

wāhi tapu and wāhi taonga values may extend beyond physical boundaries 

of sites, and providing for processes of engagement with Papatipu 

Rūnanga with regard to wāhi tapu and wāhi taonga. 

21. CL3.8 recognises that for high risk sites a cultural impact assessment may 

be required.  

22. CL4 addresses Ngāi Tahu’s policy on silent files. The policy (at CL4.2) 

notes that there are many wāhi tapu that are not identified as silent files, 

and this must be recognised and provided for in territorial planning 

processes.  Of particular relevance, Policy CL4.3 is “to ensure the location 

of silent files in district … planning maps is consistent with the schedule of 

maps included in Appendix 6 of this IMP.”  The evidence of Mr Davis 

highlights inconsistencies between the silent file areas notified by Council 

as part of this Proposal, and that the areas identified in the MIMP.  

PROPOSAL 2 - DEFINITIONS  

Indigenous vegetation, customary harvest and use  

23. The evidence of Ms Legarth suggests a minor wording change to the 

definition of “indigenous vegetation” to specifically exclude plantings for 

cultural use, customary harvest or customary use.19    

24. Ngāi Tahu supports the revised definition of “customary harvest” contained 

in the Council’s version of Chapter 9 dated 2 December 2015.  

25. In terms of the meaning of “customary use”, this was dealt with in the 

Introduction Hearing with Ms Murchison proposing in her supplementary 

evidence20 that the term be amended in the glossary of common Ngāi Tahu 

concepts to: 

“Customary purposes or uses:  

“The expression of many of the concepts and values described in other terms 

occurs through customary uses of freshwater, land and associated natural 

                                                
19

 At paragraphs 15 and 56 of Ms Legarth’s evidence dated 10 December 2015 
20

 Ms Murchison’s supplementary evidence for Proposal 1 and 2 dated 17 July 2015 
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resources, and maintaining a physical and spiritual connection to that land, 

waterbody or other resource.” 

SoNTCS 

26. Ms Legarth has proposed an amendment to the definition of SoNTCS to 

ensure consistency between the maps and the definition.21  

Water body and springs  

27. Ngāi Tahu seeks the explicit inclusion of “springs” in the definition of 

“waterbodies” to ensure that waterbody setbacks also include setbacks 

from springs.22 Mr Dale, a hydrologist, has provided evidence that it is 

appropriate and indeed scientifically accurate, to include “springs” in the 

definition of “waterbodies” as springs are part of aquifers, and so are 

included in the section 2 definition of “waterbodies” in the RMA.23 While Mr 

Stevenson for the Council takes the view that this matter is more 

appropriately addressed as part of Proposal 6, general rules, waterbody 

setbacks.24 Counsel for Ngāi Tahu submit that resolution of the definition of 

‘waterbody’, and its application to springs, is appropriately a matter for 

Proposal 9 even if the application of setbacks from springs is to be dealt 

with in Proposal 6.  

28. With regard to the definition of springs, Ngāi Tahu agrees with the 

definition inserted into the Subdivision Proposal.25  

CHAPTER 3 – STRATEGIC OBJECTIVE FOR WATER QUALITY  

29. Ngāi Tahu supports the Crown’s submission which proposed a new 

Strategic Objective for water quality. Ms Stevens has proposed some 

minor amendments to the Crown’s proposed Strategic Objective in her 

evidence.26 It is understood from mediation with the Council that they also 

support a Strategic Objective for water quality although this has not been 

addressed in the Council’s evidence.  

 

                                                
21

 The amendment follows paragraph 77 of Ms Legarth’s 13 January 2019 evidence  
22

 At paragraphs 38 - 45 of Ms Steven’s evidence dated 10 December 2015. 
23

 At paragraphs 14 -15 of Mr Dale’s evidence dated 10 December 2015. 
24

 At paragraph 5.1 of Mr Stevenson’s rebuttal evidence dated 18 December 2015. 
25

 See paragraph 44 of Ms Stevens’ evidence dated 10 December 2015. 
26

 At paragraphs 28 and 29 of her evidence dated 10 December 2015. 
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PROPOSAL 8 – SUBDIVISION & PROPOSAL 13 – CENTRAL CITY 

Subdivision of land with springs – controlled activity  

30. The amendments to 8.2.4.1 and 8.2.4.2 (that subdivision of land which 

contain springs should be a controlled activity) are agreed between the 

Council and Ngāi Tahu. Ngāi Tahu accepts that subdivision can be dealt 

with as a controlled activity as the matters for control include effects on 

springs.  

Subdivision of land within SoNTCS – restricted discretionary activity  

31. Ms Stevens agrees with Mr Long that restricted discretionary activity status 

is appropriate for subdivision of sites within a SoNTCS as it is consistent 

with Strategic Objective 3.3.3 and the higher order documents.27 

Consistent use of the term SoNTCS  

32. Mr Long also agrees with Ngāi Tahu’s submission to use the term SoNTCS 

consistently across the Plan and proposes amending Policy 13.10.1.1.1 

and 8.1.1 by accepting Ngāi Tahu’s relief.28 It is noted however that not all 

references to these sites is consistent in Mr Long’s Appendix and these will 

need to be updated for the Panel.29 

PROPOSAL 9.1 – BIODIVERSITY   

33. Matters raised in submission by Ngāi Tahu in relation to 9.1 Biodiversity 

have now been agreed with Council, and are reflected in the revised 

proposal attached as Appendix 1 to Ms Hogan’s evidence for the Council 

dated 2 December 2015.   

PROPOSAL 9.2 – LANDSCAPES  

34. Agreement has been reached between Council and Ngāi Tahu regarding 

most matters relating to 9.2 Landscapes.  In particular, it is noted that Ms 

Ferguson for the Council confirms her agreement to Ms Legarth’s: 

                                                
27

 At paragraphs 36 and 37 of her evidence dated 10 December 2015. 
28

 At paragraph 12.7(i) and 12.8 of his evidence dated 2 December 2015. 
29

 For example, in Attachment A to Mr Long’s rebuttal dated 18 December 2015, the 
following provisions still contain former references to silent files rather than to SoNTCS: 
Policy 8.1.1.2(a); Matter 35 of matters for control 8.4.2.1.  
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(a) additional policy relating to the provision for customary uses in 

landscape overlay areas;30 and 

(b) amendments to the permitted activity rule tables, to provide for 

customary harvesting within landscape and natural feature 

protection overlays as permitted activities.31 

35. A key point that remains to be clarified by the Council is how the rules 

relating to protection of outstanding natural features and landscapes 

should apply to activities within the Papakāinga /Kāinga nohoanga zones.  

36. Ngāi Tahu’s position is that where a proposed activity triggers the 

requirement for a resource consent under the rules in Chapter 9 applying 

to development of Maori Land within the Papakāinga /Kāinga nohoanga 

zone, then consideration of the effects of that proposed activity on ONL or 

ONF is appropriate. 

37. However, Ngāi Tahu does not consider it appropriate that district wide rules 

that apply to ONL or ONF should operate to trigger further resource 

consent requirements for development on Maori land within the 

Papakāinga /Kāinga nohoanga zone, particularly where that development 

is provided for as a permitted activity within the zone. Accordingly, where 

an activity within the Papakāinga /Kāinga nohoanga zone is permitted, it 

should remain so, regardless of whether there is an ONL/F overlay (and for 

that matter any other landscape or natural character overlay).  

38. It was understood that this point was agreed at mediation for Proposal 9.32 

39. Further, all parties have agreed through the Papakāinga hearing, that the 

intent of the Papakāinga zone is to be particularly enabling of development 

by mana whenua.   

40. Council planning evidence is that landscape overlays across residential or 

special purpose zonings were mapping errors, and “were removed where 

they were considered inappropriate (due to the residential or other 

underlying zone of the site)”33.   

                                                
30

 At paragraphs 7.1 – 7.2 of rebuttal evidence of Ms Ferguson dated 18 December 
31

 At paragraphs 7.3 – 7.4 of rebuttal evidence of Ms Ferguson dated 18 December 
32

 See Ms Stevens evidence of 10 December 2015 at paragraph 89  
33

 Evidence of Yvonne Pfluger dated 2 December 2015, at paragraph 9.6. 
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41. Similarly, Ms Pfluger notes that the Natural Character in the Coastal 

Environment “does not apply to urban and settlement areas (as it was 

recognised this would be inconsistent with the zoning of those areas and 

policies enabling development).”34 

42. Ms Ferguson, for Council, refers to Appendix D of evidence prepared by Mr 

Matheson for the Council in respect of the Papakāinga proposal.  That 

evidence included maps of a suggested “manawhenua zone” which Ms 

Ferguson supports “being excluded from landscape and natural character 

in the coastal environment overlays, on the basis that the Manawhenua 

zone also provides for urban development and accordingly, prioritising the 

protection of landscape or natural character via overlays is not 

appropriate.”35  

43. Ms Ferguson appears to be unaware that Mr Matheson, and Council, did 

not pursue the suggested “manawhenua zones” shown on the maps which 

Ms Ferguson refers to at the Papakāinga / kāinga nohonga hearing, and 

that these small, and arbitrarily defined areas are no longer a feature of the 

revised Papakāinga/Kāinga nohonga proposal agreed between Ngāi Tahu, 

the Crown, and Council.  

44. To ensure that the intention of the Papakainga zone remains in tact, Ngāi 

Tahu proposes that appropriate exemptions are included in the Chapter 9 

rules to refer back to the permitted activities in the Papakāinga zone to 

ensure that those activities remain permitted, even where an overlay is 

shown on the planning maps as affecting Maori land within the Papakāinga 

zone.  

45. As discussions between the Council and Ngāi Tahu on this point are 

ongoing, the parties hope to provide these provisions to the Panel when 

the Ngāi Tahu case is heard during week two of the hearing.  

PROPOSAL 9.X – SITES OF NGĀI TAHU CULTURAL SIGNIFICANCE 

46. The objectives and policies are largely agreed between the Council and 

Ngāi Tahu, the only exception being the addition of a further objective and 

                                                
34

 Evidence of Yvonne Pfluger dated 2 December 2015 at paragraph 6.11. 
35

 See paragraph 7.9 of Ms Ferguson’s rebuttal dated 18 December 2015  
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policy to deal with the relationship with the coastal environment and to link 

the maps of SoNTCS to the other agreed objectives and policies.36  

47. In terms of the sites that have been identified as SoNTCS and rule 

framework Ngāi Tahu has proposed for these sites, discussions between 

the Council and Ngāi Tahu are continuing to progress. It is noted that at the 

time of filing these submissions, the Council’s rebuttal evidence is still 

pending. It is however anticipated that outstanding issues will be narrowed 

as far as possible, and these discussions will continue up until the 

presentation of the Ngāi Tahu case.  

Section 32 Analysis of SoNTCS  

48. As Ngāi Tahu is proposing a new set of provisions regulating use and 

development in SoNTCS, it has provided the necessary section 32AA 

analysis and supporting evidence to establish that these provisions are 

appropriate.  

49. The Environment Court37 recently applied a section 32 analysis to 

determine whether Māori archaeological and Māori significance overlays 

were appropriate on land which contained an important pā and 

battleground. The factors for the Court to consider were:38 

(a) does the use of each overlay assist the territorial authority to carry 

out its functions; 

(b) does this achieve the purpose of the Act; 

(c) does the Rule or Method achieve the Objectives and Policies of the 

Plan; 

(d) the efficiency and effectiveness of the provision; and 

(e) benefits and costs of the provision. 

                                                
36

 The additional objective and policy are shown at paragraphs 12 and 16 of Ms Legarth’s 
evidence of 13 January 2016  
37

 Te Tumu Landowners Group v Tauranga City Council [2014] NZEnvC 38 
38

 Te Tumu Landowners Group v Tauranga City Council [2014] NZEnvC 38 at paragraphs 
71-90. 
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50. It is acknowledged that in the context of the Replacement Plan, these 

factors need to be considered alongside the Ministers’ expectations, and 

the Strategic Directions decision to date. 

51. These factors are outlined in the evidence of Ms Legarth and Ms 

Murchison, as well as the cultural expert evidence from Mr Davis, and the 

cultural evidence from Mr Cranwell and Mr Tikao.  

52. Messrs Cranwell, Tikao and Davis provide evidence which outlines the 

existence/importance of each of the SoNTCS. The underlying importance 

and specific values of silent file areas has not been described in this 

evidence.  This is consistent with the purpose of a silent file, the policy of 

the MIMP, and higher level planning documents such as the CRPS and the 

NZCPS. 

53. It is acknowledged that the Minister’s Expectations and Strategic Directions 

seek to reduce reliance on consenting processes. However, in order to 

ensure that the Plan is consistent with sections 6, 7 and 8 (as well as gives 

effect to the CRPS and NZCPS), planning protection must be afforded to 

cultural values. The Minster’s Expectations and Strategic Directions also 

need to be considered in the context of; 

(a) the requirements of Part 2 and the higher level planning 

documents; 

(b) Council’s notified proposal, which includes regulation across broad 

overlays which would, in many instances, trigger requirements to 

consider adverse effects on Ngāi Tahu cultural values under s 104 

in any event; 

(c) Existing silent file areas included in the operative BPDP, and in 

Council’s notified proposal; and 

(d) The benefits of certainty and efficiency for plan users that flow from 

a comprehensive set of maps, and accompanying rules that clearly 

identify when potential consent applicants will need to turn their 

mind to the impacts of activities on SoNTCS. 
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Process Issue 

54. Council planners have raised a concern about a “lack of information 

provided in the submission to support the rules and maps, and that 

consultation and dialogue with Council, community and landowners has not 

been undertaken.”39  It is submitted that this concern is unfounded.   

55. Plan preparation processes frequently involve the augmentation of notified 

schedules of significant natural or physical resources, with additional sites 

proposed by submitters through the submission process.  Council has not 

suggested that the Ngāi Tahu submission is not within scope, or ‘on’ the 

proposal. The Ngāi Tahu submission provided comprehensive maps 

identifying the SoNTCS.  Many of these sites are well known from a variety 

of statutory and non-statutory public sources.  Submitters, and Council, 

had the opportunity to respond to the mapped SoNTCS and the Ngāi Tahu 

submission, in further submissions. Significantly, since filing the 

submission, Ngāi Tahu and Council planners have continued to work in 

close collaboration to address any outstanding issues.   

56. It is acknowledged that the process under the Order in Council is more 

truncated than a usual RMA Schedule 1 process.  But that is the process 

that has been legislated for.  Ngāi Tahu has undertaken a substantial 

amount of work and expended significant resources to illustrate the 

SoNTCS and propose a rule framework for those. Ngāi Tahu has followed 

due process and the merits and appropriateness of its proposal has a right 

to be determined through this hearing.  

PROPOSAL 16 – NORTH BELFAST 

57. The Council and Ngāi Tahu are largely agreed on how the silent file at 

Belfast should be regulated, the primary exception being whether a 

certification process could apply.  

58. Ngāi Tahu does not wish to impede development of this zone on the 

proviso that any impacts on cultural values are properly considered and 

where appropriate avoided, remedied or mitigated.  

59. Whilst Ngāi Tahu would prefer a CIA be undertaken for the overall 

development site, it is acknowledged that may not be appropriate in every 

                                                
39

 Evidence of Mr Matheson dated 2 December, at para 3.1. 



17 

NGA91486 4693656.1  

instance and therefore it accepts that a CIA can be provided for as a matter 

of discretion rather than a hard and fast requirement of every consent 

application.  

60. In light of the overarching Strategic Objectives and Statement of 

Expectations, it is also submitted, that to ensure efficient processing of 

applications, it may well be suitable for only one CIA to be undertaken for 

the entire area, and to that end, it has proposed rules to allow for 

subsequent consent applications to be exempted from having to go 

through such a cultural impact assessment where a sufficient assessment 

has already been undertaken for the same site / activity.  

61. As to whether a certification regime could apply, Ngāi Tahu does not have 

a closed mind to this suggestion.  It does however, have reservations as to 

how this would work in practice and how it would be resourced.  It is 

anticipated that further discussions with Mr Stevenson and the Council will 

take place between the filing of these submissions and the presentation of 

Ngāi Tahu’s case to firm up Ngāi Tahu’s position on this.  

62. In relation to other amendments proposed, Mr Stevenson has deleted 

matter for discretion 16.2.7.3.4 (f) which read: 

“Whether development has regard to any existing natural flowpath 

of water from the spring in its design, and whether any proposed 

stormwater facilities avoid stormwater entering the springs.”40 

63. Mr Stevenson deleted this in response to Ms Aston’s evidence that many 

of the flowpaths have been altered over time and therefore it is highly 

unlikely that any natural flowpaths exist.  

64. It is acknowledged, that at least in respect of the Radford property, that 

natural flowpaths may well no longer exist, however these rules are to 

apply to all of the North Belfast area and there is no evidence to suggest 

that there are no longer any natural flowpaths over the entire area.  Further 

the matter is not worded in a mandatory way, it only seeks to have regard 

to the natural flowpath, where that exists (ie “any existing natural 

flowpath”). Accordingly, for the Radford site, if there are no longer any 

natural flowpaths that exist, then the first part of this matter is not relevant.  

                                                
40

 Page 9 of Attachment C to Mr Stevenson’s evidence dated 2 December 2015 
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65. Further, in addressing Ms Aston’s concern, Mr Stevenson appears to have 

inadvertently deleted the second part of that matter which also required 

consideration as to whether “proposed stormwater facilities avoid 

stormwater entering the springs”.  Water entering springs (and therefore 

the mixing of waters) is a key concern to Ngāi Tahu41 and should be 

provided for as a matter for consideration when designing stormwater 

facilities.   

66. Given the above, it is submitted that matter for discretion 16.2.7.3.4 (f) 

should remain in its entirety.  

PROPOSAL 17 – RURAL  

67. The issues between the Council and Ngāi Tahu are agreed, including that 

SoNTCS be referenced throughout the Rural rules package.  The rebuttal 

evidence of Ms Hogan confirms this agreement.42  

NGĀI TAHU’S EVIDENCE 

68. All evidence called by Ngāi Tahu in relation to Proposal 9 will be presented 

in a group within the time scheduled for topic 9.X. Ngāi Tahu are calling 

seven witnesses: 

(a) Yvonne Legarth – who will give planning evidence in respect of 

section 9.1 in relation to customary use, harvest and planting of 

indigenous species of particular interest to Ngāi Tahu and similar 

provisions in relation to 9.2 and in relation to Policy 13.10.1.1.1 

which has been directed to be heard with Proposal 9. Ms Legarth 

will also traverse the s32AA requirements for SoNTCS and whether 

Ngāi Tahu’s proposed section 9.X is the most appropriate way to 

achieve the purpose of the Act; 

(b) Tanya Stevens – who will give planning evidence in respect of a 

Strategic Objective for water quality, Proposal 8 in respect of 

subdivision where springs are found or known to exist and 

subdivision in SoNTCS; the definition of springs and waterbodies in 

                                                
41

 See for example the evidence of Ms Stevens dated 10 December 20115 at paragraph 
80 
42

 At paragraph 4.1 – 4.2 of Ms Hogan’s evidence on the Rural Proposal dated 18 
December 2015  
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Proposal 2, Proposal 16 in relation to North Belfast, and matters in 

Proposal 17 Rural; 

(c) Matthew Dale – a hydrologist, who will give evidence in relation to 

the management considerations for springs and the definitions of 

waterbodies and springs;  

(d) Iaean Cranwell – who has produced written cultural evidence in 

relation to wāhi tapu, ngā wai and ngā tūranga tūpuna sites43; 

(e) George Tikao – who will give cultural evidence on Ngāi Tahu tribal 

history and connections to a selection of landscapes, areas and 

sites; 

(f) Lynda Murchison – who will give planning evidence on the 

recognition and incorporation of Ngāi Tahu’s relationship with the 

natural environment in Proposal 9; the concept of cultural 

landscapes, the relationship with outstanding natural landscapes 

and features; the background behind the provisions for cultural sites 

and landscapes requested in the Ngāi Tahu submission; and the 

relationship between provisions for Papakāinga/kāinga nohoanga 

on Banks Peninsula and the provisions for protecting landscapes 

and the coastal environment under section 6 of the RMA; and 

(g) Kyle Davis – who will give expert evidence in relation to the current 

mechanisms with which Ngāi Tahu heritage is currently recognised 

and protected and the methodology employed to compile the 

schedule of SoNTCS. 

 

 
Dated this 15th day of January 2016 

 
_____________________________     
D van Mierlo / J E Walsh 
Counsel for Te Rūnanga o Ngāi Tahu and Ngā Rūnanga  

                                                
43

 Mr Cranwell has been excused from attending the hearing as per the confirmation 
provided from the Secretariat on 14 January 2015 


