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INTRODUCTION  

1. These closing legal submissions are filed by Te Rūnanga o Ngāi Tahu and 

nga rūnanga (Ngāi Tahu). 

2. They address Topic 9.5, Ngāi Tahu values.  Topic 9.5 sits within chapter 9, 

the ‘cultural and natural heritage’ Chapter of the Replacement Plan.  The 

resource management issue which Topic 9.5 seeks to address runs 

throughout the Replacement Plan.  How should the Replacement Plan, in 

achieving the sustainable management purpose of the Resource 

Management Act 1991 (Act, or RMA), recognise and provide for (i) the 

relationship of Ngāi Tahu and their culture and traditions, with their 

ancestral lands, water, sites, wāhi tapu, and other taonga, and (ii) the 

protection of Ngāi Tahu historic heritage from inappropriate subdivision, 

use and development? 

3. The key resource management issues to be addressed by Topic 9.5 were 

further discussed and agreed by the Parties, at the facilitated drafting 

session held on 25 May with Commissioner Daysh.1  The issues agreed at 

the workshop are: 

(a) Disturbance, damage or destruction of Wāhi Tapu / Wāhi Taonga 

sites by inappropriate development. 

(b) Recognition of the historic and contemporary relationship of Ngāi 

Tahu with Nga Tῡranga Tupuna sites in the rebuild and future 

development of Ōtautahi and Te Pātaka o Rākaihautῡ. 

(c) Land uses and activities on the surface of water to maintain or 

enhance cultural values of Ngā Wai in accordance with the principle 

of Ki Uta Ki Tai (from the mountains to the sea). 

(d) Engagement with rūnanga. 

(e) Stakeholder engagement in relation to Nga Tῡranga Tupuna, Wāhi 

Tapu and Wāhi Taonga. 

                                                
1
 As set out at page 6 of Council’s s 32 report dated 3 June 2016. 
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(f) Future work, including engagement with landowners, to identify 

sites that are not able to be identified and mapped at this time, or 

the rule framework that applies to mapped sites.  

4. When Chapter 9 was notified, it ‘rolled over’ the existing silent file sites 

identified in the operative Banks Peninsula Plan.  No sites were scheduled 

outside of Banks Peninsula, although in various notified proposals, 

references were made to the Belfast Silent File, and Mahaanui Iwi 

Management Plan silent files.2  The Ngai Tahu submission on Stage 3 

records that Ngai Tahu were of the view that they were not adequately 

consulted prior to the notification of Stage 33. 

5. Given these deficiencies, and the fact that the plan as notified recognised 

and provided for only a portion of the Sites of Ngāi Tahu Cultural 

Significance (SoNTCS) in the district, Ngāi Tahu lodged a comprehensive 

submission which identified and sought protection of a greater, more 

representative range of SoNTCS.  SoNTCS were identified on aerial 

photographs that were included in the submission, with cadastral level 

boundaries also shown so that property owners could identify where their 

properties were in relation to the sites of Ngāi Tahu cultural significance. 

6. As such Ngāi Tahu have complied with the process set out in the 

Canterbury Earthquake (Christchurch Replacement District Plan) Order 

2014 (OIC), in making a submission which sought greater recognition and 

provision for sites of Ngāi Tahu cultural significance.4  The OIC is 

streamlining legislation, and there are material differences in the process it 

prescribes, and the normal plan preparation process set out in the first 

Schedule to the Act.5 

7. The issues raised in the Ngāi Tahu submission, and which are sought to be 

addressed through what is now known as Topic 9.5, are fundamentally 

different to many of the issues which must be considered in the preparation 

of a district plan generally, and the Replacement Plan specifically. 

8. The RMA applies to the functions and powers provided for in the OIC, 

except to the extent modified, and there have been no modifications made 

                                                
2
 For example, in ch 8 Subdivision and chapter 16 industrial. 

3
 Paragraphs 4.1 – 4.5, Ngai Tahu Stage 3 submission on proposed Christchurch Replacement Plan. 

4
 Supplementary Opening Legal Submissions for Ngai Tahu dated 6 May, at paragraphs 28 – 62. 

5
 This issue is addressed further in these submissions in reply to matters raised by Federated 

Farmers 
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to the application of Part 2 of the Act.6  Within  Part 2, there are “strong 

directions, to be borne in mind at every stage of the planning process7”, 

regarding the national importance of recognising and providing for Ngāi 

Tahu culture and traditions with their ancestral lands, water, sites, wahi 

tapu and other taonga8; the protection of Ngāi Tahu historic heritage 

(including archaeological sites) from inappropriate subdivision, use and 

development9, the need to have particular regard to kaitiakitanga10, and the 

need to take into account the Principles of the Treaty of Waitangi (Te Tiriti 

o Waitangi)11 throughout the Replacement Plan preparation process.  

These ‘strong directions’ inform the overall sustainable management 

purpose of the Act, - enabling Ngāi Tahu as part of the wider greater 

Christchurch community to provide for their social and cultural wellbeing is 

fundamental to achieving sustainable management within the context of 

what is now known as Christchurch District. 

9. Some submitters12 have suggested that the Replacement Plan can 

become operative without adequately addressing Ngāi Tahu values, in 

particular that the matters raised in the Ngāi Tahu submission can be 

omitted from the Replacement Plan if landowners do not provide their 

agreement, and that the recognition and provision for such sites can be left 

to be addressed by some future plan change.  With respect, it is submitted 

that such an approach demonstrates a fundamental miss-understanding as 

to the national importance of addressing the issues raised in the Ngāi Tahu 

submission, and the centrality of addressing those issues in the 

Replacement Plan if it is to follow the strong directions set out in Part 2 

including achieving the Purpose of the Act, and implement the relevant 

higher order planning documents.  The RMA does not confer a right of veto 

on land owners, before matters the recognition, provision or protection of 

which is declared to be of national importance, can be given effect to.  

While the views of land owners are important, there is also a need for 

landowners to engage in the process if they wish those views to be taken 

into account.  Ultimately, as the High Court has observed;13 

                                                
6
 OIC, cl 5(1). 

7
 McGuire v Hastings District Council [2002] 2 NZLR 577 (PC) at [21]. 

8
 Section 6(e) RMA 

9
 Section 6(f) RMA 

10
 Section 7(a) RMA 

11
 Section 8 RMA 

12
 For example at paragraphs 9 and 19 of Legal Submissions for Federated Farmers dated 6 May 

2016. 
13

 Falkner v Gisborne District Council AP 1/95, at pg 31. 
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The Act is simply not about the vindication of personal property rights, but about 

the sustainable management of resources. 

10. These submissions consider and respond to the revised proposal filed by 

the Council on 3 June (the Revised Proposal).  Annexed to, and filed with 

these submissions are amendments to Chapter 9.5, and other chapters in 

the Replacement Plan, as sought by Ngāi Tahu.  An updated s 32AA 

assessment is also provided.  The approach taken by Ngāi Tahu remains 

consistent with that set out in the Joint Memorandum of 11 May, and 

focusses on refining the matters of discretion and triggers in other parts of 

the Replacement Plan so that they can better manage adverse effects of 

activities on SoNTCS.  Amendments to the revised Chapter 9.5 are also 

proposed.  The ‘opt in’ certification process put forward by Council is also 

considered and responded to.   

11. The planning evidence presented by Ngāi Tahu has acknowledged that 

landowner buy-in is desirable, and that, at a high level, without such buy-in 

there is a risk that regulatory methods will not be successful.14  The 

evidence also notes the importance of information being provided to 

landowners, and for a dialogue to be developed.15 

12. The approach developed by the Parties, including the amendments sought 

by Ngāi Tahu to Council’s Revised Proposal, recognise these dynamics.  It 

provides a targeted rules approach focussed on sites previously identified 

in the Banks Peninsula District plan, and on some other recognised wāhi 

tapu/wāhi taonga, the majority of which are pā sites, urupā and other sites 

of great significance. 

13. Limited notification is a process that will ensure dialogue will occur.  It 

provides a pathway for affected party approvals.  It gives effect to and 

implements engagement. 

14. While there may be risk that in a given instance regulatory methods will not 

be successful, there is also real risk, if appropriate regulatory methods are 

not put in place, that sites will be inappropriately developed, modified or 

lost.  An appropriate balance needs to be struck, and it is submitted that 

the Ngāi Tahu amendments to the Council’s Revised Proposal, strike that 

appropriate balance. 

                                                
14

 Transcript, pg 2094, line 32 – 36. 
15

 Transcript, pg 2095, lines 7 – 10. 
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STATUTORY FRAMEWORK 

15. This section briefly describes the statutory framework within which Ngāi 

Tahu values must be considered, and assesses this against the Proposals 

before the Panel. 

Part 2 

16. As noted above, there are strong directions in Part 2 regarding the need to 

recognise, provide for and protect iwi cultural and historic values. 

17. Sections 6, 7, and 8, are, of course, directed at achieving the sustainable 

management purpose of the Act as set out in s 5.  That purpose expressly 

includes enabling people and communities to provide for their social, 

economic and cultural wellbeing.  Ngāi Tahu social and cultural wellbeing, 

both of which are inextricably linked, are central to the purpose of the Act, 

in the context of the Christchurch District. 

Section 6 

18. Section 6 requires matters declared to be of national importance, to be 

recognised and provided for by all persons exercising functions and 

powers under the RMA, in achieving the purpose of the Act.  Two of the 

section 6 matters are directly relevant to Ngāi Tahu values in the 

Christchurch Replacement Plan. 

19. Section 6(e) refers to “the relationship of Maori and their culture and 

traditions with their ancestral lands, water, sites, wahi tapu and other 

taonga.”  One of the leading cases on what is now s 6(e) predates the 

RMA, and relates to a site in Christchurch District included in the Ngāi 

Tahu submission. 

20. In Royal Forest and Bird Protection Society Inc v WA Habgood Ltd16, it was 

held that the term “ancestral land” means “land which has been owned by 

ancestors”17.  More particularly, land does not have to be in current Maori 

ownership to be ancestral land.  Furthermore, the focus of s 3(1)(g) of the 

Town and Country Planning Act 1977, (the TCPA) was not simply on 

recognising or providing for all ancestral land, rather it was directed at the 

                                                
16

 (1987) 12 NZTPA 76 (HC) 
17

 Habgood, at pg 8. 
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relationship of Maori and their culture and traditions with that ancestral 

land.  The ancestral land in issue in the Habgood decision was Kaitorete 

Spit, site 64 identified in the Ngāi Tahu submission. 

21. In Environmental Defence Society Inc v Mangonui County Council18 the 

Court of Appeal confirmed the High Court’s interpretation (in Habgood), of 

the reference to ‘ancestral land’ in s 3(1)(g) of the Town and Country 

Planning Act 1977.  The President of the Court noted that if, even after 

passing out of Maori ownership, some special relationship with the land 

has continued down the generations, then that is a factor to be considered 

in a proposed zoning change, with the weight to be given varying greatly 

according to the facts.  And that “the Courts must of course not allow the 

Maori safeguard to become a dead letter.”19 

22. The Māori safeguard was significantly strengthened by Parliament, with the 

enactment of the RMA.  Section 3(1)(g) of the TCPA, and its reference to 

“ancestral land” was expanded to include reference to “ancestral lands, 

water, sites, waahi tapu, and other taonga.” 

23. The Ngāi Tahu submission has taken an approach consistent with that set 

out in the foundational decisions of Habgood and Mangonui.  The Ngāi 

Tahu submission has not sought to identify, recognise and provide for Ngāi 

Tahu’s relationship with all ancestral lands or sites of significance within 

the District.  Rather, Ngāi Tahu have identified 97 specific sites, of 

particular cultural significance20, and through classification as Wāhi 

Tapu/Wāhi Taonga, Nga Tūranga Tupuna, and Ngā Wai sought focussed 

provisions which recognise the particular cultural associations with the 

different types of sites, and protect their specific cultural values. 

24. Section 6(f) refers to the protection of historic heritage from inappropriate 

subdivision, use and development.  The sites of Ngāi Tahu cultural 

significance identified in the Ngāi Tahu submission contain sites of historic 

heritage, and historic heritage values.  Many contain tangible historic 

remains, including pā sites, urupā, or other archaeological remains.  The 

definition of historic heritage under the RMA is broad and inclusive, -it 

                                                
18

 [1989] 3 NZLR 257 (CA) 
19

 Mangonui, at pg 9, per Cooke P. 
20

 Mr Davis’ evidence describes how approximately 430 archeaological sites of Māori origin within 
Christchurch District were considered in identifying the 97 specific sites of Ngai Tahu cultural 
significance.  Transcript at pg 1580.  
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expressly includes archaeological sites; sites of significance to Maori, 

including wāhi tapu; and surroundings associated with the natural and 

physical resources that contribute to an understanding and appreciation of 

New Zealand’s history and cultures.21  The sites identified in the Ngāi Tahu 

submission include what was described in evidence22 as; 

potentially one of the most significant Māori archaeological areas in New 

Zealand, as well as being of significance in terms of Polynesian culture, 

anywhere in the world. 

25. These are not simply sites of historical interest to Ngāi Tahu.  Rather they 

reflect the history of Christchurch, Canterbury, New Zealand, and the 

Pacific. 

26. There are two inherent, related, aspects to the requirements of s 6(e) and 

(f).  One is to recognise these matters.  The other is to provide for them. 

27. The Ngāi Tahu submission included a set of maps of the SoNTCS 

identified by ngā rūnanga.  Following the Chapter 9 hearing in February, 

Ngāi Tahu and the Council have engaged in a comprehensive joint work 

programme to refine the mapping of sites.  The refined maps are agreed to 

be the best representation of SoNTCS in the Christchurch District.23  No 

party has presented evidence challenging that the maps identify SoNTCS.  

Council, Ngāi Tahu, the Crown, and it appears all parties other than 

                                                
21 historic heritage— 

(a) means those natural and physical resources that contribute to an understanding and appreciation 

of New Zealand’s history and cultures, deriving from any of the following qualities: 

(i) archaeological: 

(ii) architectural: 

(iii) cultural: 

(iv) historic: 

(v) scientific: 

(vi) technological; and 

(b)includes— 

(i) historic sites, structures, places, and areas; and 

(ii) archaeological sites; and 

(iii) sites of significance to Māori, including wāhi tapu; and 

(iv) surroundings associated with the natural and physical resources 
 
22

 Rebuttal Evidence of Mr Pauling, 15 January 2016, at para 3.5. 
23

 See supplementary evidence of Mr Pauling, 15 August 2016, at paragraph 6.1. 
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possibly Federated Farmers24, are agreed that the maps should be 

included in the Replacement Plan. 

28. Including the maps will recognise these SoNTCS.  However, inclusion of 

the maps only, without appropriate methods, including rules, would not, as 

a matter of national importance, provide for the protection of these sites 

from inappropriate subdivision, use and development.  Nor would it provide 

for the relationship of Ngāi Tahu and their culture and traditions with their 

ancestral lands, water, sites, wāhi tapu, and other taonga. 

29. To provide for these matters of national importance, it is submitted that the 

Replacement Plan must include effective methods, and in particular rules.  

If not, then the outcome that the President of the Court of Appeal 

forewarned against in Mangonui will have come to pass, - the “Māori 

safeguard” will have become a “dead letter”. 

Section 7 

30. Section 7(a) requires that one of the matters to which particular regard 

must be had in achieving the purpose of the RMA, is ‘Kaitiakitanga’. 

 

Kaitiakitanga is defined in the RMA.  It means; 

the exercise of guardianship by the tangata whenua of an area in 

accordance with tikanga Maori in relation to natural and physical 

resources; and includes the ethic of stewardship.
 
   

31. In relation to SoNTCS, the exercise of kaitiakitanga by Ngāi Tahu 

manawhenua is a matter to which particular regard must be had.  

Additionally, the relevant provisions of the Canterbury Regional Policy 

Statement and New Zealand Coastal Policy Statement must also be given 

effect to, or implemented, by the Replacement Plan.  The Canterbury 

Regional Policy Statement records on page 14;  

2.2.4 Kaitiakitanga 

Kaitiakitanga entails the active protection and responsibility for natural and 

physical resources by tāngata whenua. 

To give effect to kaitiakitanga it is important to engage meaningfully with 

the appropriate papatipu rūnanga. 

                                                
24

 This appears to be the implication of paragraphs 8 and 19 of Federated Farmers legal submissions 
dated 6 May.  
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32. Objective 3 of the New Zealand Coastal Policy Statement is, relevantly, to; 

… recognise the role of tangata whenua as kaitiaki and provide for tangata 

whenua involvement in management of the coastal environment by:  

• recognising the ongoing and enduring relationship of tangata whenua 

over their lands, rohe and resources;  

• promoting meaningful relationships and interactions between tangata 

whenua and persons exercising functions and powers under the Act;  

• incorporating mātauranga Māori into sustainable management practices; 

and  

• recognising and protecting characteristics of the coastal environment that 

are of special value to tangata whenua.  

33. The Replacement Plan should enable manawhenua to exercise 

guardianship over those SoNTCS in the District.  One important way in 

which the Replacement Plan can help do so, is by ensuring that activities 

which have the real potential to adversely affect cultural values associated 

with identified sites will be managed through resource consent processes, 

and to ensure that Ngāi Tahu will be involved in those processes.  Ngāi 

Tahu cannot exercise kaitiakitanga, if they are excluded from the statutory 

processes which manage adverse effects on sites of cultural significance. 

Nor can they do so if there are no processes to ensure such effects are 

managed.  There is a clear linkage between the exercise of kaitiakitanga 

by Ngāi Tahu manawhenua, and the recognition, provision for, and 

protection of SoNTCS in the Replacement Plan under s 6 

34. Section 7(g) requires particular regard to be had to “any finite 

characteristics of natural and physical resources”.  The Wāhi Tapu/Wāhi 

Taonga SoNTCS are finite physical resources.  Once archaeological sites 

such as pā are lost or destroyed, they can never be replaced.  

Section 8 

32 The principles of the Treaty of Waitangi (Te Tiriti o Waitangi) must be taken 

into account.  A summary of relevant principles of the Treaty of Waitangi is 

attached at Appendix A to these submissions.  In the present context, it is 

submitted that the principles that (i) Māori  are to retain rangatiratanga over 

their resources and taonga, and (ii) that the Crown (including local 

government) has a duty of active protection of Māori interests, are 

particularly pertinent principles.  The revised proposal, with the Ngāi Tahu 

proposed amendments, represents a significant concession on the part of 
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Ngāi Tahu.  That is consistent with the principle of compromise.  But there 

is also a need for compromise by the wider community. 

HIGHER ORDER PLANNING DOCUMENTS 

35. The Replacement Plan is required to give effect to the New Zealand 

Coastal Policy Statement 2010, National Policy Statement for Freshwater 

Management 2014, and the Canterbury Regional Policy Statement 2013.25  

The Replacement Plan must not be inconsistent with the Canterbury 

Regional Coastal Environment Plan, Canterbury Natural Resources 

Regional Plan (to the extent still operative), the Canterbury Land and 

Water Regional Plan, and the National Water Conservation (Te 

Waihora/Lake Ellesmere) Order 1990.26     

36. While these provisions require interpretation in their application to the 

specific Christchurch District context, it is submitted that their terms are 

clear and meaning unambiguous in identifying the need for the 

Replacement Plan to recognise and provide for the protection of SoNTCS, 

and the involvement of, and engagement with, Ngāi Tahu in the 

identification of, and resource management decision making regarding, 

those sites. 

37. The Supreme Court has provided clear direction to decision makers 

regarding the proper approach, as a matter of law, to interpreting the New 

Zealand Coastal Policy Statement, and by implication, other higher order 

planning documents.27 

[129]… the decision-maker must first identify those policies that are 

relevant, paying careful attention to the way in which they are expressed. 

Those expressed in more directive terms will carry greater weight than 

those expressed in less directive terms. Moreover, it may be that a policy 

is stated in such directive terms that the decision-maker has no option but 

to implement it. So, “avoid” is a stronger direction than “take account of ”. 

That said however, we accept that there may be instances where 

particular policies in the NZCPS “pull in different directions”. But we 

consider that this is likely to occur infrequently, given the way that the 

various policies are expressed and the conclusions that can be drawn 

from those differences in wording. It may be that an apparent conflict 

                                                
25

 Section 75(3) RMA. 
26

 Section 74(4) RMA. 
27

 Environmental Defence Society v New Zealand King Salmon Co Ltd [2014] NZSC 38. 
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between particular policies will dissolve if close attention is paid to the way 

in which the policies are expressed.  

[130] Only if the conflict remains after this analysis has been undertaken is 

there any justification for reaching a determination which has one policy 

prevailing over another. The area of conflict should be kept as narrow as 

possible. The necessary analysis should be undertaken on the basis of the 

NZCPS, albeit informed by s 5. As we have said, s 5 should not be treated 

as the primary operative decision-making provision.   

38. The Hearings Panel’s Strategic Directions decision records that28; 

“give effect to” means to implement according to the applicable policy 

statement’s intentions.   

39. And further states29; 

Our intention is to reflect the importance of reading the applicable 

directives in higher order statutory instruments according to their true 

intention. 

40. Appendix B to the s 32AA report prepared by Ngāi Tahu (which is at 

Annexure B to these submissions) sets out a summary of the provisions of 

the relevant higher order planning documents of particular relevance to 

recognising, providing for and protecting sites of Ngāi Tahu cultural 

significance in the Christchurch District. 

41. In addition, the Maahanui Iwi Management Plan, and Te Whakatau 

Kaupapa Iwi Management Plan must also be taken into account in 

preparing the Replacement Plan.30 

JOINT MEMORANDUM OF 11 MAY 

42. Following the reconvened hearing of 9 and 10 May, the parties conferred 

and set out the approach they proposed to take (to address matters raised 

by the Panel) in the Joint Memorandum of 11 May 2016 (the Joint 

Memorandum).  The further revised proposal which the Parties agreed to 

                                                
28

 Strategic Directions Decision, page 15. 
29

 Strategic Directions Decision, footnote 43.  See also Transcript at pg 1529, line 40 to pg 1530, line 
10 as to the role of national and regional policies, including in regards to tangata whenua values, 
informing judgments as to what is inappropriate subdivision, use and development in the context of s 
6. 
30

 Section 74(2A) RMA. 
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develop was to include the features set out in paragraph 3(a) of the Joint 

Memorandum, namely (and in summary); 

(a) inclusion of all the maps developed and agreed by Mr Davis for 

Ngāi Tahu, and Mr Pauling for Council that are within scope, 

(b) retention of the policies and objectives as set out in Council’s 

proposal of 6 May, 

(c) inclusion of a SDO relating to water/wai, 

(d) for inner circle Wāhi Tapu/Wāhi Taonga silent file sites, Historic 

Places Trust (HPT) sites, and any other sites with landowner 

approval, the requirements for resource consent as set out in the 

Council’s proposal of 6 May, 

(e) for other Wāhi Tapu/Wāhi Taonga sites, Ngā Wai sites and 

Tūranga Tupuna sites, reliance on existing triggers for consent in 

the underlying zoning, subject to additional matters of discretion in 

relation to Ngāi Tahu cultural values, and further targeting of 

triggers to ensure that this approach is targeted to activities with a 

sufficiently high threshold of potential effects on sites of Ngāi Tahu 

cultural significance, and 

(f) consideration of the potential to provide for movement of sites to 

(d). 

43. Since the filing of the Joint Memorandum, Ngāi Tahu have continued to 

work closely with Council, in the development of the most recent revised 

Proposal, and also in the assessment of the efficiency and effectiveness of 

this type of approach in implementing the relevant objectives, giving effect 

to31 the Higher Order Planning Documents, recognising and providing for 

the matters in s 6, and addressing the overall resource management issue 

required to be addressed in this area. 

44. The focus is now on those matters that were foreshadowed in paragraph 

3(e) of the Joint memorandum, namely, in relation to existing triggers for 

consent in the underlying zonings,  

                                                
31

 Or ensuring there is no inconsistency with, where that is the relevant statutory test. 
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• the addition of appropriate matters of discretion in relation to Ngāi 

Tahu cultural values; and 

• further refinement of the triggers to ensure that this approach is 

targeted to activities with a sufficiently high threshold of potential 

effects on sites of Ngāi Tahu cultural significance. 

45. It is submitted that if the approach of relying on triggers for consent 

specified elsewhere in the Replacement Plan is to be adopted as the 

method for recognising, providing for and protecting Ngāi Tahu sites of 

cultural significance and historic heritage, then those triggers must be set, 

or ‘targeted’ at a level which enables those activities with a sufficiently high 

threshold of potential adverse effects on sites of Ngāi Tahu cultural 

significance to be managed through the resource consent process.  This 

requires a ‘two way’ consideration.  It is important that those activities that 

are not likely to adversely affect those cultural values being protected in the 

different categories of SoNTCS do not trigger the rules and bring into play 

the matters of discretion related to Ngāi Tahu values.  And it is also 

important that those activities that do have the potential to adversely affect 

the cultural values being protected do trigger the rules, and do bring into 

play the matters of discretion related to Ngāi Tahu values. 

46. Getting these trigger levels right has been the focus of much of the work 

engaged in by Ngāi Tahu and Council since the May reconvened hearing, 

(and indeed was the subject of considerable discussion and consideration 

prior to that hearing).  The issue was also a topic of discussion and 

consideration at the facilitated drafting workshop held on 25 May with 

Commissioner Daysh. 

47. This matter is particularly challenging given the late stage the overall 

Replacement Plan process is at.  Many chapters have essentially been 

written, with hearings concluded, and closing submissions filed, albeit that 

decisions of the Hearings Panel may not have been issued.  Certainly, 

from Ngāi Tahu’s perspective, it is apparent that many of the existing 

triggers for consent specified elsewhere in the Replacement Plan have 

been developed and drafted to address valid resource management 

issues, but not Ngāi Tahu cultural values.  This has resulted in 

identification of some gaps, particularly in relation to earthworks within wāhi 
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tapu/wāhi taonga sites.  Amendments have been proposed to address 

these gaps.   

48. These matters are discussed further below, in considering the Council’s 

revised proposal of 3 June, and the amendments proposed by Ngāi Tahu 

that are included in the versions attached to these legal submissions. 

COUNCIL'S REVISED PROPOSAL DATED 3 JUNE 

49. Ngāi Tahu acknowledge the work undertaken by Council to prepare the 

Revised Proposal dated 3 June.  While the Revised Proposal reflects the 

overall approach outlined in the Joint Memorandum, that approach is 

inherently a significant compromise on what is required, in the view of Ngāi 

Tahu, to properly recognise, and provide for s 6(e) matters, protect Ngāi 

Tahu historical heritage, enable kaitiakitanga and give effect to the higher 

order planning documents. 

50. As a consequence, there are further amendments to the Revised Proposal, 

which are essential, in Ngāi Tahu’s submission.  These amendments 

remain within the overall approach outlined in the Joint Memorandum, but 

enable this approach to more effectively and efficiently implement the 

relevant objectives for the Replacement Plan.  In setting out further 

necessary amendments, Ngāi Tahu remain committed to the framework 

and structure set out in the Joint Memorandum.  Ngāi Tahu wish to place 

on the record however, that while this approach will provide a step in the 

right direction, further work will clearly be needed within the District in order 

to provide adequate and appropriate protection to sites of Ngāi Tahu 

cultural significance.   

51. In this section of these submissions, the key further amendments sought to 

the Revised Proposal, as sought by Ngāi Tahu are discussed.  PDF 

versions of Topic 9.5, and other chapters in the Replacement Plan, with 

amendments highlighted are Annexed to these submissions.  An updated s 

32AA report is also annexed, and this includes a Summary Table listing all 

further amendments sought.  These submissions only discuss the key 

further amendments, and the Annexed chapters, s 32AA report, and 

Summary Table should be referred to for the full suite of changes sought. 

52. This approach is consistent with that set out in the Joint Memorandum, 

which noted, at paragraph 3(e), the need for addition of appropriate 
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matters of discretion in relation to Ngāi Tahu cultural values”, and “further 

refinement of the triggers [for consent in underlying zones] to ensure this 

approach is targeted to activities with a sufficiently high threshold of 

potential effects on SONTCS”. 

53. Ngāi Tahu also wish to note that any approach which relies on retrofitting 

provisions to protect cultural values into a district plan which has largely 

already been drafted is inherently flawed.  The recognition, provision for, 

and protection of, Ngāi Tahu cultural values should be integral 

considerations from the outset in the design, and structure, of the 

Christchurch Replacement plan, or indeed any other district plan within the 

takiwā of Ngāi Tahu.  The Ngāi Tahu stage 3 submission notes the 

disadvantage that the phasing and lack of consultation have caused to 

Ngāi Tahu32.  

54. Amendments are proposed by Ngāi Tahu to the policies and rule regarding 

‘certification’, and what has been described as an ‘opt in’ process for 

managing “outer circle” silent file areas (and the Kaitorete Spit Wāhi 

Tapu/Wāhi Taonga site) consistently with “inner circles” where the land 

owners agreement has been obtained. 

55. While Ngāi Tahu acknowledge that the intent of this process is to achieve 

greater consistency in the management of silent file areas, Ngāi Tahu hold 

significant reservations about the process as set out in Council’s Revised 

proposal, and accordingly do not support it.  

56. Key concerns with the ‘opt in’ process are that; 

• It is not an efficient or effective method to achieve the relevant 

objectives, as it will only apply to ‘willing’ landowners, i.e. those that 

are likely to ensure their activities avoid adversely affecting cultural 

values in any event. 

• land owners will have no incentive to ‘opt in’, and the extent of 

application is likely to be limited. 

• It is likely to add considerable complexity and confusion, creating a 

mosaic of different plan provisions applying to different land parcels, 

if some landowners do ‘opt in’. 

                                                
32

 Ngai Tahu stage 3 submission, at paragraphs 4.5 and 4.6, page 5. 
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• Such a mosaic would have no certainty, and would itself be open to 

change, as the proposed process provides for a landowner to 

cancel their ‘opt in’. 

• It is unclear who qualifies as a ‘landowner’.  For example would a 

leasee, or holder of an easement be regarded as a ‘landowner’? 

• Landowners have the ability to cancel certificates, therefore there is 

no benefit in securing protection in perpetuity if say a willing 

landowner ‘opts in’ prior to selling – the buyer could simply cancel 

the certificate. 

57. A particular concern is that the ‘opt in’ process will create a strong 

community expectation that, in any future plan change, SoNTCS will only 

be subject to regulatory methods if the landowner gives their approval.  

Such a requirement is inconsistent with the First Schedule to the RMA.  

The Replacement Plan should not establish a future work process that, 

expressly or by implication, derogates from the requirements or process for 

Plan Changes set out in the First Schedule. 

Key amendments to Revised Proposal sought by Ngāi Tahu 

Maps 

No further amendments to the maps filed by Council on 3 June are sought 

by Ngāi Tahu.  Ngāi Tahu support the inclusion of those maps in the 

Replacement Plan. 

Chapter 9.5 Ngāi Tahu Values 

58. Amendments are proposed to the policies relating to siting of utilities within 

Ngā Tūranga Tupuna and Ngā Wai SoNTCS.  The policies proposed by 

Council place an “as far as practicable” caveat on the extent that utilities 

are expected to maintain the cultural values of these SoNTCS.  The 

amendments sought by Ngāi Tahu seek to ensure that cultural values are 

recognised from the outset in design and installation of utilities, and that 

they are enabled in a way that has the least adverse effect on Ngā 

Tūranga Tupuna and Ngā Wai sites. 
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59. Amendments are sought to the ‘future work’ policies.  The amendments 

highlight that it is Council’s responsibility to lead this future work.  An area 

of future work specifically highlighted is for Council to:  

Work with Te Rūnanga o Ngāi Tahu and Papatipu Rūnanga to provide 

recognition and protection tor the full extent of the silent file areas set out 

in the Mahaanui Iwi Management Plan 2013 

60. This is considered particularly important given the inconsistency of 

approach that will arise in the management of “inner” and “outer” silent file 

areas under the Revised Proposal.  That inconsistency needs to be 

addressed, through future work, in consultation with Ngāi Tahu.  Ngāi Tahu 

do not place greater value on the ‘inner’ areas than the ‘outer’.  The need 

for ongoing monitoring is also specifically identified in the amended future 

work policies. 

61. As summarised in the previous section, Ngāi Tahu propose amendments 

to the ‘opt in’ future work policy to clearly indicate that Council will notify a 

plan change to reclassify the ‘outer circle’ silent file, and Kaitorete Spit 

Wāhi Tapu/Wāhi Taonga sites, and set a timeframe for that plan change to 

be notified.  Such a plan change is consistent with the Council’s 

commitment to future work in relation to this Topic.33   

62. For completeness, Ngāi Tahu confirm that they are also opposed to the 

suggested ‘opt out’ process discussed in Council’s memorandum of 3 

June, at paragraph 10. 

63. A number of amendments are proposed for the “How to use the rules 

section” of 9.5.  The structure of the Replacement Plan is complex, and this 

section is key to enabling plan users to navigate through the plan and 

understand how it operates in relation to recognising, providing for and 

protecting Ngai Tahu cultural values, and in particular, identify which rules 

apply to which sites.  This is particularly important given the approach of 

having rules and matters of discretion in Chapter 9.5, and in addition, 

relying on provisions distributed elsewhere throughout the plan.   

64. Consistent with the discussion above, the Council’s proposed rule 

regarding certification has been shown as strike through on the Ngāi Tahu 

proposed amendments, as this process is not supported.  Matters of 
                                                
33

 Evidence of Mr Matheson for Council, at Transcript pages 2009, line 33 to 2008, line 31. 
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discretion in 9.5.4 have been supplemented in some instances, and the 

advice note updated.  The descriptions for Te Waihora and Wairewa in the 

schedule of Ngā Wai sites are also amended. 

Chapter 9.2 Outstanding Natural Features and Landscapes, Significant Features 

and Rural Amenity Landscapes and Natural Character in the Coastal Environment 

65. Express cross referencing to matters of discretion relating to SoNTCS is 

sought. 

Chapter 9.6 Coastal Environment 

66. An advice note linking and cross referencing to relevant objective and 

policy is sought. 

Chapter 8 Subdivision, Development and Earthworks 

67. This chapter, and how it manages earthworks activities is of critical 

importance to the recognition, provision for, and protection of Wāhi 

Tapu/Wāhi Taonga sites in particular.  If earthworks within Wāhi 

Tapu/Wāhi Taonga sites are not adequately managed by the Replacement 

Plan, then there is a real risk that pā sites, urupā and other immensely 

significant cultural sites will be irreparably damaged or destroyed. 

68. Analysis by Ngāi Tahu has indicated that there are significant gaps in the 

way Council’s Revised Proposal will manage earthworks within Wāhi 

Tapu/Wāhi Taonga sites.  One option to address this would be to include 

specific earthworks rules that address effects of earthworks in Wāhi 

Tapu/Wāhi Taonga sites, in chapter 9.5.  The other option is to amend the 

rules in chapter 8, so as to ‘close’ this gap.  Ngāi Tahu has adopted the 

latter approach in the revised chapter 8 attached to these closing 

submissions, as it is considered to be more consistent with the approach 

outlined in the Joint Memorandum, and accords with feedback provided by 

Commissioner Daysh at the facilitated drafting workshop. 

69. In Council’s Revised Proposal, under rule 8.8.3 RD6, earthworks within 

Wāhi Tapu/Wāhi Taonga sites listed in schedule 9.5.5.1 are a restricted 

discretionary activity if they “disturb land which has not previously been 

disturbed for construction or cultivation, or disturb the soil below 0.6m 

measured from ground level.  Schedule 9.5.5.1 includes a range of Wahi 
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Tapu/ Wāhi Taonga sites, including ‘inner circle’ silent file areas.  

Importantly, 9.5.5.1 also includes, archaeological sites, urupā, remnant pā 

sites and other specific wāhi tapu. 

70. The ‘trigger’ of “disturbs land which has not previously been disturbed for 

construction or cultivation” is problematic.  There is a question of certainty 

that arises.  How will a developer know whether land has previously been 

disturbed for construction or cultivation, or to what depth that disturbance 

may have been to? 

71. More fundamentally, in the case of pā sites and other areas of occupation, 

it is the fact that the land has previously been disturbed for construction or 

cultivation by Ngāi Tahu that makes it so significant.  One of the key 

features which the rule should be protecting, is land which has previously 

been disturbed in the construction of pa, and their associated cultivations.   

Accordingly, the very features that the proposed earthworks rule should be 

protecting, are not protected.  Pā sites, of their nature, consist of land 

which has previously been disturbed for construction and/or cultivation. 

72. The trigger of not disturbing soil below 0.6m is also problematic.  It has 

been criticised by other parties as not sufficiently providing for activities 

which they would seek to undertake.  While initially put forward by Ngāi 

Tahu as a compromise which could provide for some form of permitted 

activities, it has not achieved that purpose.  Accordingly it is no longer 

supported, particularly not in respect of pā sites and other archaeological 

sites where remnant features may be very close to the surface. 

73. Ngāi Tahu propose amendments to rule 8.8.3 RD6 to address these 

deficiencies, and ensure that this critical method is more effective and 

efficient.  A targeted approach is proposed, reflecting an acknowledgement 

that within the larger “inner circle” silent file areas, a number of earthworks 

related rural activities should be provided for without triggering the need for 

resource consent.  Within the smaller more refined Wāhi Tapu/Wāhi  

Taonga sites, which include surveyed pā sites and HPT sites, however, it is 

submitted that all earthworks should trigger the need for a restricted 

discretionary resource consent. 

74. Applying this approach, Ngāi Tahu propose that within the inner circle Wāhi  

Tapu/Wāhi Taonga sites carried over from the Banks Peninsula District 
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Plan, rammed posts for the purposes of fencing, holes for tree planting, the 

maintenance of existing farm tracks and ponds, and cultivation of existing 

pasture, would not trigger the need for resource consent.  Other 

earthworks would. 

75. In respect of other Wāhi Tapu/Wāhi Taonga listed in table 2, 3, or 4 of table 

9.5.5.1 (being HPT sites, surveyed Pā sites, and refined, mapped mountain 

tops) there would be no exemptions and all earthworks would trigger the 

need for a restricted discretionary activity. 

76. For the ‘outer circle’ silent file areas, and Kaitorete spit, reliance would be 

had on other existing earthworks rules, and specified exemptions.  Those 

exemptions include a range of normal rural activities, fencing, cultivation, 

cropping and silage making etc, and also foundations for buildings subject 

to a building consent. 

77. Proposed drafting to give effect to this approach is set out in the revised 

Chapter 8 Annexed to these submissions.  Some other drafting 

amendments are also proposed, and clarification as to when limited 

notification of resource consent applications to ngā rūnanga would be 

required. 

Chapter 6 General Rules, Waterbody Setbacks. 

78. Amendments are sought to restricted discretionary activity rules to confirm 

that limited notification to ngā rūnanga will occur when applications are 

made for specified resource consents within Wāhi Tapu/Wāhi Taonga sites 

listed in schedule 9.5.5.1, or Ngā Wai sites listed in 9.5.5.4. 

79. It is noted that closing submissions for this chapter have not yet been filed.  

There are some matters, such as ensuring that the waterbody setbacks 

provisions are not inconsistent with the Water Conservation (Te 

Waihora/Lake Ellesmere) Order 1990, where discussions between Ngāi 

Tahu and council remain ongoing. 

Chapter 18, Open Space 

80. Amendments sought to this Chapter primarily relate to additions to confirm 

that limited notification to ngā rūnanga will occur when applications are 

made for specified resource consents within Wāhi Tapu/Wahi Taonga sites 
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listed in schedule 9.5.5.1, and 9.5.5.2  or Ngā Wai sites listed in 9.5.5.4.  

Cross referencing of matters of discretion to 9.5.4 is also sought, as well as 

improved reference to the Water Conservation (Te Waihora/Lake 

Ellesmere) Order 1990. 

Chapter 17, Rural  

81. Amendments sought to this Chapter primarily relate to additions to confirm 

that limited notification to ngā rūnanga will occur when applications are 

made for specified resource consents within Wāhi Tapu/Wāhi Taonga sites 

listed in schedules 9.5.5.1 and 9.5.5.2 

Chapter 16 Industrial 

82. A notification clause is sought to be added to a discretionary activity rule, to 

confirm that limited notification to ngā rūnanga will occur where consent 

applications relate to a Wāhi Tapu/Wāhi Taonga SoNTCS. 

Chapter 15 Commercial 

83. A notification clause is sought to be added to a non-complying activity rule, 

to confirm that limited notification to ngā rūnanga will occur where consent 

applications relate to a SoNTCS.  The wording ‘as relevant’ has been 

deleted from the matter of discretion relating to SoNTCS, as this implies an 

additional level of discretion to determine  which matters are relevant. 

Chapter 14 Residential 

84. The wording ‘as relevant’ is sought to be deleted from the matter of 

discretion relating to SoNTCS, as this implies an additional level of 

discretion to determine which matters are relevant. 

Chapter 11 Utilities and Energy 

85. Changes are sought to; clarify in the ‘how to use the rules’ section that 

matters of discretion applicable to activities within SoNTCS in ch 9.5 do 

apply, confirm limited notification to ngā rūnanga for applications within 

Wāhi Tapu/Wāhi Taonga sites in Schedule 9.5.5.1 and Ngā Wai will occur, 

and confirm that the matters of discretion relating to SoNTCS apply in 
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relation to specified restricted discretionary and discretionary activity rules 

in the utilities chapter. 

SECTION 32 ASSESSMENT 

Overview 

86. Section 32 of the Act requires an assessment of the extent to which the 

objectives of a proposal being evaluated are the most appropriate way to 

achieve the purpose of the Act, and an examination of whether the 

provisions in the proposal are the most appropriate way to achieve the 

objectives, by considering reasonably practicable options for achieving the 

objectives; and assessing the efficiency and effectiveness in achieving the 

objectives.34 

87. This evaluation must contain a level of detail that corresponds to the scale 

and significance of the environmental, economic, social, and cultural 

effects that are anticipated from the implementation of the proposal.35 

88. In assessing the efficiency and effectiveness of the proposal, s 32 requires 

the identification and assessment of the benefits and costs of the 

environmental, economic, social, and cultural effects that are anticipated 

from the implementation of the proposal, including the opportunities for 

economic growth and employment that are anticipated to be provided or 

reduced36.  If practicable, these costs and benefits are to be quantified.37 

89. The risks of acting or not acting if there is uncertain or insufficient 

information about the subject matter of the provisions must also be 

assessed. 

90. Section 32AA provides that where changes are proposed to a proposal, a 

further evaluation of s 32 matters is required only for any changes that 

have been made to, or are proposed for, the proposal since the initial s 32 

report was completed.38 

91. It is noted that;  

                                                
34

 Section 32(1) RMA. 
35

 Section 32(1)(c). RMA. 
36

 Section 32(2)(a) RMA. 
37

 Section 32(2)(b) RMA. 
38

 Section 32AA(1) RMA. 
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• an evaluation report under s 32 need only contain a level of detail 

that corresponds to the scale and significance of the environmental, 

economic, social and cultural effects of the proposal.39  If the scale 

and significance of one or more of the types of listed effects is 

limited, then the level of detail required that is to be assessed in 

relation to that type of effect in the s 32 assessment is likewise 

limited. 

• The quantification of environmental, economic, social and cultural 

effects is only required “if practicable”.40 

• If there is uncertain or insufficient information, that does not mean a 

proposal should not be considered, or adopted by a decision 

maker.  But in that event the risk of acting or not acting must also 

be assessed.41 

Section 32 Assessments provided 

92. In relation to Topic 9.5 Ngāi Tahu Values, the Hearings Panel has now 

been provided with four separate s 32 assessments.   

- The first s 32 assessment was that prepared by the Council for 

Chapter 9 Cultural and Natural Heritage as notified by the 

Council.42   

- The second, a s 32AA assessment was provided with the evidence 

in chief of Ms Legarth, for Ngāi Tahu.43   

- The third was provided with the revised proposal of Council, dated 

3 June 2016.   

- The fourth is now provided by Ngāi Tahu, as an Appendix to these 

closing submissions. 

                                                
39

 Section 32(c) RMA. 
40

 s 32(2)(b) RMA. 
41

 s 32(2)(c) RMA. 
42

 The Memorandum on behalf of Council regarding revised proposal for Topic 9.5 Sites of Ngai 
Tahu Cultural Significance dated 3 June notes that the s 32 report for the notified chapter addressed 
Ngai Tahu values in the context of landscapes, future works and the silent files on Banks Peninsula. 
43

 Corrected version dated 3 February 2016. 
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Which party is responsible for providing the s 32 assessment? 

93. An issue has arisen as to which party is responsible for preparing the s 32 

assessment in relation to Topic 9.5.44  In particular, is it Council’s 

responsibility as proponent of the Replacement Plan, or is it Ngāi Tahu’s 

responsibility as the submitter seeking to amplify the proposed provisions 

in the replacement plan that recognise and provide for Ngāi Tahu values 

and sites of Ngāi Tahu cultural significance? 

94. As a starting point to addressing this issue, counsel note that the 

Christchurch Replacement District Plan Hearings Panel’s hearings 

procedures (the Procedures) provide, under the heading “Role of 

Christchurch City Council”, that; 

The Council as the proponent of the Christchurch Replacement District 

Plan will be required to provide evidence to support the Proposals or any 

proposed amendments to the Proposals.
45

 

95. The Procedures then further state: 

Prior to the commencement of every hearing session on a Proposal or part 

of a Proposal, the Council must provide to the Hearings Panel (through the 

Independent Secretariat) in the format required by Appendix 4, a copy of 

its opening representations, which may include legal submissions, which 

must: …iv) Identify the evidence it intends to call (including as to its s 32 

report).
46

 

and; 

The Council will make its opening representations, identifying the relevant 

Proposal provisions, clearly stating the Council’s position in relation to 

those provisions and the reasons for that position (including response to 

the commissioned reports). The Council will call its evidence as to those 

matters (including as to its s 32 report)]and its rebuttal evidence
47

 

96. In relation to Topic 9.5, it is understood that from shortly after receipt of the 

Ngāi Tahu submission, and at least from the first IHP scheduled mediation 

session on 30 November 2015, Council accepted that, in so far as 

addressing Ngāi Tahu cultural values in the Replacement Plan was 

concerned, the notified Chapter 9 was inadequate and required 

                                                
44

 Transcript at page 2106. 
45

 Procedures, at pg 6. 
46

 Procedures, at pg 20. 
47

 Procedures, at pg 21. 
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amendment.  From that early stage, Council largely agreed with the 

objectives and policies put forward in the Ngāi Tahu submission48, the 

primary point of difference was (and to some, more limited, extent remains) 

how best to give effect to those objectives and policies. 

97. Accordingly, Council had by the time of filing its evidence in chief, 

amended its Proposal, from that originally notified, to one which adopted 

aspects of what was set out in the Ngāi Tahu submission, including as to 

objectives, and policies. It was Council’s legal responsibility to provide a s 

32 analysis to support both its Proposal as notified (which included ‘rolling 

over’ the silent file sites from the operative Banks Peninsula District Plan, 

and the rules that apply to those silent file sites), and the amendments to 

that Proposal which Council was proposing at the time of the initial hearing 

of this matter in February.  Councils’ s 32 assessment should also have 

included assessment of the methods it was proposing to implement the 

objectives and policies, including methods elsewhere in the plan through 

cross referencing. 

98. It was also Council’s legal responsibility to identify and assess other 

“reasonably practicable options” for achieving the objectives which Council 

was proposing in its evidence in chief49.  It is submitted that that 

assessment of reasonably practicable options by Council should properly 

have included both the use of rules proposed by Council to be carried over 

from the Banks Peninsula District Plan, and also the application of those 

rules to other sites, such as the Mahaanui Iwi Management Plan silent file 

areas, or Historic Places Trust registered sites.50 

99. In an effort to work collaboratively with Council, Ngāi Tahu agreed to 

provide a s 32 analysis to support the proposal which they sought to 

advance through thier submission.  This was, as noted, provided with the 

evidence of Ms Legarth.  As a matter of law, however, it is submitted that it 

was Council’s responsibility to provide a s 32 analysis for the Proposal 

which it was advancing at the February hearing, including those aspects as 

originally notified, and those aspects arising out of the Ngāi Tahu 

submission which Council had adopted and incorporated into what was at 

                                                
48

 See evidence of Ms Ferguson for Council, dated 2 December 2015, at paragraph 5.5. 
49

 Section 32(1)(b)(i) RMA. 
50

 These sites were well known to Council, were referred to in Canterbury Regional Council planning 
documents, and other Council planning documents such as the Belfast Area Plan, and in some 
instances were referenced in other notified Chapters of the proposed Replacement Plan. 

TRONT- Closing submissions
Page 27 of 41



27 

NGA91486 4951313.1  

that stage, an amended Council proposal.  Council’s s 32 assessment was 

required to address alternative options, including with respect to possible 

application of rules.  It was Ngāi Tahu’s responsibility, as a submitter, to 

provide a s 32 assessment in respect of the differences between Council’s 

amended proposal, and the relief that Ngāi Tahu were seeking through 

their submission.  In effect, Ngāi Tahu’s responsibility was to provide a 

“further assessment” under s 32AA, but only to the extent that there were 

changes being sought from what Council was at that stage proposing. 

100. In summary, it is submitted that Ngāi Tahu’s commitment to work 

collaboratively with Council, and to provide a s 32 report through the 

evidence of Ms Legarth, did not shift the legal onus which rested with 

Council to provide a s 32 analysis to support the amended proposal it was 

proposing at the time of the initial hearing.  A submitter’s responsibility to 

provide a s 32 analysis, is to provide an analysis that addresses the extent 

that what the submitter is seeking goes beyond that which the Council is 

proposing, including any amendments to that proposal made by the 

Council at the time of presenting evidence and at hearing. 

101. At the time of the first hearing in February, Ngāi Tahu’s s 32AA obligations 

extended to an analysis of any additional provisions which Ngāi Tahu was 

seeking beyond or as an alternative, to those being proposed by the 

Council. 

102. As matters have progressed, through the joint Council – Ngāi Tahu work 

programme, mediations, a facilitated drafting workshop, negotiations, and 

as a consequence of hearings on various other related Proposals51, 

Council’s proposal in relation to Topic 9.5 has evolved further into that filed 

on 3 June.  It is submitted that Council’s obligations in terms of the analysis 

to be provided under s 32 have also shifted.  It is Council’s obligation, as 

proponent of the 3 June Proposal, to provide the s 32 analysis to support 

that Proposal.  While Ngāi Tahu have sought to work collaboratively with 

Council, it is respectfully submitted that Ngāi Tahu’s legal obligation to 

provide a s 32 analysis, as a submitter, extends only to the extent that Ngāi 

Tahu seek relief, or an outcome, through their submission, that is different 

to that now proposed by the Council. 

                                                
51

 For example, ch 19 Coastal Environment, ch 4 Papakainga, ch 6 Gen rules waterbody setbacks, 
ch 8 Subdivision and Earthworks 
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Economic analysis 

103. An analysis of the economic effects, including opportunities for economic 

growth and employment that are anticipated from implementing the 

provisions proposed, is one of the matters to be assessed under s 32. 

104. However, there is no obligation to quantify these matters, if this is not 

practicable. 

105. Furthermore, the level of detail of economic analysis should correspond to 

the scale and significance of the economic effects that are anticipated from 

the implementation of the provisions. 

106. In the resource management context, it has long been recognised that 

economic analysis can have limited utility in assessing costs and benefits 

relating to community values, particularly intangible use values.  For 

example, in Minister of Conservation v Otago Regional Council52 the 

Environment Court observed  

“we suggest that the benefits of economic analysis is limited in cases such 

as this where the Court is having to evaluate interests such as habitat for 

native fish, trout and salmon; recreational use; landscape and amenity 

use; against abstractive uses and the impacts of those not only on 

industries but on the people living in the farming community and supported 

by that community.” 

107. Similarly, In Meridian Energy Ltd v Otago Regional Council53, the High 

Court observed  

“… that while economic evidence can be useful, a s 32 analysis requires a 

wider exercise of judgment.  This reflects that it is simply not possible to 

express some benefits or costs in dollar terms …”. 

108. While these decisions, and others,54 pre-date the 2013 amendments to 

s 32, those amendments do not change the fact that an economic analysis 

                                                
52

 C 71/2002 at [162]. 
53

 [2011] 1 NZLR 482 (HC). 
54

 For example, in Careys Bay Association v Dunedin City Council Env C C150/03 where the Court 
observed; 
 
[160] The sense in which the economic value of the Port was measured in evidence to 
this Court was in monetary terms. It is difficult to compare that with the intangible 
values of amenity, health, cultural and community value which are represented in the 
Residents Association's concerns. How can the Court effectively measure issues such 
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has inherent limitations in assessing the costs and benefits associated with 

protection of Iwi cultural values.  Such costs and benefits cannot be 

reduced to monetary considerations, and it is respectfully submitted that 

such a reduction is not required by s 32.  Rather, s 32 requires a holistic 

assessment of the efficiency and effectiveness of the proposed methods in 

achieving the objectives, and the objectives in achieving the purpose of the 

Act.  An assessment of economic considerations is part of that, but it is one 

part only, alongside the assessment of environmental, social and cultural 

effects.  Furthermore, the scale of economic assessment is required to be 

proportionate to the scale and significance of the economic effects. 

109. It is submitted that one useful indicator of the scale of economic effects of 

the proposed level of regulation to protect sites of Ngāi Tahu cultural 

significance in the revised proposal, is the level of resource consent 

applications generated under the operative Banks Peninsula District Plan 

(BPDP) rules that apply to silent file areas.  The evidence of Ms Legarth 

showed that Council’s figures are that a total of 17 resource consent 

applications were made for buildings and earthworks over the five year 

period from April 2011, across the 14 silent file areas in the BPDP55.  It is 

submitted that this is a very low level of resource consent activity, and one 

that indicates that the scale of adverse economic effects on landowners 

associated with existing provisions to protect SoNTCS in the BPDP has 

been minimal.   

110.  In conclusion, it is respectfully submitted that the s 32, and s32AA analysis 

now before the Hearings Panel, provides an appropriate level of analysis of 

                                                                                                                                  
as amenity value against monetary costs and benefits? In terms of taking a wider view 
of economics, it is possible to incorporate all externalities into an economic model, 
including amenity, views and the like. Such an analysis could possibly be presented to the Court by 
an economist. It was not in this case. The major difficulty with such an 
approach is:  

(1) That to incorporate such externalities as amenity, qualitative value 
judgements need to be made to incorporate the issue into the economic 
model; and 
(2) Many of the other issues which are directly represented in section 5(2) of 
the Act have to be re-represented in terms of a numerical value (often in 
terms of monetary value) to be incorporated into the economic model. 

 
[161] Thus, for example, such artificialities as what a person might pay for amenity 
(contingent valuation) are introduced into the equation to seek to incorporate them into 
the economic model. We conclude that at least in this case such an approach is totally 
unhelpful and does not assist the Court in measuring what are very valid, difficult and, at 
times, competing interests. It is difficult to convert monetary value directly into sense of 
wellbeing, although there may be a connection between the two. 
55

 See Supplementary Evidence of Ms Legarth, dated 22 April 2016, at paragraph 92. 
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the costs and benefits of the Revised Proposal, and the amendments 

sought by Ngāi Tahu to that Proposal. 

OTHER SUBMITTERS 

The Crown 

111. The Crown lodged a further submission which was broadly in support of 

the Ngāi Tahu submission and relief sought for what is now Topic 9.5.  

112. Ngāi Tahu have regularly engaged with the Crown as their Treaty partner, 

throughout the development of Topic 9.5.  While the Crown was not 

involved in the joint work programme between Ngāi Tahu and Council as 

directed by the Panel, the Crown did attend mediation on 13 April 2016, 

and the facilitated drafting workshop on 25 May 2016.  

113. The Crown’s input has been appreciated.  Ngāi Tahu’s understanding is 

that the Crown supports the development of Topic 9.5, with provisions 

appropriately targeted and integrated with other proposals to minimise 

duplication and efficiently and effectively recognise, provide for and protect 

SoNTCS.   

Federated Farmers 

114. Federated Farmers have raised a number of objections to the Ngāi Tahu 

submission, the maps included with it, and the revised proposal developed 

by Council.  Regrettably, many of these objections were not detailed in 

Federated Farmer’s further submission in response to the Ngāi Tahu 

submission, and were not raised in evidence or representations at the 

February hearing. 

115. As an initial point, it is submitted that it is unfortunate that Federated 

Farmers have not engaged more actively, and constructively, in this matter 

from the outset.  Federated Farmers were aware of the Ngāi Tahu 

submission, -for that reason they made a further submission in relation to 

it.  Ngāi Tahu representatives met in person with Ms Mackenzie on 7 

December 2015, went through each of the relevant rural maps of proposed 

sites, and explained how those maps and the proposed provisions would 

operate in the Replacement Plan. Despite that, however, it is apparent that 

Federated Farmers made little if any effort to engage with its members 
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about the matters raised in the Ngāi Tahu submission, at least until shortly 

before the reconvened hearing in May 2016.56  While Federated Farmers 

have identified that it is “fairly stretched”, and “only has so many staff” 

many submitters are in this position.  What is notable, is that at the 11th 

hour, considerable staff resources were able to be directed by Federated 

Farmers to this matter57.  It is submitted that the lack of engagement by 

Federated Farmers in relation to this matter prior to the reconvened 

hearing demonstrates a lack of prioritisation.  This is particularly 

unfortunate given the direct confirmation provided by Ms MacKenzie to the 

Panel, that she had the authority of Federated Farmers combined 

provinces to be engaged in the hearing and mediation process on their 

behalf.58 

The Heritage New Zealand Pouhere Taonga Act 2014 

116. Federated Farmers submits that “clearly the items that Ngāi Tahu wishes 

to have included in the Plan are well protected already” under the Heritage 

New Zealand Pouhere Taonga Act. 2014 (HPTA)”.  It is submitted that this 

approach is incorrect.  The HPTA and the RMA each have a different 

focus.  While they complement each other in terms of the protection that 

they can afford to historic heritage items, they do not duplicate each 

other.59  They are intended to work together, rather than the HPTA being a 

substitute for protection of sites under a district plan.  Indeed, in my 

submission the real benefits of protection arise from district plan provisions, 

and the monitoring and enforcement of these, rather than any HPTA listing. 

117. It is also incorrect to characterise the sites of Ngāi Tahu cultural 

significance identified in the Ngāi Tahu submission as “items”.  Rather, 

they are selected significant ancestral lands, waters, sites, wāhi tapu and 

other taonga in respect of which Ngāi Tahu have close cultural 

connections.60  Some of these sites are listed in the New Zealand Heritage 

List / Rārangi Korero, but many are not. 

                                                
56

 Transcript, page 2148, lines 15 – 40. 
57

 Including legal representation at the reconvened hearing, a senior policy manager who provided 
evidence at the reconvened hearing, and an experienced planner who attended the facilitated 
drafting session. 
58

 Transcript, pages 1950 - 1951. 
59

 The complimentary nature of the two statutory regimes was discussed in questioning of Mr Vincent 
for HPT, at Transcript pages 1917 – 1918. 
60

 Evidence of Mr Davis, Transcript at page 2099, line 21. 
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118. Furthermore, most, if not all of the sites of Ngāi Tahu cultural significance, 

also contain intangible values,61 and are not in themselves, “items”.  

Is the submission out of scope, as it is not ‘on’ the Proposal? 

119. Federated Farmers take the position that only those sites notified in ch 9 by 

the Council may be included in Topic 9.562, and that the Replacement Plan 

as determined by the Hearings Panel cannot be “appreciably amended” 

from that notified by the Council, unless “there has been a real opportunity 

for participation by those potentially affected by a submitter’s proposal”63.  

The crux of the argument appears to be that a submission which 

appreciably amends the notified Proposal without such opportunity for 

affected person’s participation is not to be regarded as being “on” the 

Proposal. 

120. In support of this proposition, Federated Farmers cites the High Court 

decision of Clearwater Resort Ltd v Christchurch City Council.64   

121. Palmerston North City Council v Motor Machinists Ltd65 is the most recent 

case on whether a submission is “on” a plan change (or as in this case “on” 

a proposal). The Court in that case endorsed the earlier approach of the 

High Court in Clearwater Resort Ltd v Christchurch City Council66 which 

requires a two stage analysis.  

122. The first limb of the analysis is to assess whether a submission addresses 

the change to the status quo advanced by the proposal. The second limb is 

to determine whether there is a real risk that people who are potentially 

affected have been denied an effective opportunity to participate in the plan 

change/proposal process. 

123. Rather than supporting Federated Farmer’s arguments, Clearwater 

Holdings, confirms that the submission and further submission process can 

be a legitimate approach to seeking relief through a plan preparation 

process.   

                                                
61

 Evidence of Mr Davis, Transcript at page 2099, line 21. 
62

 Legal Submissions of Federated Farmers, 6 May 2016, at 3(i). 
63

 Legal Submissions of Federated Farmers, 6 May 2016, at 5. 
64

 AP34/02, 14 March 2003, per William Young J. 
65

 Palmerston North City Council v Motor Machinists Ltd  [2013] NZHC 1290 
66

 Clearwater Resort Ltd v Christchurch City Council  HC Christchurch AP34/02, 14 March 2003 
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124. Applying the two limb analysis, the first question to ask is whether the Ngāi 

Tahu submission addresses the change to the status quo advanced by the 

Proposal.  The Proposal, in this context is Stage 3 Chapter 9, Cultural and 

Natural Heritage as notified.  That Proposal is very wide, -it advances 

district wide proposed rules, as well as objectives and policies.  It includes 

the relevant planning maps.  It incorporates, by specific reference, matter 

such as “the extent to which the proposal is consistent with the Mahaanui 

Iwi Management Plan (2013)”, which itself contains the “larger”, or “outer” 

silent file areas.67  Policies are broadly expressed, including to “list sites of 

Ngāi Tahu cultural significance in the district plan and recognise and 

protect Ngāi Tahu values, including protection from inappropriate 

subdivision, use and development”, and to “protect sites of Ngāi Tahu 

cultural significance listed in the District Plan, through providing for their 

protection from inappropriate subdivision, use and development.” 

125. Accordingly, it is submitted that Ngāi Tahu’s submission meets the first 

limb of the test in Clearwater Holdings, as the submissions fall well within 

the ambit of the proposal, being the listing, recognition and protection of 

sites of Ngāi Tahu cultural significance in the District Plan.  This is 

consistent with Council’s approach, -no scope issues were raised with 

regards to the Ngāi Tahu submission in the Ch 9 pre hearing memorandum 

or report, and Mr Matheson for Council confirmed in evidence that Council 

was not raising a scope issue with regards to the Ngāi Tahu submission68. 

126. In relation to the second limb, it is submitted that persons with a potential 

interest in the Ngāi Tahu submission, have been given an adequate 

opportunity to participate in the process. 

127. Any person with an interest in Ngāi Tahu’s submission69 had the 

opportunity to respond to the original submission by way of further 

submission.  The Order in Council sets out the process, and it is a 

streamlined process.  The two limb test in Clearwater Holdings and Motor 

Machinists must be applied in the context of that streamlined process. 

128. The supplementary legal submissions for Ngāi Tahu, at paras 28 – 62 

discuss the differences between the OIC plan preparation process, and 

that normally applied under the RMA.  They also address the need for 

                                                
67

 Notified matter of discretion 9.3.5.8 9(b). 
68

 Evidence of Mr Matheson, Transcript page 85, line 45. 
69

 An interest as set out in cl 7(3) of Schedule 1 to the OIC. 
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considerable caution in conferring on persons greater rights of 

participation, and consultation, when that is not expressly provided in the 

statutory process, and the inappropriateness of doing so where that would 

undermine the streamlining purpose of the OIC. 

129. While the RMA first schedule requirements for sending a copy of the public 

notice, and such further information as the Council thinks fit, to ratepayers 

considered to be directly affected by the proposal70, and preparation of a 

summary of decisions requested in submissions71, were not included in the  

OIC, the further submission process was specifically retained and it was 

envisaged that this would apply to enable persons to respond to 

submissions affecting their land.72 

130. It is submitted that both limbs of the relevant test in Clearwater Holdings 

are met, and Ngāi Tahu’s submission is “on” the Stage 3 Cultural and 

Natural Heritage proposal.  In any event, the focus of the Revised 

Proposal, and the Ngāi Tahu amendments to it, with some rules for 

identified  Wāhi Tapu/Wāhi Taonga sites, but heavily relying on rules 

elsewhere in the Replacement Plan, is in part a compromise by Ngāi Tahu 

that will address any residual concerns raised regarding the second limb. 

131. The Ngāi Tahu submission cannot be regarded as coming out of “left 

field”.73  The matters raised in the submission are matters identified in the 

Act as matters of national importance.  They give effect to the requirements 

set out in national and regional policy statements and plans.  They are 

documented in the iwi management plans.  They are matters that the 

Replacement Plan is required to address.  They are not “left field”.  

132. It is noteworthy that neither Clearwater Holdings, or Motor Machinists, was 

dealing with iwi values, or other matters declared to be of national 

importance under s 6 of the Act.  The requirements of s 6, directed at “all 

persons exercising functions and powers under [the RMA]” confers 

inherent scope on the Panel to address s 6(e) and (f) matters. 

133. Ngāi Tahu submit that they have followed the process set out in the OIC.  

Accordingly, any procedural fairness concern which Federated Farmer’s 

                                                
70

 RMA, Schedule 1, cl 5(1A)(a). 
71

 RMA, Schedule 1, cl 7(1)(a). 
72

 OIC, Schedule 1, cl 7.  See Supplementary Opening Legal Submissions for Ngai Tahu dated 6 
May, at paragraph 37, where the regulatory impact statement prepared for the OIC is discussed. 
73

 In the sense discussed by the Court in Clearwater Holdings at [69] 
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holds, arises from the process set out under the OIC itself.  That is not a 

jurisdictional issue. 

134. Federated Farmers takes its argument to its logical conclusion, stating that 

“if the land owner does not approve of or support the submission, the 

submission should not proceed to be considered on its merits.”74  In effect, 

Federated Farmer’s seeks to confer on landowners a right of veto, before 

sites of Ngāi Tahu cultural significance identified in the Ngāi Tahu 

submission, and which were not notified by the Council, are recognised, 

provided for or protected in Christchurch District.  It is respectfully 

submitted that such an approach is contrary to the requirements of s 6(e) 

and (f), and Part 2 as a whole.  It is also contrary to the requirements of the 

higher order planning documents.  It is an approach which if applied, would 

have significant potential consequences for iwi throughout New Zealand. 

135. In concluding on this issue, counsel note that Federated Farmers have 

sought to draw an analogy with the process of preparation of the Auckland 

Unitary Plan.75  Counsel for Federated Farmers referred to a procedural 

Minute 6 issued by the Auckland Hearings Panel.  It is understood that a 

revised Procedural Minute 6 was subsequently issued by the Auckland 

Panel as a consequence of submissions received regarding the approach 

outlined in the minute referred to (and linked) in Federated Farmers legal 

submissions.  In any event, procedural minutes such as these do not have 

any precedent effect. 

136. It is understood that final decisions in respect of this issue have not been 

made by the Auckland Panel.  The Auckland Council’s closing remarks on 

the Mana Whenua hearing, illustrate that this matter remains a live issue76; 

6.2 In summary, the Council acknowledges that with the large number 

of submissions received on the PAUP, it is likely that many potentially 

affected landowners will be unaware of submissions seeking to amend or 

add new planning controls over their land. However, in light of the 

procedural fairness considerations discussed in Clearwater and Power an 

overly legalistic or unduly narrow approach to site-specific submissions 

should be avoided. Affected landowner consent or involvement will be a 

necessary consideration for the Panel, but there are a number of other 

                                                
74

 Legal Submissions of Federated Farmers, 6 May 2016, at paragraph 8. 
75

 Legal Submissions of Federated Farmers, 6 May 2016, at paragraph 11. 
76

 Closing remarks and points of clarification on behalf of Auckland Council Topic 037 Mana Whenua 
Sites, 24 July 2015. 
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factors relevant to assessing the merits of site-specific submissions and 

the effect that the relief sought may have. 

6.3 In the Council's view, rejecting such submissions as being out of 

scope could give rise to procedural unfairness for submitters who have 

validly lodged submissions seeking to add new sites, and may constitute a 

breach of the Panel's statutory function to hear and accept or decline 

submissions under the LGATPA. Further, given that the relationship of 

Maori and their culture and traditions with their ancestral lands, water, 

sites, waahi tapu and other taonga is specifically recognised as a matter of 

national importance to be recognised and provided for under section 6(e) 

of the RMA, the Council considers that this provides the Panel with 

sufficiently broad scope for the submissions to be considered. 

137. Finally, and for completeness,  it is noted that cl 13(2) of the OIC 

empowers the Panel to make any changes to a Proposal that the Panel 

considers appropriate.  Accordingly, the Panel is not strictly limited to 

making changes within the scope of a submission made on the Proposal. 

Are the SoNTCS out of jurisdiction, as they are not affected by the Canterbury 

earthquakes? 

138. In oral legal submissions, counsel for Federated Farmers submitted that a 

jurisdictional issue arose because, it was asserted, the sites of Ngāi Tahu 

cultural significance identified in the Ngāi Tahu submission were not 

adversely impacted by the Canterbury earthquakes.77  Ngāi Tahu’s 

response is twofold. 

139. First, it is submitted that there is no jurisdictional gateway requirement for 

natural and physical resources to be ‘impacted’ by the Canterbury 

Earthquakes, before they can, or should, be the subject of provisions in the 

Replacement Plan.  To the contrary, the decision has been made to review 

the entire operative Christchurch City and Banks Peninsula District Plan.  

All natural and physical resources within the jurisdiction of the District 

Council are able to be considered in this review, and there is no basis for 

excluding some, based on a perception that they may, or may not, have 

been impacted, or sufficiently impacted, by the Canterbury earthquakes. 

                                                
77

 Transcript, at page 2128. 
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140. Secondly, it is not factually correct to assert that the sites of Ngāi Tahu 

cultural significance mapped by Ngāi Tahu, and subsequently refined 

through the joint work programme with the Council, have not been 

impacted by the Canterbury earthquakes.  The earthquakes have had a 

variety of adverse impacts on sites of Ngāi Tahu cultural significance in the 

district, these effects include; 

• the adverse consequences of increased siltation and liquefaction 

entering many Ngā Wai sites. 

• increased development pressure within Wāhi Tapu/Wāhi Taonga sites, 

eg North Belfast silent file ID1. 

• increased risk of rock roll hazard within Wāhi Tapu/Wāhi Taonga sites 

on Port Hills and Banks Peninsula, eg silent file site ID2. 

• Destruction of buildings located on Wāhi Tapu/Wāhi Taonga sites in 

central Christchurch.  

• substantial damage to Nga Tūranga Tupuna natural features, eg site 

ID76. 

• damage to Wāhi Tapu/Wahi Taonga caves and cliff features, eg at 

Redcliffs. 

• significant redevelopment and rebuilding opportunities in Ngā Tūranga 

Tupuna sites, eg site ID45 

• significant ‘red zone’ clearance and re use of land with in Ngā Tūranga 

Tupuna sites eg site ID 51. 

Mr Bayley 

141. Under the revised proposal, and the Ngāi  Tahu amendments to it, 

Kaitorete Spit, including Mr Bayley’s farm, would be managed under rules 

proposed in other Chapters in the Replacement Plan, but with matters of 

discretion specified or referenced relating to Ngāi Tahu values, and limited 

notification to nga rūnanga where those rules trigger the need for resource 

consent.  While earthworks would trigger the applicable chapter 8 rules, 

driving fence posts, cultivation for cropping and pasture, and track and 

pond maintenance would not. 
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142. It is submitted that this approach is appropriate, in the interim, until the 

Council notifies a plan change in accordance with the First Schedule to the 

RMA.  A policy sought by Ngāi Tahu provides for this plan change. 

143. Kaitorete Spit clearly includes significant wahi tapu and wahu taonga sites.  

The evidence of Mr Pauling confirmed that Wāhi  Tapu/Wāhi  Taonga 

status is appropriate for this site.78  Limited notification, and engagement 

with Ngāi  Tahu is essential to enable exercise of kaitiakitanga, and 

recognise and provide for  the protection of this site.  Kaitorete Spit is also 

in the Coastal Environment, -the provisions of the New Zealand Coastal 

Policy Statement, as well as the CRPS are directly relevant. 

STRATEGIC OBJECTIVES DIRECTION FOR WATER/WAI 

144. The Strategic Directions Objective for Water/Wai filed with Council’s 

revised proposal of 3 June 2016 has been agreed with Ngāi Tahu and the 

Crown.  This was the subject of further drafting work co-ordinated by the 

Crown, following the facilitated drafting session.  Ngai Tahu, Council, and 

the Canterbury Regional Council were involved in this process.  The earlier 

Ngai Tahu version (which the Panel expressed a preference for at the 

Hearing of 9-10 May), was used as the foundational basis for the revised 

draft.   

145. Ngai Tahu support the revised Strategic Directions Objective for water/wai.  

In the Coastal Environment hearing, the Council submitted that the Panel’s 

decision on the Strategic Direction Objective for water could be made as 

part of the Panel’s powers under cl 13(5) of the OIC.79  Ngāi  Tahu do not 

oppose the Council’s proposed approach in this respect.   

CONCLUSION 

146. The Replacement Plan process has resulted in the development of a  

comprehensive schedule of sites of Ngāi Tahu cultural significance in the 

District, and detailed and refined maps of those sites.  In achieving the 

sustainable management purpose of the Act, the Replacement Plan is 

required to recognise, and provide for, the relationship of Ngāi Tahu, and 

their culture and traditions with those sites, and the protection of the 

historic heritage within those sites from inappropriate subdivision, use and 

                                                
78

 Rebuttal evidence of Mr Pauling, 29 April 2016, at 3.7. 
79

 Council’s closing legal submissions, Coastal Environment hearing, at paragraph 4.18. 
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development.  Kaitiakitanga is to be had particular regard to.  Higher order 

planning documents are to be given effect to.  And the principles of the 

Treaty of Waitangi must be taken into account. 

147. Ngāi Tahu have followed the process set out in the OIC in good faith, in the 

expectation that in accordance with Part 2 of the Act, SoNTCS will be 

recognised, provided for and protected in the Replacement Plan.  The 

approach outlined in the Joint Memorandum represents a significant 

compromise by Ngāi Tahu.  Further amendments are required to Council’s 

Revised Proposal, in order to recognise, provide for and protect the 

SoNTCS in the District.  The earthworks rules in particular need to be 

revised and amended to more effectively target the activities with the 

potential to adversely affect Wāhi Tapu/Wāhi Taonga sites.  And the 

Replacement Plan must be clear that Ngāi Tahu will be notified of resource 

consent activities with the potential to adversely affect cultural values within 

SoNTCS. 

 

 

 

_____________________________ 

D van Mierlo / JMG Leckie 
Counsel for Te Rūnanga o Ngāi Tahu and ngā rūnanga 
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ANNEXURES  

A Relevant Principles of the Treaty of Waitangi 

B Ngāi Tahu Section 32 Report 

C Amendments to Topic 9.5 sought by Ngāi Tahu 

D Amendments to Ch 9.2 Outstanding Natural Features and Landscapes, 
Significant Features and Rural Amenity Landscapes and Natural Character 
in the Coastal Environment and Ch 9.6 Coastal Environment 

E Amendments to Ch 6 General Rules Waterbody Setbacks 

F Amendments to Ch 8 Subdivision, Development and Earthworks 

G Amendments to Ch 14 Residential 

H Amendments to Ch 15 Commercial 

I Amendments to Ch 16 Industrial 

J Amendments to Ch 17 Rural 

K Amendments to Ch 18 Open Space 

L  Amendments to Ch 11 Utilities and Energy 

TRONT- Closing submissions
Page 41 of 41


