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QUALIFICATIONS AND EXPERIENCE 

1. My name is Yvonne Legarth.  I am a planning consultant trading as 

Resourceful Planning and Policy Ltd based in Wellington.  I have been 

asked by Te Rūnanga O Ngāi Tahu (Ngāi Tahu) to give evidence in 

relation to its submission on Chapter 9 that deals with plan provisions that 

recognise and provide for Sites of Ngāi Tahu Cultural Significance.   

2. I hold the qualifications and experience set out in my statement of evidence 

on Proposal 141 (for the Crown).  In relation to the Chapter 9 Proposal, my 

evidence is not related to any advice previously provided as an expert 

witness for the Crown.  I have provided previous evidence in respect of 

Proposals 9.1 and 9.2 dated 10 December 2015 that includes comment on 

silent files and the SoNTCS at paragraphs 38 to 47. 

3. In addition to the experience set out in my statement of evidence for 

Proposal 14, (dated 20 March 2015), I also have experience providing 

policy and planning advice on heritage matters to the Wellington City 

Council, and I have held a management position at the (then) New Zealand 

Historic Places Trust and was the primary author of a guideline for heritage 

practitioners on the sustainable management of heritage under the RMA.  I 

have also prepared heritage strategies for two government departments. 

4. I have read the Code of Conduct for Expert Witnesses contained in the 

Environment Court Practice Note (updated 1 December 2014) and confirm 

that I have complied with it. In particular I confirm that my evidence is 

within my area of expertise and the opinions I have expressed are my own 

except where I have stated that I have relied on the evidence of other 

people. I have not omitted any facts known to me that may be material in 

influencing my evidence. 

 

Scope of Evidence 

5. My evidence covers the following topics: 

(a) Significant resource management issues: 

                                                
1
 EIC Yvonne Legarth Proposal 14 Paragraphs 1.2 to 1.4 http://www.chchplan.ihp.govt.nz/wp-

content/uploads/2015/03/495-Crown-Evidence-of-Yvonne-Legarth-20-3-151.pdf 
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(i) Recognising and providing for the relationship of Maori and 

their culture and traditions with their ancestral lands, water, 

sites, waahi tapu, and other taonga; 

(ii) Having particular regard to kaitiakiatanga;  

(iii) Recognising and providing for the cultural values of tangata 

whenua in resource management processes; 

(iv) Protecting historic heritage (including archaeological sites) 

from inappropriate subdivision, use, and development. 

(b) Strategic Planning Framework: 

(i) The Minister’s Statement of Expectations;  

(ii) Consistency with the Strategic Directions and Outcomes;  

(iii) Giving effect to the: 

(A) New Zealand Coastal Policy Statement 2010 

(NZCPS); 

(B) National Policy Statement for Fresh Water 

Management 2014 (NPS-FW); 

(C) Canterbury Regional Policy Statement (Canterbury 

RPS). 

(c) The Council’s Revised version Chaper 9.0 Objectives and Policies 

attached to Ms Ferguson’s EIC Appendix 2 (dated 2 December 

2015) (Revised Proposal or Council’s Revised Proposal); 

(d) Maps identifying Sites of Ngāi Tahu Cultural Significance 

(SoNTCS); 

(e) Methods: 

(i) Rules regulating specific activities; 

(ii) Non-regulatory tools;  

(f) Definitions – silent files and SoNTCS 
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6. This evidence also includes rebuttal evidence in response to matters raised 

in evidence filed by Fiona Mackenzie for combined Canterbury provinces, 

Federated Farmers of New Zealand and Ms Shirley Ferguson (for the 

Council), including the potential scope / process issue raised.  

7. In preparing my evidence I have reviewed: 

(a) Proposal 9 Natural and Cultural Heritage (including the Council’s 

Revised Proposal dated 2 December 2015); 

(b) The various higher order planning and policy documents relevant to 

Proposal 9; 

(c) Ngāi Tahu’s submission on Stage 3 including new section 9.X to 

deal with SoNTCS (Ngāi Tahu’s Proposal); 

(d) the Hearings Panel's decision on the Strategic Directions and 

Outcomes relevant to this hearing; 

(e) the Stage 3 Chapter 9 evidence of Lynda Murchison, Kyle Davis, 

George Tikao, Iaean Cranwell, Matthew Dale and Tanya Stevens 

on behalf of Ngāi Tahu; and 

(f) the Stage 3 Chapter 9 evidence of Shirley Ferguson and Craig 

Pauling, Mark Stevenson and Alan Matheson on behalf of the 

Christchurch City Council (Council) that deals with sites of Ngāi 

Tahu cultural significance, including wahi tapu, Ngāi Tahu cultural 

landscapes and the provisions relating to silent files (dated 2 

December 2015). 

EXECUTIVE SUMMARY 

Sites of Ngāi Tahu Cultural Significance (SoNTCS) 

8. The Ngāi Tahu Proposal seeks a new section in Proposal 9 to identify and 

specifically provide for SoNTCS (referred to as 9.X in Ngāi Tahu’s 

submission). 

9. In my opinion, including mapped sites and specific objectives, policies and 

rules in statutory planning documents provides a more certain framework 

for decisions that are to have particular regard to the cultural values of Ngāi 
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Tahu, and for placing appropriate weight in respect of those matters in 

RMA s.6, 7 and 8.  

10. Specific provisions should be included in the Replacement Plan to provide 

for cultural well-being and the relationship of tāngata whenua with natural 

and physical resources.  Targeted plan provisions would ensure that: 

(a) meaningful consideration is given in resource management 

processes to control potential adverse effects on:  

(i) objects, structures, places, water/wai, landscapes and areas 

that are historically important, or of cultural or spiritual 

importance to Ngāi Tahu Manawhenua;  

(ii) the cultural values of tangata whenua; and 

(b) decisions have particular regard to kaitiakitanga.  

11. Objectives 9.0.1.1 (9.0.1 in the Council’s Revised Proposal) and 9.0.1.2 

(9.0.2 in the Council’s Revised Proposal), and Policies 9.0.2.1 to 9.0.2.4 

that have been included in the Revised  Proposal are in my view the most 

appropriate way to achieve the purpose of the RMA.   

12. The following additional Objective which deals with the relationship with the 

coastal environment was included in the Ngāi Tahu submission2, and in my 

opinion should be included as it gives effect to NZCPS Objectives 2 and 3, 

and NZCPS Policy 2 and 6(d).  The additional Objective 9.0.1.3 is: 

Objective 9.0.1.3: The cultural significance of Te Tai o Mahaanui, 

Wairewa and the coastal environment as a whole to Ngāi Tahu is 

recognised and Ngāi Tahu are able to exercise kaitiakitanga and 

undertake customary uses in accordance with tikanga, within the 

coastal environment.  

13. The evidence of Mr Davis for Ngāi Tahu deals with the maps and the 

process of identifying SoNTCS.  I understand that the mapped sites are not 

an exhaustive list of every site that has cultural values in the district and 

that the identification of sites may not represent a a particular heirarcy of 

importance.  I understand the mapped sites represent the best available 

                                                
2
 Ngāi  Tahu submission #3722.45, page 17 
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current information regarding the location and extent of SoNTCS in the 

district.   

14. The mapped SoNTCS are identifed to ensure particular regard is given to 

the management of potential effects on cultural values in these areas in 

resource management processes.  

15. The maps included in the Ngāi Tahu submission show the location (either 

specifically, or generally, depending on the type of site) of cultural values 

associated with SoNTCS.  In my opinion the maps should be included in 

the Replacment Plan to provide clarity to decision makers, land owners 

and Plan users when cultural values associated with sites of significance 

are relevant considerations.   

16. I consider that an additional policy is needed to make a clear link between 

the maps and the planning framework in the revised Proposal 9.0.   

 
Policy 9.0.21.5  

Kaitiakitanga, and the relationship of Ngāi Tahu and their culture 

and traditions with their ancestral lands, water, sites, wahi tapu and 

other taonga, shall be recognised and provided for by managing 

cultural values, and sites of Ngāi Tahu cultural significance 

identified on the maps in Schedule x (mana whenua) in the manner 

set out in Policies 9.0.2.1 to 9.0.2.4 

17. The Ngāi Tahu Proposal includes rules  to provide for permitted activities 

where potential adverse effects are known and can be addressed through 

standards; and for consideration of potential adverse effects on cultural 

values in SoNTCS in consent processes under a restricted discretionary 

rule.  

18. I consider that including rules to control activities that have potential 

adverse effects on cultural values within SoNTCS are the most appropriate 

to implement Policies 9.0.21.1 to 9.0.21.4 and to achieve the additional 

Objectives 9.0.1.1 and 9.0.1.2 in  the Council’s Revised Proposal3 as well 

as the additional Objective 9.0.1.3 in my paragraph 121 above.  

19. The higher order planning documents provide the strategic framework that 

the Replacement Plan sits within. An evaluation of options against the 

                                                
3
 Councils revised version of Proposal 9.0 dated 2 December 2015 
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strategic planning framework is provided in the RMA s.32AA evaluation 

report and summary tables attached as Appendix 1. The further evaluation 

in the summary tables only deals with three most feasible options. These 

are the provisions in the Ngāi Tahu submission (Option 1) and two options 

identified by the Council (Option 4 and Option 5).  

20. Since the submission was filed, Ngāi Tahu’s expert witnesses and I have 

been working closely and collaboratively together with the Council planners 

and expert witnesses to address any issues of concern that council may 

have.  That progress is continuing.  I anticipate that constructive 

discussions will continue in the period prior to the hearing of Proposal 9 in 

early February.  I will update the panel as to the outcome of these ongoing 

discussions when I present my evidence summary and answer questions 

at the hearing. 

EVIDENCE  

21. Ngāi Tahu’s submission seeks a new section in the Christchurch City 

Replacement Plan that identifies and specifically provides for SoNTCS.  

22. My evidence addresses the following: 

(a) the provisions in the Strategic Directions and Outcomes and higher 

order planning documents;   

(b) the need for the Replacement Plan to recognise and provide for 

relationship of Ngāi Tahu and their cultural and traditions with 

ancestral lands, water, sites, Waahi Tapu, and other Taonga; and 

(c) the changes sought by Ngāi Tahu to include Objectives, Policies 

and a rule framework in Proposal 9 that apply within  SoNTCS. 

 

PROPOSAL 9 (NATURAL AND CULTURAL HERITAGE)  

23. Proposal 9 (Natural and Cultural Heritage) is in several parts. The common 

approach across the three sections in Proposal 9 as notifed is that the 

areas where the objectives, policies and rules apply are identified in 

schedules and/or shown on maps in the Replacement Plan. There are 

activity specific permitted activities, and rules are included that require an 



8 

NGA91486 4690398.1 

 

assessment through the resource consent process where an activity may 

have potential adverse effects on those areas or values.  

24. For example, Proposal 9.1 identifies Sites of Ecological Significance in the 

schedules and maps. Objectives and specific Policies provide for 

indigenous biodiversity to be maintained or enhanced, and significant 

indigenous vegetation and significant habitats of indigenous fauna to be 

protected.  Activity specific rules are provided for permitted activities in the 

rule tables.  Other rules provide for the protection of those areas by 

requiring an assessment of effects as part of the resource consent 

process.  

25. A similar approach is taken in the Ngāi Tahu Proposal that seeks specific 

Objectives, Policies and Rules to recognise and provide for SoNTCS. 

 

SITES OF NGĀI TAHU CULTURAL SIGNIFICANCE 

Planning context 

26. The provisions of the Replacement Plan are to assist the Council to carry 

out its functions in order to achieve the purpose of the RMA. 

27. In my opinion there is a signficant resource management issue that has not 

been fully addressed in Proposal 9 as notified, which is to recognise and 

provide for SoNTCS and their relationship with natural and physical 

resources.  Therefore I consider that specific provisions are needed in 

Proposal 9 to: 

(a) give effect to the NZCPS, the NPS FW and the Canterbury RPS;  

(b) recognise and provide for cultural well-being, and the relationship of 

Maori and their culture and traditions with their ancestral lands, 

water, sites, waahi tapu, and other taonga4;  

(c) have particular regard to kaitiakitanga5 and the ethic of 

stewardship6; and 

                                                
4
 RMA s.6(e) 

5
 RMA s.7(a) 

6
 RMA s.7(aa) 
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(d) provide for the protection of historic heritage7 (including 

archaeological sites and sites of significance to Māori, including 

wāhi  tapu; and surroundings associated with the natural 

resources). 

 

The need for specific provisions that identify and manage SoNTCS 

28. As with the other significant sites identified in Proposal 9, it is important 

that there is sufficient clarity about the location of SoNTCS to enable the 

effects of land use activities on cultural values to be appropriately 

managed.   

29. The SoNTCS proposed in the Ngāi Tahu submission are identified using 

maps.  Objectives and Policies in that submission provide for the 

recognition and protection of cultural values. There are activity specific 

permitted activities within the SoNTCS8.  A restricted discretionary activity 

rule9 provides for an assessment of effects on SoNTCS in resource 

consent processes, and for potential adverse effects to be avoided, 

remedied or mitigated through conditions, where appropriate. 

30. I consider that the additional plan provisions sought by Ngāi Tahu are 

consistent with the Strategic Directions and Outcomes that deal with Ngāi 

Tahu cultural well-being, and are also consistent with the approach in the 

Replacement Plan that deals with other areas of significance. This is 

illustrated more fully in the s32AA assessment in my Appendix 1. 

 

STRATEGIC PLANNING FRAMEWORK 

31. The higher order planning documents provide the strategic framework that 

the Replacement Plan sits within.    

32. In addition to Part 2 of the RMA, I have considered the Statement of 

Expectations and the Strategic Direction and Outcomes.  From an overall 

strategic point of view, these contain principles that focus on consenting 

processes and efficiency (clearly stating the outcomes intended, and 

comparing the degree of reliance on consenting process, and requirements 

                                                
7
 RMA s.6(f) 

8
 Ngāi  Tahu submission on Proposal 9 

9
 Ngāi  Tahu submission on Proposal 9 
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for notification and obtaining written approval with the previous Operative 

Plan provisions); promoting innovation through less prescriptive planning 

tools, and appropriate management of natural resources and areas of 

cultural importance to Ngāi Tahu. 

33. In comparing the provisions in the Operative Plans with those additional 

provisions sought by Ngāi Tahu it is apparent that the Operative Plans had 

only mapped the extent of cultural values as silent files within a limited 

geographic area (Banks Peninsula).  Two quite different policy and 

regulatory approaches were used in the two Operative Plans.  I found it 

difficult to compare the degree of regulation in the operative provisions with 

the additional SoNTCS provisions because of the lack of specificity and the 

complicated planning regime in the Operative Plans.  I have broadly 

concluded that the operative Christchurch City Plan failed to identify and 

include specific provisions that manage sites with cultural values, while the 

operative Banks Peninsula District Plan (BPDP) did so in a more regulated 

manner for specific activities10.   

34. Drawing on the outcomes envisaged by the NZCPS and NPS-FW, there 

are three strategic principles that can be identified: 

(a) recognise the role of tangata whenua as kaitiaki and the ongoing 

relationship of tangata whenua over their lands, waters, rohe and 

resources;  

(b) to provide for the identification, assessment, protection and 

management of areas or sites of significance or special value to 

Māori; and  

(c) to provide for the involvement of Ngāi Tahu in resource 

management processes to ensure their interests are identified and 

can be considered and reflected in decisions.   

 

 

 

                                                
10

 BPDP Chapter 14 “Any activity within any ‘silent file’ area identified on the Planning maps involving 

earthworks, planting or removal of trees, or the establishment of any building or structure is a restricted 
discretionary activity …”  
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National Policy Statement for Fresh Water Management (NPS – FW)  

35. As set out in the evidence of Mr Davis, and shown on the maps attached to 

the Ngāi Tahu submission, the SoNTCS include Nga Wai therefore I 

consider that the NPS-FW is relevant.  

36. NPS-FW Part D deals with Tāngata whenua roles and interests associated 

with fresh water. To give effect to the NPS-FW, the Replacement Plan 

provisions that address the effects of land use on water should provide for 

the involvement of Ngāi Tahu to ensure their interests are identified and 

can be considered and reflected in decisions on land use that has potential 

adverse effects on water.   

 

NZ Coastal Policy Statement 2014 (NZCPS) 

37. Broadly, the approach in the NZCPS is that those exercising powers and 

functions under the RMA are to identify, assess and protect areas or sites 

of significance or special value to Māori. 

38. The provisions in Proposal 9 that deal with the protection of natural 

character and outstanding landscapes from inappriopriate subdivision, use, 

and development, manage activities within areas that in many instances 

would also require consideration of cultural values.    

39. In my opinion it is better to include additional targeted provisions to deal 

with the significant resource management issues than to deal with those 

matters indirectly through objectives, policies and rules that are designed 

to deal with different resource management issues. I consider the 

significant resource management issues to be: 

(a) Recognising and providing for the relationship of Maori and their 

culture and traditions with their ancestral lands, water, sites, waahi 

tapu, and other taonga; 

(b) Having particular regard to kaitiakiatanga;  

(c) Recognising and providing for the cultural values of tangata 

whenua in resource management processes; and 
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(d) Protecting historic heritage (including archaeological sites) from 

inappropriate subdivision, use, and development. 

40. The approach in the NZCPS is to provide for tangata whenua involvement 

in management of the coastal environment11.  

41. NZCPS Objective 3 is directly relevant to the Objectives, Policies and 

maps of SONTCS.  NZCPS Objective 3 states that those exercising 

functions under the RMA are to recognise the role of tangata whenua as 

kaitiaki and the ongoing relationship of tangata whenua over their lands, 

rohe and resources; and to recognise and protect characteristics of coastal 

environment that are of special value to tangata whenua.  

42. NZCPS Policy 2(c) is to incorporate mātauranga Māori in plans, and in the 

consideration of applications for resource consents, Notices of 

Requirement and private plan changes12; and NZCPS Policy 2(g)(ii) is to: 

“provide for the identification, assessment, protection and 

management of areas or sites of significance or special value to 

Māori, including by historic analysis and archaeological survey and 

the development of methods such as alert layers and predictive 

methodologies for identifying areas of high potential for 

undiscovered Māori heritage, for example coastal pā or fishing 

villages.” 

43. I consider that the additional Objectives 9.0.1.1 and 9.0.1.213, and the 

additional Objective 9.0.1.3 in my paragraph 121 above, Policies 9.0.2.1 to 

9.0.21.4, the SoNTCS maps and rules that recognise and provide for those 

SoNTCS give effect to the provisions in the NZCPS14 that deal with the 

exercise of powers and functions to take account of the principles of the 

Treaty of Waitangi (Te Tiriti o Waitangi) and exercise of kaitiakitanga in 

relation to the coastal environment. 

 

 

                                                
11

 NZCPS Objective 3 
12

 Mātauranga Māori is defined in the glossary of the NZCPS as Māori customary knowledge, traditional 

knowledge or intergenerational knowledge. 

 
13

 Councils revised version Proposal 9.0 dated 2 December 2015 
14

 NZCPS Objective 2 and 3, and NZCPS Policy 1(g) and Policy 2 
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Canterbury RPS 

44. The regional level must give effect to the national layer.  As can be 

expected, the Canterbury RPS contains provisions that take a similar 

approach to the national layer.  

45. The Canterbury RPS directs territorial authorities to provide for the 

relationship of Ngāi Tahu Manawhenua with their ancestral lands, water, 

sites, wāhi tapu and other taonga (CRPS 4.3.15); to include methods in 

plans, including in resource consent processes (CRPS 4.3.16, 4.3.18) and 

protect those matters; and the appointment of tāngata whenua 

commissioners during plan development processes (CRPS 4.3.19).   

46. There are also provisions in the Canterbury RPS Chapter 13 that are 

particularly relevant to SoNTCS in providing for the protection of places of 

cultural heritage significance to Ngāi Tahu   and protecting their 

relationship and culture and traditions with these places from the adverse 

effects of inappropriate subdivision, use and development15; and in 

Canterbury RPS Chapter 7 that deal with protecting the cultural values of 

freshwater (these clauses are described more fully in Appendix 1).  

ADDITIONAL PLAN PROVISIONS TO RECOGNISE AND PROVIDE FOR 

SONTCS 

47. The strategic planning framework can be used as a template against which 

to measure the ‘closeness of fit’ between the additional SoNTCS provisions 

and those outcomes.  The Statement of Expectations and the Strategic 

Direction and Outcomes also apply. An evaluation of the three main 

options against the strategic planning framework is provided in the RMA 

s.32AA report and the summary Table attached as Appendix 1.   

Objectives and Policies  

48. I have considered the higher order planning documents and in my opinion 

Proposal 9 as notifed fails to give effect to the higher order planning 

documents because the significant resource management issues that arise 

out of those statutory instruments have not been addressed with sufficient 

clarity to ensure the outcomes sought are clear.   The Council’s Revised 

Proposal only partially gives effect to the higher order planning documents 

                                                
15

 Canterbury RPS Policy 13.3.2  
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because it does not include methods that manage potential adverse effects 

on known areas with cultural significance.  

49. The specific Objectives and Policies in the Ngāi Tahu Proposal provide 

direction where there are values of cultural significance to Ngāi Tahu, 

ensuring decision makers have particular regard to those matters when 

making decisions. The maps identify where rules that control activities that 

may have adverse effects on those cultural sites apply, and provide for 

Ngāi Tahu involvement in resource consent processes, when appropriate.  

50. I support the revised Objectives and Policies in the Council’s Revised 

Proposal.   

51. In addition to the Objective in paragraph 12 above, I consider that an 

additional policy is needed to make a clear link between the maps and the 

planning framework in the Revised Proposal.  This is included in my 

paragraph 16 above. 

Methods 

52. There are a range of methods that can be used to implement the 

Objectives and Policies that deal with SoNTCS.  I note that the Operative 

BPDP sets out a number of non-regulatory tools in BPDP Chapter 1416.   

53. Including maps in the Replacement Plan that show SoNTCS falls squarely 

within the second strategic principle in the strategic planning framework I 

identify above in paragraph 343.     

54. The degree of regulation in the rules should be closely tied to the outcomes 

sought in the Objectives and Policies, particularly where the relevant 

national policy statements give direction about protection or avoidance of 

effects that are relevant to the resource management issue.  I consider that 

outcomes sought are clear in the revised Objectives and Policies that apply 

to the SoNTCS17. 

55. Ideally, a mix of regulatory and non-regulatory methods would apply.  The 

use of rules provides the most certainty that any potential adverse effects 

                                                
16

 BPDP Chapter 14 at pg 77 http://cccgovtnz.cwp.govt.nz/assets/Documents/The-
Council/Plans-Strategies-Policies-Bylaws/Plans/district-plan/banks-peninsular/Chapter14-
bpdplistofpdfs.pdf 
17

 as amended Objectives 9.0.1.1 to 9.0.1.3 and Policies 9.0.1.1 to 9.0.1.5 (additional 
policy 9.0.1.5 in this EIC at paragraph 46) 
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arising from subdivision, use or development can be considered and 

conditions imposed where appropriate.  Where there is potential for 

activities to have permanent or irreversible adverse effects on cultural 

values, the rules should provide an ability to decline an application. If a 

restricted discretionary rule applies then the effects on cultural values 

should be included in the matters of discretion.  

56. While Ngāi Tahu have identified those known sites of cultural signficance, 

there remains potential for other sites to be discovered in the future.  There 

is a requirement in RMA s.104 to have regard to effects on cultural values 

as part of the consenting processes, however that depends on whether 

discretion to consider those matters are limited in the rule.   

57. The additional Objectives 9.0.1.1 to 9.0.1.3 and Policies 9.0.21.1 to 

9.0.21.4 are designed to apply generally (they not limited to the mapped 

SoNTCS).  The approach facilitates consideration of cultural values in the 

event that an application for an un-restricted discretionary or non-

complying activity is made and the Assessment of Effects (AEE) identifies 

an un-mapped or a previously unknown site.  It is noted however that 

where activities are classed as controlled or restricted discretionary, only 

those matters of control or matters for discretion can be considered and in 

many instances this would preclude effects on cultural values18. 

58. I note that Ms Shirley Ferguson (for the Council) includes an amended 

policy, that signals the potential for additional sites to be identified as 

follows: 

(c) Work with Te Rūnanga o Ngāi Tahu and Papatipu Rūnanga to 

identify and assess sites of Ngāi Tahu cultural significance for 

listing in the District Plan, including culturally significant landscapes, 

wāhi tapu and wāhi taonga. 

59. I support the above policy to the extent that it recognises that there may be 

sites that have cultural values that are not yet known or identified, however 

I would be concerned if the policy is intended to re-visit the sites that are 

identified by Ngāi Tahu as having cultural significance.  An explanation to 

the policy would assist its interpretation. 

 

                                                
18

 See sections 104A and 104C 
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POTENTIAL DUPLICATION  

60. While there is a degree of overlap between SoNTCS and areas of high 

natural character in the coastal environment, areas of significant ecological 

sites (SES) and outstanding or significant natural landscapes (ONL), it is 

not sufficiently clear in my view that the appropriate degree of attention will 

be afforded to SoNTCS within those areas when an application is made for 

a resource consent.   

61. Where a SoNTCS is either not specifically identified, or only partially 

included in the areas responding to other RMA s.6 matters, or is only 

addressed in the silent files, I am concerned that the Replacement Plan as 

notifed and the Council’s Revised Proposal, does not ensure that 

appropriate weight is placed on those cultural values.  

62. In my opinion there is a risk that relevant cultural values may be obscured 

amongst the other matters, where the plan provisions that deal with high 

natural character, signficant ecological sites and outstanding natural 

landscapes are prevalent.  

63. Where specific provisions are identifed in a planning documents these can 

receive more attention and may carry more weight than those provisions 

that are of a general nature or where no specific objectives and policies or 

rules are included in the Replacement Plan that deal with the matter. 

64. For SoNTCS that are within the coastal environment, and which overlap 

with SES and ONL, the sites are subject to activity specific permitted 

activities and there is a rule requiring consents that controls activities that 

may have adverse effects on those sites.  A discretionary or non-complying 

activity status means that all matters can be taken into account, and that 

includes the effects on cultural values of Ngāi Tahu. Nevertheless, 

including specific Objectives and Policies in Proposal 9, along with maps, 

will provide for Ngāi Tahu involvement and ensure that it is clear that 

consideration is to be given to the cultural values associated with SoNTCS 

when an activity requiring consent occurs within a site that has cultural 

significance. 
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Requirements under other legislation 

65. Development proposals can be the subject of requirements under other 

legislation.  This includes requirements to also obtain building permits 

under the Building Act, concessions or permits under the Conservation Act,  

and an authority to destroy or modify pre-1900 archaeological sites under 

the Heritage NZ legislation.  The other pieces of legisaltion have different 

purposes, processes and consider different matters, and additional to any 

resource consent requirements under the RMA. 

66. The Heritage NZ list is an information only tool, and does not have any 

regulatory effect, except through provisions in regional and district plans.  

An authority to destroy or modify pre-1900 archaeological sites is required 

under the Heritage NZ legislation, however that process is different from a 

resource consent and different matters are considered.  An authority to 

destroy or modify does not replace the need to obtain a resource consent if 

required to do so by a rule in a plan.  

SILENT FILES AND SONTCS 

67. There are differences in the mapped extent of the SoNTCS in the EIC of 

Mr Davis (on behalf of Ngāi Tahu), and the silent files considered in the 

EIC of Ms Ferguson (on behalf of the Council).  I note that there are also 

some differences between the extent of the silent files that are in the 

Replacement Plan as notified, and the silent files in the Iwi Management 

Plan.  There are SoNTCS contained in the Ngāi Tahu Proposal that are 

silent files.  

68. The location and extent of SoNTCS need to be clear in the Replacement 

Plan if the higher order planning documents are to be given effect to.  All 

known sites associated with significant cultural values should be treated 

consistently and identified on planning maps.  Applying the same definition 

throughout the Replacement Plan would assist with interpretation of the 

plan provisions.  

69. In my opinion the central matters are not a question of what maps to 

include in the Replacement Plan.  The question is whether to include 

targeted rules or to use a non-regulatory approach to address the matters 

in the higher order statutory planning instruments.  I consider that targeted 
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rules that control activities that have potential adverse effects on SoNTCS 

provide greater certainty that the Objectives and Policies will be acheived.  

70. The Replacement Plan as notified refers to ‘silent files’ rather than 

SoNTCS.  Should the Hearings Panel decide to include the SoNTCS in the 

Replacement Plan then consequential changes should be made 

throughout the Plan to ensure all such terms are consistent and refer to 

“Sites of Ngāi Tahu cultural significance”. 

USE OF TERMS AND DEFINITIONS 

71. I agree with Ms Mackenzie19 that the same terms be used on the maps as 

well as in the Plan.  

72. A definition of ‘Site of Ngāi Tahu cultural significance’ should be included in 

the Replacement Plan, in alphabetical order in Chapter 2 – Definitions, and 

consequential amendments made throughout the Plan. 

Definition of a Site of Ngāi  Tahu cultural significance 

73. The definition of a Site of Ngāi Tahu Cultural Significance in the Council’s 

Revised Proposal20 adds the words “culturally significant landscape” to the 

last bullet point in the definition of a Site of Ngāi Tahu cultural 

significance21. 

74. While this revised definition is consistent with the submission made by 

Ngāi Tahu on Stage 1, in my opinion it is helpful that the definition uses the 

same terms as those on the maps included in the Ngāi Tahu submission 

on Stage 3, and identifies relevant statutory documents. 

75. The evidence of Kyle Davis on Proposal 9 describes the three different 

types of sites of cultural significance (Wāhi Tapu and Wāhi Taonga; Nga 

Tῡranga Tupuna; and Nga Wai).  As I understand it the areas that are 

“Sites of Ngāi  Tahu cultural significance” have been identified using 

information from a number of sources, and these include statutory 

documents such as the Iwi Management Plan and the Heritage NZ 

Register.    

                                                
19

  EIC Proposal 9 Fiona Mckenzie paragraph 48 
20

 In Appendix 1 to Ms Ferguson’s evidence  
21

 Council’s Revised version attached to EIC of Ms Fergusson Appendix 1 dated 2 
December 2015 
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76. In my opinion the definition of Sites of Ngāi Tahu Cultural Significance 

should be amended to also refer to a site identified as nga turanga tupuna, 

nga wai, wahi tapu or wahi taonga, and should include sites shown on 

maps in the regional policy statement or regional plan, in an iwi 

management plan, or included in the Heritage NZ Register. 

77. Accordingly, the last bullet point in the definition of ‘Site of Ngāi Tahu 

Cultural Significance’ should be replaced with the following: 

A site identified as nga turanga tupuna, nga wai, wahi tapu or wahi 

taonga, or shown on the planning maps of the District Plan as being 

culturally significant to Ngāi Tahu manawhenua. 

78. Referring to other relevant statutory instruments promotes integrated 

management and the sustainable management of ancestral lands, water, 

sites, waahi tapu, and other taonga in the Christchurch Replacement Plan.  

I consider that the definition in the plan should be ‘inclusive’ rather than 

exhaustive, and remain open to the potential for the addition of sites as yet 

unknown. 

PROCESS/SCOPE ISSUE 

79. The plan development process provides for consultation with relevant 

Ministers and iwi authorities of the region (enabling iwii authorities to 

identify any resource management issues of concern to them); followed by 

public notification and calling for submissions.  

80. Usually a Council would issue a draft and seek comment through an 

informal (non-statutory) process to ensure that all significant resource 

management matters are identified and addressed prior to formal 

notification and calling for submissions.  The purpose of the formal 

submission process is for people to identify matters of concern arising from 

the notifed plan, and the purpose of the relief sought is to identify solutions.  

There is an opportunity for futher submission for interested persons to read 

submissions made by others, and to supprot or oppose those submission 

points, and to participate in hearings on those matters. 

81. In my experience it is not uncommon for submissions to seek new 

provisions be included, changes to Zones, new rules and deletion of rules 

through submissions.  I acknowledge that a natural justice issue may arise.  
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This is dealt with in RMA Schedule 1 (and in this instance in the further 

submisision process provided for in the Order in Council) by providing the 

ability to make a further submission.  The premise of the further submission 

process is that the plan as notifed will need some input from the 

community, and changes may be sought in submissions that are of wider 

interest.   There are no limitations placed on the scope of the submission, 

except that it be made on the prescribed form.  Two of the tests are that 

the changes sought are within the Council’s functions and that the 

provisions achieve the sustainable management purpose of the RMA. 

82. I note that in this instance, the Ngai Tahu Proposal was notified and 

received further submissions. It appears that due process in this instance 

has been followed.  

CONCLUSION 

83. I consider that the Objectives, Policies and rules in the Ngāi Tahu Proposal  

should be included in Proposal 9 because the changes sought: 

(a) are consistent with those Strategic Directions and Outcomes that 

deal with Ngāi Tahu’s cultural and spiritual values, provide 

opportunities for Ngāi Tahu to exercise kaitiakitanga; and identify 

provide for management of cultural values. 

(b) give effect to the NZCPS and NPS FW, in particular those that:  

(i) recognise the role of tangata whenua as kaitiaki and the 

ongoing relationship of tangata whenua over their lands, 

rohe and resources;  

(ii) provide for the identification, assessment,  protection and 

management of areas or sites of significance or special 

value to Māori; and  

(iii) provide for the involvement of Ngāi Tahu in resource 

management processes to ensure their interests are 

identified and can be considered and reflected in decisions.   

(c) give effect to the Canterbury Regional Policy Statement, in 

particular those provisions that direct the Council to work with Ngāi 

Tahu to recognise and provide for the relationship of Ngāi Tahu 
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Manawhenua with their ancestral lands, water, sites, wāhi tapu and 

other taonga, and envisage that sites of significance to Ngāi Tahu, 

along with relevant plan provisions will be included in the 

Replacement Plan.   

84. I consider that including mapped sites, and relevant objectives, policies 

and rules in statutory planning documents provides a more certain 

framework that supports decisions to have particular regard to the cultural 

values of Ngāi Tahu. I consider that the additional provisions assist the 

Council to carry out its functions and meet the requirements in RMA s.6(e), 

7(a), 8, and s 5.  

85. The RMA s.32AA Table attached to my evidence evaluates and considers 

Objectives 9.0.1.1 (revised Objective 9.0.1) and 9.0.1.2 (revised Objective 

9.0.2), and concludes that, together with the additional Objective 9.0.1.3 in 

paragraph 12 above, the Objectives are the most appropriate way to 

achieve the purpose of the RMA.  It concludes Policies 9.0.2.1 to 9.0.2.5, 

together with an appropriate rule framework that controls specific activities 

that have the potential for adverse effects are the most appropriate to 

implement and achieve Objectives 9.0.1.1, 9.0.1.2 and 9.0.1.3. 

86. The Ngāi Tahu Proposal was set out in the submission.  The SoNTCS and 

Objectives, Policies, permitted and restricted discretioanry activity rules 

were included in the submission, and people had the opportunity to 

respond in the further submission process and to participate in the 

hearings.   

87. Ngāi Tahu and the Council have been working to identify and address any 

issues of concern that the Council may have.  That work will continue in the 

period prior to the hearing of Proposal 9 in early February and an update 

on those ongoing discussions will be provided at the February hearing.  

88. In my opinion, consistent terms should be used in the Replacement Plan 

and the definition of SoNTCS to Ngāi Tahu should be amended to refer to 

Wāhi Tapu and Wāhi Taonga; Nga Tῡranga Tupuna; and Nga Wai. , and 

the relevant statutory instruments that contain information on cultural 

significance, such as the Iwi Management Plan, Regional Policy Statement 

and Heritage NZ Register. 
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Yvonne Mary Legarth  
13 January 2016 
(corrected 3 February 2016) 
 
 
Attachments 
 

Appendix 1: RMA s.32AA evaluation report and RMA s.32AA summary table 

Appendix 2: Tracked Changes amendments sought by Ngāi Tahu tracked into 

Council’s revised proposal. 

 


