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INTRODUCTION  

1. These supplementary submissions are filed by Te Rūnanga o Ngāi Tahu 

and nga rūnanga (Ngāi Tahu).  They provide an overview of the outcome 

of the joint work programme undertaken by Christchurch City Council (the 

Council) and Ngāi Tahu, and set out what are understood to be the key 

outstanding issues. 

2. In addition, these submissions also address a fairness issue that has been 

raised by some submitters in respect of Ngāi Tahu’s submission on Sites of 

Ngāi Tahu Cultural Significance (“SoNTCS”) and the subsequent work 

programme with the Council, particularly, as to whether sufficient 

consultation or notice has been given to those landowners potentially 

affected by proposed plan provisions to recognise and provide for 

SoNTCS.1  There was also some discussion at the commencement of the 

Chapter 9 hearing2 on this point.   

3. Finally, these submissions also address issues of scope that have arisen 

as a consequence of the joint Council/Ngāi Tahu work programme to refine 

mapping of SoNTCS.  While most sites now cover smaller areas, in some 

instances, the mapped areas agreed between Ngāi Tahu and Council 

cultural mapping experts differ from those identified in Ngāi Tahu’s 

submission and include additional areas. 

4. These supplementary submissions are presented in order to assist the 

Panel in its consideration of these issues.  

                                                
1
 Statement of Evidence of Mr Bayley dated 22 April 2016, at paragraphs 9 – 16.  

Statement of Evidence of Ms Reilly for Federated Farmers dated 26 April, at paragraphs 
14 – 26. 
2
 See Transcript dated 18.01.16 at page 66, lines 31-38. 
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OVERVIEW OF OUTCOME OF JOINT WORK PROGRAMME UNDERTAKEN 

BY COUNCIL AND NGĀI TAHU. 

5. The joint work programme undertaken as directed by the Hearings Panel 

has resulted in substantial levels of agreement on a number of issues.  

However, there remain some outstanding issues, particularly in terms of 

the  plan provisions, and how the Replacement Plan can most 

appropriately recognise and provide for SoNTCS. 

Areas of Agreement between Ngāi Tahu and Council 

6. Significantly, the cultural mapping experts have agreed a revised set of 

maps of sites of Ngāi Tahu cultural significance for inclusion in the 

Replacement Plan.3 

7. There is a good level of agreement that rules are required to be included in 

the Replacement Plan to recognise and provide for Ngāi Tahu’s 

relationship with the SoNTCS, and give effect to the higher order planning 

documents.  It is also agreed that where existing rules elsewhere in the 

Replacement Plan provide some recognition and protection, these can be 

referenced.  A particularly challenging aspect in this respect has been the 

fluid state of other Replacement Plan provisions, as they proceed through 

the Hearings process at the same time as Topic 9.5 is considered. 

8. At the objectives and policy level, there is a good measure of agreement.  

It has also been agreed that an additional policy regarding consultation 

between Council and Ngāi Tahu would be beneficial.  The wording is 

subject to ongoing discussion. 

9. It is agreed that Topic 9.5 should address both consultation and limited 

notification to ngā rūnanga in relation to resource consent applications. 

10. There is also agreement on the approach to the interrelationship between  

Ch 9 (and in particular the provisions relating to Outstanding Natural 

Features and Landscapes and Areas of at least High Natural Character in 

the Coastal Environment), and the Papakāinga/Kāinga Nohoanga proposal 

(Ch 4).  The wording is largely agreed, but is subject to final review and 

cross reference checking. 

                                                
3
 Scope issues arising from changes in the geographical extent of refined mapped areas, 

are discussed below. 
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Outstanding Matters 

11. There are a number of outstanding issues which are not currently agreed 

between Council and Ngāi Tahu, or are only partially agreed. Other parties 

also have an interest in these matters.  Some of these outstanding issues 

are site specific. 

Wāhi Tapu/Wāhi Taonga silent files 

12. Silent files are included within the Wāhi Tapu/Wāhi Taonga category of 

SoNTCS, and it is understood that there is no disagreement between the 

cultural mapping experts regarding the mapped extents.  However, there 

are outstanding issues between Ngāi Tahu and Council as to how the 

Replacement Plan should recognise and provide for Ngāi Tahu values 

associated with some of the silent file sites, or parts of the silent file sites. 

13. Councils preferred approach is to distinguish between ‘inner circles’ and 

‘outer circles’, with the inner circles (as carried over from the operative 

Banks Peninsula District Plan (BPDP)) having more restrictive rules 

applied to them.  Ngāi Tahu’s position on this issue is that the full extent of 

the silent file areas (these being the outer circles, as set out in the 

Mahaanui Iwi Management Plan) should be included in the Replacement 

Plan, with a consistent set of rules applying.  Differentiating between inner 

and outer circles, and applying differing rules, creates unnecessary 

complexity, and does not give effect to the higher order planning 

documents.  

14. There are also two silent file areas (silent file 1, North Belfast; and silent file 

7, Wairewa) which do not have specific rules under the Council’s revised 

proposal.  Again, this is an area of disagreement between Ngāi Tahu and 

Council.  While it is recognised that these silent file areas were not carried 

over from the BPDP, they are contained in the Mahaanui Iwi Management 

Plan, and other relevant planning documents.  Ngāi Tahu remain of the 

view that these sites should be treated consistently with other silent file and 

wāhi tapu/wāhi taonga areas, rather than simply being included ‘for 

information purposes’. 

15. A site specific issue relates to silent file 1, North Belfast.  Ms Fergusons 

rebuttal evidence for the Council raises a particular concern about the 

current or anticipated level of development within this silent file area, and 
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the implications of this in terms of implementing measures to recognise 

and provide for the areas very significant cultural values.  This has been 

the subject of recent discussions between Council and Ngāi Tahu.  Ngāi 

Tahu understand Councils’ concern in this respect, and likewise it is hoped 

that Council also understands the immense cultural importance of this 

silent file area, notwithstanding the reluctance of ngā rūnanga to divulge 

confidential details.  This is an area where the opportunity for Council and 

Ngāi Tahu to discuss further would be advantageous. 

Kaitorete Spit 

16. This area (site 64) has been confirmed as a wāhi tapu/wāhi taonga by 

agreement by the cultural mapping experts.4  The Council has not 

proposed any rules to give effect to this classification.  Ngāi Tahu propose 

that the site be subject to the same rules which are proposed in respect of 

other wāhi tapu/wāhi taonga sites. 

17. Kaitorete spit includes private land, and as the mapping process focusses 

on the cultural values present, it has not distinguished between private and 

other land.  Mr Bayley is one of a limited number of private landowners on 

Kaitorete Spit, and is opposed to the scheduling of all of Kaitorete Spit as a 

SoNTCS.  Accordingly, the scheduling of, and applicable rules for, 

Kaitorete are outstanding issues. 

Te Waihora/Lake Ellesmere 

18. There have been a number of discussions between Ngāi Tahu and the 

Council about Te Waihora.  The bed of Te Waihora is owned by Ngāi 

Tahu, having been transferred by the Crown as partial redress in 

settlement of the Ngāi Tahu Treaty claim.  Te Waihora is identified as a 

Nga Wai site (site 89).  Te Waihora is subject to a water conservation order 

protecting its “outstanding … significance in accordance with tikanga Māori 

in respect of Ngāi Tahu history, mahinga kai and customary fisheries5”, and 

the District Plan is required to not be inconsistent with that order.6 

19. There is a close linkage between this issue, and the chapter 6 waterbody 

setbacks provisions.  Ongoing discussions are continuing with the Council 

                                                
4
 See rebuttal evidence of Mr Pauling for Council, at paragraph 3.7. 

5
 Cl 3, National Water Conservation (Te Waihora/Lake Ellesmere) Order 1990 

6
 S 75(4) RMA 
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to ensure that the Chapter 9 and Chapter 6 provisions align, and that the 

need to ensure that there is no inconsistency with the water conservation 

order is met. 

Farm Environment Plans 

20. The use of farm environment plans as a method to recognise and provide 

for Ngāi Tahu’s relationship with SoNTCS, and implement the agreed 

objectives and policies, within rural parts of the district has been discussed 

through mediation, and in some of the statements of evidence.7  While 

detailed provisions have not been developed and Ngāi Tahu holds some 

concerns regarding its effectiveness in appropriately managing cultural 

effects, Ngāi Tahu remain open to considering this potential method 

further.  This is an area where further discussion, particularly with 

Federated Farmers, and Mr Bayley, would be helpful.  Ngāi Tahu consider 

that to be effective, such a method would need to sit within a regulatory 

context, not be a purely non-regulatory method.  It is also recognised that 

such an approach could be a mechanism to facilitate greater engagement 

between rural land owners, and ngā rūnanga. 

21. A permitted activity standard for fencing is also being considered further.  

Part of the challenge here is that circumstances do vary, some sites are 

likely to be more sensitive to disturbance than others, and some fencing 

methods create more disturbance than others.  It is recognised that this is 

also an issue for non-rural areas. 

Consultation and Notification 

22. While it is understood to be agreed by Council that Chapter 9.5 should 

address consultation by Council with Ngāi Tahu regarding consent 

applications, and limited notification requirements for consent applications 

within mapped SoNTCS, final agreement on the wording has not been 

reached. 

23. These issues have been traversed previously by counsel for Ngāi Tahu in 

the coastal environment and waterbody setbacks hearings.   

                                                
7
 For example supplementary evidence of Yvonne Legarth dated 22 April, at paragraphs 

109 – 116. 
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24. While this issue remains outstanding, as final wording has not been 

agreed, it is considered that progress is being made. 

25. While consultation and notification are complimentary, it is submitted that 

they are not alternatives.  Early consultation by Council with ngā rūnanga 

regarding applications may occur relatively informally, depending on the 

scale of the application and its effects.  Ngā rūnanga are in the best 

position to advise on the latter.  It is accepted that it if the applicant has 

already consulted, and this is reflected in the application, Council does not 

need to.  Importantly, early consultation will identify applications which ngā 

rūnanga do not need to have further involvement with, enabling the 

provision of written approval, thereby avoiding the need for limited 

notification. 

26. A requirement for limited notification of applications for resource consent 

within SoNTCS is also sought.  An advice note relating to consultation is 

not enforceable in itself, and in any event, parties consulting are not 

required to adopt the views of those they consult with.  Consultation 

enables early identification of issues, and also the identification of 

applications which are not of any concern, and in respect of which written 

affected party approval can be issued.  But notification is the key to 

enabling ngā rūnanga to participate in the resource consent processes, 

thereby enabling informed decisions to me made in relation to activities 

occurring within SoNTCS. 

Strategic Directions Objective freshwater and the coastal environment. 

27. The respective planning witnesses are close, and the Crown and Ngāi 

Tahu witnesses have reached agreement on this proposed Strategic 

Directions Objective.8  Ms Legarth has further considered Council’s 

proposal in rebuttal evidence.  Agreement on final wording has not been 

reached, and accordingly this matter also remains an outstanding issue. 

 

 

 

                                                
8
 Supplementary evidence of Yvonne Legarth, dated 22 April, at para 119. 
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FAIRNESS AND NATURAL JUSTICE 

Statutory Scheme.  

28. It is submitted that the starting point in understanding the import or 

otherwise of this issue is the Canterbury Earthquake (Christchurch 

Replacement District Plan) Order 2014 (“OIC”).  As the Panel appreciates, 

that directs that various provisions of the RMA have been modified in 

respect to the Replacement Plan process, and in particular, that 

Schedule 1 of the RMA does not apply.9   

29. In accordance with Clause 6 of Schedule 1 to the OIC, when a proposal is 

publicly notified any person may make a submission on the proposal, and 

Clause 7 provides the right to make further submissions.  Relevantly, 

similar to the provisions under Schedule 1 of the RMA, there is no 

obligation on a submitter to consult with other potentially affected 

landowners, rather that is provided for through the further submission 

process.  It is noted that further submissions were received in relation to 

Ngāi Tahu’s submission on SoNTCS10. 

30. Clause 1 of Schedule 1 of the OIC and Clauses 3 -3C of Schedule 1 of the 

RMA list the mandatory requirements for consultation during the 

preparation of a proposed plan.  

31. There is no mandatory requirement to consult with the general public in 

preparing a proposed plan (only those parties listed in the respective 

clauses).  However, the Council may do so.   

32. In terms of the public notice provisions, Clause 5(1A)(a) of Schedule 1 of 

the RMA requires that the territorial authority shall send a copy of its public 

notice and any such further information as it thinks fit relating to the 

proposed plan to every ratepayer for the area, where that person in the 

authority’s opinion, is likely to be directly affected by the proposed plan.   

33. Relevantly, the notice requirements under Clause 5 of Schedule 1 of the 

RMA differ in respect of the equivalent clause under the OIC.  Under 

Clause 5 of Schedule 1 of the OIC, public notice must be given in 

accordance with the form set out in Schedule 5 to the OIC.  The form of 
                                                
9
 See Clause 4(1)(b). 

10
 Including from the Crown, Andrew McKay, Ray Wood, Kirsty Inwood and Vodafone, 

2Degrees, Spark, Enable and Chorus, and more recently Mr Bayley. 
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notification specifically refers to the Council’s obligation to publish 

submissions once received, and the ability of persons to then make further 

submissions.   

34. Under the OIC the Council is required to make its notified proposal 

available in every public library in its district and any other place that it 

considers appropriate. However there is no comparable requirement that 

either the proposal, or the public notice of it, be sent to persons likely to be 

directly affected.  

35. The only requirement in the OIC that goes to that extent of consultation 

relates to notification of a designation or heritage order requirement (where 

notice must be given directly to those persons where they are likely to be 

directly affected by it).   

36. In terms of notifying submissions for the further submission process, the 

Council is required to give public notice that submissions are available for 

inspection and publish those submissions on its internet site.11 The OIC 

does not require preparation or publication of a summary of submissions, 

whereas the RMA does.12  

37. The Regulatory Impact Statement prepared to support the OIC specifically 

discusses the role of the further submission process in ensuring persons 

potentially affected by a decision sought in a submission, have the 

opportunity to respond to that submission. The RIS states;13  

“further submissions give affected persons the right to respond to matters 

raised in another party’s submission that may affect their land, or have 

other implications for them.” 

38. The Council has noted in earlier evidence that where a landscape or 

natural character overlay has been proposed, property owners were sent a 

letter as part of consultation.14 The Council thereby went further than 

required under the OIC. While Council was certainly entitled to undertake 

this step, there was no obligation arising from the OIC which required the 

Council to do so. 

                                                
11

 See Clause 7 of Schedule 1 to the OiC 
12

 See Clause 7, Schedule 1 to the RMA 
13

 https://www.mfe.govt.nz/sites/default/files/media/Legislation/RIS/ris-christchurch-district-
plan-review-aug14.pdf  At page 28. 
14

 See para 6.86 of Ms Ferguson’s evidence dated 2.12.2015. 
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39. It is also noted that cl 4(3)(d)(i) of Schedule 3 of the OIC requires that in 

carrying out its functions and exercising its powers, the Hearings Panel 

must establish a procedure for a hearing that “is appropriate and fair in the 

circumstances”15.  Fairness, or procedural natural justice requirements, it is 

respectfully submitted, are to be applied in the circumstances of the 

statutory requirements as set out in the OIC. 

 

Case law analysis  

40. Much of the case law on the principles of consultation relates to situations 

where mandatory consultation is required and there is an allegation it has 

not been fulfilled. That case law has little application here.  

41. The Planning Tribunal in Ngati Kahu v Tauranga District Council16 dealt 

with consultation both pre and post notification of a plan, referring to the 

latter phase as the “judicial phase” of a plan’s development. It noted that 

when the council (which in this case would be the Hearings Panel) enters 

the “judicial phase” of the plan, it must stand back and proceed to hear and 

consider all submissions and further submissions, impartially determining 

them on their merit.  In doing so, it must be not be fettered in its decision 

making responsibility by an understanding reached prior to the change’s 

notification.   

42. Elaborating further on the “judicial phase” of the process the High Court in 

Waikato Tainui v Hamilton City Council17 discussed Ngati Kahu and noted: 

“[55] The “judicial phase” to which the Tribunal refers is the role the Council 

takes as decision maker in receiving and considering submissions on a 

variation or plan change after it has been notified. As Mr Milne submits, 

the distinction between the judicial phase and the consultation phase is 

important. The determination of submissions is a judicial process based on 

the evidence presented in light of a notified proposed plan. It is 

inconsistent with a consultative approach, which requires the consulting 

party to discuss a proposal that has not yet been decided upon…”  

                                                
15

 Emphasis added. 
16

 [1994] NZRMA 481 at page 39 
17

 [2010] NZRMA 285 
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43. The case law dealing with situations after notification of a plan or plan 

change focusses in the main on where procedural deficiencies in the 

submission or the public notice process have occurred, or, where 

submissions have sought an outcome considered to be outside the scope 

of the proposal.  

44. Neither of those instances are alleged here, and Council and its witnesses 

have confirmed no issue as to scope is being raised.18  

45. As one might expect, there is commentary as to the fairness and natural 

justice implications in cases where procedural deficiencies have occurred, 

or where submissions are considered out of scope.  

46. In those situations, the case law often concludes that where such 

deficiencies were found to be material and the evidence showed that 

parties were deprived of their right to participate properly in the judicial 

process, substantive issues of fairness were more likely to be found.   

47. Peterson v Napier City Council19 is an example where the Court found that 

even though there were errors in the public notice of the plan review, no 

sound evidence had been presented that anyone had not been given the 

opportunity to make a submission and the Court declined to make the 

enforcement orders sought.  

48. In one of the leading cases on scope, the Court in Motor Machinists Ltd v 

Palmerston North CC20 noted the limited extent of the notice provisions in 

Schedule 1 of the RMA and that they require a “proactive approach on the 

part of those persons who might be affected by submissions to a plan 

change”. 

49. The Court went on to note that those persons are required to make enquiry 

on their own account once a local authority has given public notice (in that 

instance, of the availability of a summary of decisions requested).   

50. Once the judicial phase of the process has commenced, the role of the 

written submissions and further submissions process is clearly an 

                                                
18

 Evidence of Alan Matheson, Transcript, pg 85, line 45. 18/01/16.  It is also noted that 
Council’s pre hearing meeting memorandum for Chapter 9, dated 21/10/15, addressed out 
of scope submissions on the Chapter 9 proposal, but did not make any suggestion that the 
Ngai Tahu submission was considered out of scope.   
19

 C124/2002 
20

 See [28], [2012] NZEnvC 231 

http://www.westlaw.co.nz/maf/wlnz/app/document?docguid=I6fe470f02d4d11e28e23867aded8749e&&src=doc&hitguid=Iad7045412d3c11e28e23867aded8749e&snippets=true&startChunk=1&endChunk=1&isTocNav=true&tocDs=AUNZ_NZ_LEGCOMM_TOC#anchor_Iad7045412d3c11e28e23867aded8749e
http://www.westlaw.co.nz/maf/wlnz/app/document?docguid=I6fe470f02d4d11e28e23867aded8749e&&src=doc&hitguid=Iad7045412d3c11e28e23867aded8749e&snippets=true&startChunk=1&endChunk=1&isTocNav=true&tocDs=AUNZ_NZ_LEGCOMM_TOC#anchor_Iad7045412d3c11e28e23867aded8749e
http://www.westlaw.co.nz/maf/wlnz/app/document?docguid=I4bd04abde12b11e08eefa443f89988a0&&src=rl&hitguid=Iaaec4f38e02511e08eefa443f89988a0&snippets=true&startChunk=1&endChunk=1&isTocNav=true&tocDs=AUNZ_NZ_LEGCOMM_TOC#anchor_Iaaec4f38e02511e08eefa443f89988a0
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important one, as is the public notice of those submissions. As the Court in 

Butel Park Homeowners Association v Queenstown Lakes District 

Council21 noted, the fundamental role of the written submission is to inform 

other parties of the submitters concerns.  

51. In this instance, the OIC does not require a summary of submissions be 

published, so arguably, the written submission and further submission is 

even more important under the OIC and therefore so is the need for a 

proactive approach on the part of those persons who might be affected by 

submissions.  

52. The concerns raised by Federated Farmers, and Mr Bayley regarding a 

lack of consultation with potentially affected landowners are not dissimilar 

to the issues considered by the Court of Appeal, albeit in a somewhat 

different statutory context in CREEDNZ Inc v Governor General [1981] 1 

NZLR 172. 

53. At issue there was the extent to which affected landowners were entitled to 

be consulted, or heard, before a decision was made under the National 

Development Order (No 2) 1981, applying the National Development Act 

1979 to a proposed aluminium smelter at Aramoana. 

54. As Justice Cooke observed22; 

But it has to be remembered that a streamlining of procedures is the very 

purpose of the National Development Act.  It is only to be expected that 

some rights will be done away with in the process. 

55. In the present instance, the ‘rights done away with’ are the preparation and 

publishing of a summary of submissions.  However, like the National 

Development Act 1979, the OIC puts in place a streamlined planning 

procedure.  The legislative intent and purpose is to streamline and expedite 

the preparation of a replacement district plan for Christchurch District 

following the unprecedented 2010 and 2011 earthquakes.   

56. The Judgment of Justice Richardson sets out the applicable statutory 

interpretation and administrative law principles23; 

                                                
21

 (2007) 13 ELRNZ 104 at [14]. See also Rowe v Transit New Zealand  W068/05 at [5] 
22

 CREEDNZ, at pg 177. 
23

 CREEDNZ, at pg 187. 

http://www.westlaw.co.nz/maf/wlnz/app/document?docguid=I002da8e69f4f11e0a619d462427863b2&&src=rl&hitguid=Ifb292cc09f4e11e0a619d462427863b2&snippets=true&startChunk=1&endChunk=1&isTocNav=true&tocDs=AUNZ_CASE_TOC#anchor_Ifb292cc09f4e11e0a619d462427863b2
http://www.westlaw.co.nz/maf/wlnz/app/document?docguid=I002da8e69f4f11e0a619d462427863b2&&src=rl&hitguid=Ifb292cc09f4e11e0a619d462427863b2&snippets=true&startChunk=1&endChunk=1&isTocNav=true&tocDs=AUNZ_CASE_TOC#anchor_Ifb292cc09f4e11e0a619d462427863b2
http://www.westlaw.co.nz/maf/wlnz/app/document?docguid=I002da8f49f4f11e0a619d462427863b2&&src=doc&snippets=true&startChunk=1&endChunk=1&isTocNav=true&tocDs=AUNZ_CASE_TOC#anchor_Ifb292cd39f4e11e0a619d462427863b2
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… an opportunity to be heard before a decision potentially adverse to the 

person concerned is made will not be implied as a matter of course.  It is 

necessary to consider the statutory scheme having regard to the interests 

affected.  The nature of the balancing process is reflected in the frequently 

cited statement of Lord Reid in Wiseman v Borneman:
24

 

“For a long time the courts have, without objection from 

Parliament, supplemented procedure laid down in legislation 

where they have found that to be necessary for this purpose.  But 

before this unusual kind of power is exercised it must be clear that 

the statutory procedure is insufficient to achieve justice and that to 

require additional steps would not frustrate the apparent purpose 

of the legislation” (ibid , 308; 277). 

In Pearlberg v Varty [1972] 1 WLR 534, 545; [1972] 2 All ER 6, 15 

Viscount Dilhorne, having cited what Lord Reid said in Wiseman v 

Borneman, went on to say: 

“I would only emphasise that one should not start by assuming 

that what Parliament has done in the lengthy process of legislation 

is unfair.  One should rather assume that what was done is fair 

until the contrary is shown.” 

To the same effect is the statement of Lord Hailsham of St Marylebone in 

Pearlberg v Varty that: 

“It is true, of course, that the courts will lean heavily against any 

construction of a statute which would be manifestly unfair.  But 

they have no power to amend or supplement the language of a 

statute merely because on one view of the matter a subject feels 

himself entitled to a larger degree of say in the making of a 

decision than the statute accords him.  Still less is it the 

functioning of the courts to form first a judgment on the fairness of 

an Act of Parliament and then to amend or supplement it with new 

provisions so as to conform to that judgment” (ibid, 540; 11). 

Discussion 

57. In the present circumstances it is respectfully submitted that the OIC is 

clear and unambiguous.  There is no obligation contained within it for the 

Council, or Ngāi Tahu, to consult with potentially affected landowners, 

                                                
24

 Wiseman v Borneman [1971] AC 297; [1969] 3 All ER 275. 
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either before notification of a proposal, or following the making of a 

submission.25  This is not to say that Ngāi Tahu does not appreciate the 

relationships that they have with landowners in the District, or that Ngāi 

Tahu discount the benefit of early discussions with those affected. 

However, Ngāi Tahu, like all persons and organisations participating in the 

Replacement Plan process, have been required to follow the process set 

out in the OIC, and comply with its stringent timeframes.  

58. The OIC process requires affected persons to make a submission if they 

wish to be heard, and wish to engage in the Replacement District Plan 

process.  The further submission process was specifically retained under 

the OIC to provide affected persons the opportunity to express their views 

regarding decisions sought in submissions that might affect them.  The OIC 

is streamlining legislation.  To read into the OIC a requirement for Ngāi 

Tahu, or the Council to consult with potentially affected landowners who 

have not exercised their right to make a further submission, would be 

contrary to the process, and purpose, of the OIC. 

59. For completeness, Ngāi Tahu wish to record that they have, either through 

formal mediation or in direct discussions, endeavoured to engage with all 

persons (or their representatives) who made a further submission on the 

Ngai Tahu submission regarding proposed SoNTCS.  Furthermore, Ngāi 

Tahu have not opposed any late submissions being accepted by the 

Hearings Panel.  In respect of Federated Farmers, that engagement has 

included attendance at two formal mediations.  In respect of Mr Bayley, 

who did not have the opportunity to attend mediation due to the lateness of 

his further submission, Ngāi Tahu extended an offer, and met with Mr 

Bayley to discuss his concerns, on 3 May 2016. 

60. There is an important distinction which it is submitted can be appropriately 

drawn with the situation applying to the proposed scheduling of significant 

ecological sites in the Replacement District plan under Topic 9.1.  With 

regards to proposed Sites of Ecological Significance (SES’s), the Panel 

has expressed a concern that policy commitments by Council to engage 

with landowners about draft SES were not complied with before SES were 

                                                
25

 For completeness, it is noted that he OIC does include a broad power for the Panel to 
direct persons to mediate, with their consent.  No such direction have been issued with 
regards to Topic 9.5, but as discussed at paragraph 59, two mediations on this Topic have 
been held, and both were attended by Ngāi Tahu.   
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included in the notified proposal.26  These policy commitments are set out 

in the “Christchurch City Council Biodiversity Strategy 2008 – 2035”, and 

the Regional Council document  “A Biodiversity Strategy for the Canterbury 

Region”, which was shown to be adopted by the District Council, and 

several other parties to topic 9.1.27 

61. Accordingly, the approach to scheduling SES, contradicted Council’s own 

policies, and the commitments made to landowners by Council in those 

policies.  There is no such policy context in the case of SoNTCS, however. 

62. Furthermore, the RMA policy guidance which is in place, is directional, and 

emphasises the importance of engagement with iwi in identifying sites of 

cultural significance, and recognising and providing for cultural values in 

relation to those sites.28  For this reason, it is respectfully submitted that the 

inclusion of SoNTCS in the Replacement Plan is also distinguishable from, 

and not comparable to the situation that pertained to the Hearings Panel’s 

consideration of the proposed extension of a neighbourhood character 

zone arising from a submission.29 

 

SCOPE ISSUES ARISING FROM REFINED MAPPING 

Refined map areas 

63. The evidence of the cultural mapping experts notes that in refining maps of 

SoNTCS, some sites have had boundary adjustments made which have 

had the effect of including areas within the refined sites, where those areas 

were not included in the maps which accompanied the Ngāi Tahu 

submission.  In some cases, this arises because the site has gotten larger.  

In other cases, the site may have remained relatively the same size, or 

even decreased in size, but the boundary may nevertheless have shifted 

so as to encompass an additional area of land. 

64. As a starting principle, Ngāi Tahu are anxious to confirm that the map 

refinement process is not intended as a vehicle for enlarging the scope of 

                                                
26

 Minute concerning matters for mediation as to Topic 9.1 on indigenous biodiversity and 
ecosystems, dated 26 January 2016, at [9]. 
27

 Minute concerning matters for mediation as to Topic 9.1 on indigenous biodiversity and 
ecosystems, dated 26 January 2016, at [9]. 
28

 See supplementary evidence of Yvonne Legarth, 22 April 2016, paragraphs 19 – 34. 
29

 As discussed in Decision 17 Residential (Part) at paragraphs 239 – 243. 
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the original Ngāi Tahu submission, and the geographical extent of SoNTCS 

identified in that submission.  Indeed, generally the refinement process has 

reduced the extent of mapped areas. 

65. However, there are instances where the refined boundaries of a site may 

take in an additional or new area, and this is not considered to give rise to 

scope issues.  In particular, where the additional area is wholly land owned 

or administered by the Crown, Council, or Ngāi Tahu, and those 

landowners/administrators are aware of and do not object to the proposed 

SoNTCS overlay being applied, then it is submitted that there can be no 

objection based on scope or fairness. 

66. One additional area for inclusion as a wāhi tapu/wāhi taonga SoNTCS was 

identified in the map refinement process.  This relates to a spring at 

Rapaki.  It is submitted that no issue as to scope arises as it is understood 

that this site was identified and sought for inclusion in the Heritage New 

Zealand submission.   

Ngā Tutohu Whenua 

67. Through the map refinement process, Mr Pauling for the Council proposed 

a fourth category of SoNTCS, Ngā Tutohu Whenua.  These sites were 

large catchment based areas, centred on some of the larger elliptical Ngā 

Tūranga Tupuna sites. The Ngā Tutohu Whenua sites as mapped included 

large areas which were not included in the Ngāi Tahu submission maps of 

SoNTCS. 

68. Ngāi Tahu have made it clear that for a number of reasons, including in 

relation to scope and fairness issues, they are not seeking, and did not 

propose, the Ngā Tutohu Whenua sites. 

 

CONCLUSION 

69. Notwithstanding a number of remaining differences at the plan drafting 

level, the map refinement process has produced a very high level of 

agreement between the cultural mapping experts as to the schedule of 

sites proposed for inclusion in the Replacement Plan. 
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70. Issues of fairness, and application of natural justice must be considered in 

the context of the process set out in the OIC.  The OIC is ‘streamlining’ 

legislation, and its purpose is to expedite the production of a Replacement 

District Plan for Christchurch District.  It requires a fair process in the 

circumstances.  But it also requires a Replacement District Plan which 

gives effect to the higher order planning documents and their provisions 

which require the recognition, and provision, for Ngāi Tahu’s relationship 

with SoNTCS in the District.30 

71. It is respectfully submitted that to read into the OIC process a requirement 

that consultation must occur with potentially affected landowners, before 

SoNTCS overlays can be included within the Replacement Plan, would 

frustrate the purpose of the OIC, and would be contrary to the intent of the 

legislature in establishing a specific, streamlined process for Christchurch 

District. 

72. If the Panel were to conclude that for reasons of scope or fairness, the 

relief sought by Ngāi Tahu should not be granted, then Ngāi Tahu requests 

that a direction be issued under cl 13(4) of the OIC, directing notification of 

a new proposal that reflects the refined mapping work undertaken through 

the joint Ngāi Tahu/Council map refinement work programme.  For the 

avoidance of doubt, it is emphasised that such re-notification is not 

considered necessary by Ngāi Tahu. However, if the Panel were minded to 

accept the concern regarding fairness which has been raised by some 

submitters, then it is submitted that any such re-notification, if required, 

would need to be undertaken urgently, so as to enable the Replacement 

Plan to thereby include an appropriate schedule of SoNTCS, and comply 

with the requirements of s 75(3) of the RMA. 

73. Ngāi Tahu continue to work with Council, and other submitters, on further 

developing the revised provisions for this Topic.  The time allowed by the 

Panel for doing so has been appreciated, and while not all issues are 

resolved, progress continues to be made. 

74. It is submitted that in terms of producing a revised proposal following this 

hearing, Ngāi Tahu can and should continue to work with Council, and 

other parties, and to the extent possible the revised proposal should be 

filed jointly, with the ability of Ngāi Tahu, Council, or other parties to specify 

                                                
30

 Section 75(3) RMA. 
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alternative provisions where agreements can not be reached.  Closings 

can then follow sequentially in the normal manner.  Of course, the Panel’s 

guidance on any issues, and in particular the outstanding issues, will be 

most appreciated by the Parties. 

 

 

 

_____________________________ 

D van Mierlo / JMG Leckie 
Counsel for Te Rūnanga o Ngāi Tahu and ngā rūnanga 


