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MAY IT PLEASE THE HEARINGS PANEL: 

Introduction and summary of submissions 

1. In Decision 6 (the "Decision"), the Panel held that a certification regime 

should not be adopted in Cliff Collapse Management Areas ("CCMAs"), as 

it did not have a sound basis for doing so on the expert evidence it had 

considered.1   

2. Experts have analysed this specific issue further and now agree that a 

certification regime is appropriate, in broad terms. 

3. The Crown has no concerns with the provision of a certification regime for 

CCMA2 areas, in respect of cliffs that are up to 20 metres high, as is now 

understood to be proposed by the Christchurch City Council ("Council"), 

because: 

(a) in legal terms, the certification regime would not entail an unlawful 

delegation of the Council's decision-making powers, and would be 

sufficiently certain to be valid; 

(b) such a regime conforms generally with the risk management-based 

approach for managing slope instability hazards approved by the 

Panel, and provides for site-specific ground-truthing to respond, in 

appropriate circumstances, to the uncertainties inherent in the risk 

estimates that form the basis of the CCMA2 zoning; and 

(c) enabling certification in these circumstances would also further the 

sustainable management purpose of the Resource Management Act 

1991 ("RMA") and accord with the Statement of Expectations ("SOE") 

and relevant higher order planning instruments. 

4. These points are addressed briefly in turn below. 

The proposed regime accords with legal principles regarding certification 

5. The Decision discusses relevant requirements for a certification regime to 

be legally valid, including that a rule must not unlawfully delegate the 

Council's decision-making powers and must not be void for uncertainty.2 

6. The Decision provides for a certification regime in respect of the two 

Rockfall Management Areas.  That regime allows for a full or partial release 

from development restrictions in those areas "where the case for doing so 

                                                
1
 Independent Hearings Panel, Decision 6 – Natural Hazards (Part) (and Relevant Definitions and Associated 

Planning Maps), dated 17 July 2015; at [288]. 
2
 At [277] to [281].  See for example Re Canterbury Cricket Association Inc [2013] NZEnvC 184, Royal Forest and 

Bird Protection Society Inc v Gisborne District Council W2612009, and Turner v Allison [1971] NZLR 833 (CA). 
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has been made out by a properly defined process of site-specific 

assessment".3 

7. The certification regime developed for the Rockfall Management Areas 

meets the relevant legal requirements because, while involving an element 

of subjective judgement on the part of the certifier, that person does not 

make a substantive decision on whether an activity can proceed.  Rather, 

the certifier merely confirms the state of the land on which the activities 

would take place.   

8. Moreover, the regime is designed to narrow the scope for subjective input 

to an appropriate level.  The required Annual Individual Fatality Risk 

("AIFR") calculation must be carried out by a Chartered Professional 

Engineer, applying a specified methodology, and the AIFR calculation and 

report must be peer reviewed by an independent, appropriately qualified 

expert.4 

9. While the Panel held, on the evidence available to it at the time, that a 

certification regime should not apply to the CCMAs, Dr Wright and Dr 

Yetton for the Council, and Mr Justice for KI Commercial Limited, now 

share a common view – as technical experts in the fields of geotechnical 

engineering and geology – that a certification regime is workable. 

10. Dr Wright and Dr Yetton are understood to consider such a regime to be 

appropriate for CCMA2 areas in respect of cliffs that are up to 20 metres 

high.  Dr Saunders (for the Crown) concurs, in her capacity as an expert 

hazards planner, and has put forward amended drafting to extend the 

certification regime accordingly.5 

11. The proposed certification regime for CCMA2 areas would retain the 

features of certification in respect of rockfall that help satisfy the relevant 

case law requirements for legal validity.  That is, certification would be 

undertaken by a Chartered Professional Engineer, based on a specified 

methodology, and subject to an independent peer review by an 

appropriately qualified expert. 

12. It is less clear whether a valid certification regime can appropriately be 

provided for in CCMA1 areas, and in respect of cliffs greater than 20 metres 

in height within CCMA2 areas.  Dr Wright's evidence for the Council is 

understood to be that assessing the likelihood and consequences of a 

                                                
3
 At [250(b)]. 

4
 At [281]. 

5
 Appendix 1 to the supplementary rebuttal evidence of Dr Saunders. 
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collapse of a cliff higher than 20 metres is difficult and relies more heavily 

on subjective judgement.   

13. For CCMA1 areas, for example, Dr Wright's view is that: 

"the manner in which [the relevant cliffs] collapsed, identifying the 

volume of material, and the uncertainties around how far the debris 

(including fly rock) will go leads me to conclude there is too much 

uncertainty for a more "definitive" site specific study to resolve".6 

14. For that reason, the Crown has concerns about the appropriateness and 

robustness of a certification regime within CCMA1 areas or for cliffs higher 

than 20 metres in CCMA2 areas. 

The proposed certification regime accords with the scheme of Chapter 6 

15. In its Decision, the Panel noted the view and recommendation in the Slope 

Instability Experts' Joint Statement that "the area-wide mapping and 

modelling is not always sufficient to determine risk on a site-specific basis.  

The opportunity to undertake individual site assessment must be provided 

for in the plan."7 

16. As noted above, the Decision provides for such an opportunity, "in fairness 

to landowners",8 in respect of the two Rockfall Management Areas.  The 

Decision contains (with respect) a fulsome analysis and robust justification 

as to why a certification regime should be applied to the Rockfall 

Management Areas.9 

17. In light of the evidence now given by Dr Wright, Dr Yetton, and Mr Justice, 

supported by Dr Saunders, the Panel's rationale for approving a certification 

regime in respect of Rockfall Management Areas seems equally applicable 

to extending the regime to CCMA2 areas, for cliffs up to 20 metres in 

height. 

The proposed regime accords with the RMA and planning instruments 

18. The Panel's rationale for its findings, including its amendments to the 

notified version of the Natural Hazards Proposal, is detailed in the Decision.  

Paragraph 491 summarises the Panel's determination that: 

(a) the Decision accords with Part 2 of the RMA; 

(b) the Decision: 

                                                
6
 Supplementary evidence of Dr Wright dated 22 December 2015, at paragraph 6.1. 

7
 At [240]. 

8
 At [249]. 

9
 At [307], based on the analysis in paragraphs [235] to [306]. 
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(i) assists the Council in carrying out its statutory functions for the 

purposes of giving effect to the RMA; 

(ii) gives effect to the National Policy Statement on Electricity 

Transmission, the New Zealand Coastal Policy Statement, and 

the Canterbury Regional Policy Statement ("CRPS"); and 

(iii) aligns with other RMA policy and planning instruments, the land 

use recovery plans, and the Canterbury Earthquake 

(Christchurch Replacement District Plan) Order 2014 (including 

the SOE); 

(c) the objectives set by the Panel are the most appropriate for the 

district, achieve the purpose of the RMA, and accord with the SOE; 

and 

(d) the provisions appended to the Decision are the most appropriate for 

implementing the objectives. 

19. Paragraph 307 summarises specific findings in relation to slope instability 

matters, including the certification regime applied to the Rockfall 

Management Areas.  The Panel found that such measures: 

(a) would enhance the opportunity for property owners to develop their 

land, in a manner that continues to give effect to the CRPS, and 

would not jeopardise the health and safety and wellbeing of people 

and communities; and 

(b) would better enable opportunities for economic and employment 

growth by moderating regulatory intervention. 

20. In light of the evidence now given by Dr Wright, Dr Yetton, Mr Justice, and 

Dr Saunders, it appears that extending the certification regime as proposed 

by the Council would serve to strengthen the Panel's conclusions. 

21. In particular, Dr Saunders' evidence is that extending certification would: 

(a) further reduce reliance on consenting processes and provide 

additional clarity, as mandated by the SOE;10 

(b) continue to provide an appropriate level of protection of people from 

risks in high hazard areas, in accordance with the Land Use Recovery 

Plan – Te Mahere Whakahaumanu Tāone;11 

                                                
10

 Rebuttal evidence of Dr Saunders, 13 January 2016, at paras 5.3 and 5.4. 
11

 At paras 5.5 to 5.7. 
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(c) not offend against the precautionary approach to managing natural 

hazards required by Policy 11.3.5 of the CRPS;12 and 

(d) further promote the sustainable management purpose of the RMA as 

it relates to the CCMAs.13 

Conclusion 

22. For these reasons, the Crown has no objection to the certification regime 

being extended to CCMA2 areas in respect of cliffs that are up to 20 metres 

high, by amending Policy 5.2.4.2 and Rule 5.5.1.2 as set out in Appendix 1 

to the rebuttal evidence of Dr Saunders. 

 

Date:  13 January 2016 

…………………………………………………. 

David Randal 
Counsel for the Crown 

                                                
12

 At paras 5.8 and 5.9. 
13

 At para 5.10. 


