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Introduction 

1. Michael Wyndham Bayley (No. 5091) filed a further submission 

dated 22 April 2016 on proposed Chapter 9 (Topic 9.5 - Sites of 

Ngāi Tahu Cultural Significance (SONTCS)) of the Christchurch 

Replacement District Plan (RDP).  

2. Mr Bayley gave evidence at the resumed hearing on this topic (9-10 

May 2016). 

3. Mr Bayley also attended the facilitated drafting session (FDS) on 25 

May 2016 that followed the hearing1.  The FDS was arranged2 to 

advance a proposed solution3 to some of the Independent Hearing 

Panel’s (Panel) concerns4 about the impacts on landowners of the 

approach taken to address Topic 9.5 and the submission by Te 

Rūnanga o Ngāi Tahu (3722).   

4. Following the FDS the Christchurch City Council (Council) has 

revised not only the relevant parts of Chapter 95 but also inserted 

cross-references to Chapter 9.5 and the treatment of SONTCS at 

relevant places within other chapters of the RDP.  The Council 

provided copies of the revised chapters including (relevantly from Mr 

Bayley’s perspective) chapters 9.5, 8 (Subdivision and Earthworks) 

and 17 (Rural) (latest CCC version), and a revised section 32 

report, to the parties on 3 June 2016. 

5. Mr Bayley records that he has no issue regarding there being scope 

to make these proposed changes6.  And, although the Panel’s 

question regarding whether the extent of the changes originally 

proposed for SONTCS and their relevance to the recovery goals of 

                                                

1
 Facilitated by Independent Hearing Panel Commissioner Daysh. 

2
 In accordance with the Panel’s minute dated 13 May 2016. 

3
 Outlined in a Memorandum from the Parties dated 11 May 2016.  Mr Bayley was consulted 

about the memorandum but was not a signatory. 

4
 Summarised at paragraph 2, Parties’ Memorandum 11 May 2016. 

5
 Now referred to as Chapter 9.5 to accord with the topic number. 

6
 We hesitate to use the phrase “rearranging the deck chairs” in relation to the substantive 

effect of the rules, which are a clear improvement. The changes appear consequential to the 
proposed approach rather than occasioning further controls. 
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the RDP process remain pertinent, the use of the RDP process to 

provide for the protection of SONTCS is considered appropriate. 

Result 

6. Having reviewed the documents received on 3 June 2016, it appears 

that the result of the changes in the latest version on Kaitorete Spit 

can be summarised as follows: 

6.1. As proposed, the requirement to assess impacts on SONTCS 

is often triggered, under the latest revisions, by the need to 

obtain a resource consent under rules in other relevant 

chapters of the RDP; 

6.2. However, buildings, subdivision and earthworks receive 

particular attention:   

6.2.1. buildings on Wāhi Tapu/Wāhi Taonga sites are the 

only activity still specifically included in Chapter 9.5 

(9.5.3.2.2); and 

6.2.2. rules 8.3.2.3 RD12 (subdivision) and 8.8.3 RD6 

(earthworks) are also specifically referenced under 

rule 9.5.3.2.2; 

6.3. There is an “opt-in” rule (9.5.3.3.1) that provides for a 

landowner at Kaitorete to agree to sites (or parts thereof) 

being subject to the above rules; 

6.4. There is a linkage between the earthworks rules and activity 

on Kaitorete Spit created by its prospective status as a Site 

of Ecological Significance (SES).  While not automatically 

captured by 8.8.3 RD6, since Kaitorete Spit is not included in 

Schedule 9.5.5.1, under the permitted earthworks rules any 

earthworks exceeding the volumes in Table 1 require 

consent.  Table 1 advises that the permitted earthworks 

volume in an SES is “NIL”; 
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6.5. The position above is affected by the exemptions (8.8.5) but 

these are generally limited for sites in Schedule 9.5.5.2 

(including Kaitorete Spit) to applying:  

“where earthworks disturb land which has been previously 

disturbed for construction or cultivation, or do not disturb the 

soil below 0.6m measured from ground level” 

6.6. However, the above limitation does not include exemption 

8.8.5.1 for post holes (and holes for tree planting), which 

resolves Mr Bayley’s concerns regarding the depth of 

excavation required for fence strainers and posts. 

Concerns 

7. As a consequence of the above assessment, and assuming that the 

effect of, in particular, the earthworks rules is as identified, most of 

Mr Bayley’s concerns about the potential impact of chapter 9.5 (as 

notified) have been ameliorated.  However, some basic concerns 

remain:  

7.1. The insistence of including all of Kaitorete Spit as a Wāhi 

Tapu/Wāhi Taonga site, rather than utilising current 

knowledge to specify particular known Wāhi Tapu/Wāhi 

Taonga sites within the Spit (in combination with the new 

“opt-in” rules to include previously unrecorded sites); 

7.2. The absence of any “opt-out” equivalent to the “opt-in” rule 

now provided for in respect of Kaitorete Spit; and 

7.3. Mr Bayley retains a practical scepticism regarding the ability 

to install an otherwise permitted offal pit without requiring 

resource consent. 

8. Mr Bayley’s position on these matters is discussed below. 
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Discussion 

The whole Spit as a Wāhi Tapu/Wāhi Taonga site 

9. Mr Bayley acknowledges that with the changes in the latest revision 

to the rules in respect of SONTCS have meant that his greatest fears 

have been reduced. 

10. However, when added to the other layers of control that the RDP 

places on the farming activities on Kaitorete Spit, the designation of 

the whole Spit as Wāhi Tapu/Wāhi Taonga still seems excessive. 

11. That is not to doubt the importance of Kaitorete Spit to Ngāi Tahu.  

As Mr Bayley advised in his evidence7, the Bayley Family has always 

respected and avoided the cultural and archaeological sites it knows 

of.  Mr Bayley also indicated8 a degree of frustration that, having not 

been approached about cultural values by any Ngāi Tahu 

representatives in his 70 years on the farm, those values are now 

said to be such that all the farm has to be included as a Wāhi 

Tapu/Wāhi Taonga site.   

12. While such a designation for Urupā and the like is supported, 

absolutely, in Mr Bayley’s view designating Kaitorete Spit, which is 

acknowledged as a veritable highway to Mahinga Kai and other 

important sites, in the same way goes too far.   

13. Relief:  Mr Bayley’s preference remains that the known specific 

Wāhi Tapu/Wāhi Taonga sites on Kaitorete Spit be identified as 

such, with any further sites that may be identified being 

progressively added to Schedule 9.5.5.1 under the “opt-in” 

provision. 

Opt-out? 

14. Counsel for the Council explains9 in the memorandum that 

accompanied the latest CCC revision that the reason for not 

                                                

7
 Paragraphs 6-7, Evidence of Michael Wyndham Bayley in support of further submission, 

dated 22 April 2016. 

8
 Paragraph 10, Ibid. 

9
 Paragraph 10, Memorandum on behalf of the Council, dated 3 June 2016
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including any “opt-out” provision was based on their having been no 

challenge to the “inner circle” Wāhi Tapu/Wāhi Taonga sites and that 

the reversion to a regulatory approach similar to that in the 

operative Banks Peninsula District Plan (BPDP) provides a certain 

and fair process for all parties. 

15. Mr Bayley observes that the “opt-in” rule relates only to “within 

Mahaanui Iwi Management Plan silent files and Kaitorete Spit”.  It is 

our understanding that these areas were not included in the BPDP, 

which is part of the reason for a different approach to these sites. 

16. On the basis that the “opt-in” rule is targeted, there seems no 

reason why a targeted “opt-out” rule could not also be applied in a 

similar fashion, at least in respect of Kaitorete Spit. Two specific 

reasons in support can be identified: 

16.1. The total coverage of Kaitorete Spit must mean that there 

will be some areas of lesser interest to the local Rūnanga, if 

these can be identified and agreed, why should there remain 

a potential further burden applied when seeking a resource 

consent that would otherwise trigger the assessment matters 

under 9.5.4.1 (in particular further archaeological and 

cultural impact assessments); and 

16.2. Providing such a mechanism would incentivise the use of the 

“opt-in” provision, which otherwise relies solely on the 

goodwill of the landowner.  Mr Bayley notes that this is not to 

suggest that such goodwill does not exist. 

17. Relief:  That, at least in respect of Kaitorete Spit, an “opt-out” 

provision be added to chapter 9.5 that enables certification of an 

agreement between the Council, Ngāi Tahu (or the relevant 

Rūnanga), Heritage NZ Pouhere Taonga (where the agreement could 

affect listed sites) and a landowner at Kaitorete Spit, that specific 

areas can be excluded from the identified Kaitorete Spit site (ID64).  

Just as the “opt-in” provision is voluntary for landowners, there 

would be no requirement for Ngāi Tahu (or others) to participate in 

such agreements but the ability to promote such agreements would 

incentivise landowners to make better use of the “opt-in” provision.  

Some possible wording is attached as Appendix A. 
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Offal pits 

18. The imposition of the 0.6m limit for earthworks remains of concern 

for Mr Bayley regarding to the ability to install small, otherwise 

permitted, offal pits.   

19. As Mr Bayley confirmed in evidence10, the practical concerns with 

this limit are that such offal pits are minor earthworks but the cost 

of requiring consent may be prohibitive.  Also, the underlying 

concern is that the figure is arbitrary with any archaeological or 

cultural artefacts most likely found within 0.6m of the surface. 

20. Relief:  Mr Bayley seeks that offal pits of a specific maximum 

dimension: say 2m x 2m x 1.5m, be included as a specific exception 

to the earthworks rules (at 8.8.5). 

Concluding remarks 

21. If somewhat belated, Mr Bayley has appreciated the ability to be 

involved in and to contribute to the revision of chapter 9.5.  The 

outcomes of that process are considered a real improvement. 

22. However, the additional matters that Mr Bayley continues to seek 

are considered reasonable and proportionate.  They would enable 

additional protection for SONTCS, while acknowledging that 

landowners like the Bayleys have been responsible custodians of 

known cultural sites, artefacts and values at Kaitorete Spit.  

 

Dated:  10 June 2016 

 

Signed:   

A J Schulte 

Counsel for Michael Bayley (5091) 

 

 

  

                                                

10
 Transcript, Topic 9.5, 9 May 2016, Page 2111, lines 12-28. 
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Appendix A:2 

Possible wording for an opt-out rule: 

b. Within Kaitorete Spit (ID64), as identified in Schedule 9.5.5.1, the 

matters of discretion 9.5.4.1 need not be reconsidered on applications 

for resource consent at locations within the site where: 

i. The agreement of the Council, the relevant Rūnanga, and 

Heritage New Zealand Pouhere Taonga (where the location 

affects or adjoins a listed site) has been obtained by the 

landowner; 

ii. A plan delineating the location covered by the agreement is 

provided; and 

iii. A Certificate acknowledging the agreement is issued by the 

Council.  Certificates are valid for a period of 5 years from the 

date of issue, unless a party to the agreement provides written 

notice that it is cancelled to the Council and all other parties. 

 

Advice notes: … 


