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INTRODUCTION  

1 These legal submissions are filed on behalf of KI Commercial Limited 

(submitter 789), which was a submitter on the natural hazards chapter 

(Stage 1) of the Proposed Christchurch Replacement District Plan (the 

Proposed Plan). 

2 Following the decision of the High Court1 and the directions of the Hearings 

Panel dated 1 December 2015, the key issue that these submissions relate 

to is whether it is appropriate to provide a certification regime for Cliff 

Collapse Management Areas (CCMAs) within the Proposed Plan.  

3 The submitter has filed evidence from geotechnical engineer Mr Richard 

Justice in relation to this issue. The Council has considered and responded 

to this evidence through the evidence of Dr Ian Wright and Mr Mark Yetton. 

The key outcome of the evidence exchange is that all experts are agreed 

that it is technical feasible and appropriate to include a certificate regime for 

CCMAs in a similar manner to that which was introduced for Rock Fall 

Management Areas.  

4 These submissions provide an overview of the legal requirements for 

certification with reference to the findings of the Panel in its existing decision 

on the Natural Hazards chapter. I will then provide a summary of the 

approach that has been agreed between the experts, discuss any points of 

difference that remain, and address why, in my submission, the inclusion of a 

certification regime for CCMAs is the most appropriate outcome.  

LEGAL REQUIREMENTS FOR CERTIFICATION 

5 The legal requirements for certification were discussed in detail in the 

hearing of the Natural Hazards chapter that took place in early 2015. In 

particular, submissions and memoranda were filed on this issue by the 

Council, the Crown and other submitters, with the issue of certification 

subsequently addressed in the Panel’s decision dated 17 July 2015. 

                                                

1 K I Commercial Limited v Christchurch City Council [2015] NZHC 3000 CIV-2015-409-000517 
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6 The submissions of both the Council and the Crown identified two essential 

parameters for a legally valid rule, namely2: 

(a) There is no unlawful delegation of the Council’s decision making 

power; and 

(b) The rule is sufficiently certain so as to avoid invalidity.  

7 These inter-related parameters were referred to and applied in the Panel’s 

decision, which notes that the rule itself must specify clear guidelines or 

principles for how certification is to be determined3. The Panel’s decision 

goes on to state that it is not necessarily fatal that the process of certification 

calls for judgment to be exercised. What is important is the nature of the 

judgment called for and that the making of substantive decisions is not 

delegated.4   

8 I agree with the above approach and the legal principles that have been 

applied to this point on the requirements for a valid certification rule. In my 

submission those same principles apply to consideration of a certification 

regime for CCMAs.   

APPLICABILITY OF CERTIFICATION TO CCMAS 

9 In accordance the above principles, the Panel developed a proposed 

certification regime for Rock Fall Management Areas and sought comment 

from the parties by way of its Minute dated 18 June 2015.  Some refinements 

were made to the proposed provisions after receipt of comment from the 

parties. However, all parties agreed that the proposed certification regime 

was legally valid and an appropriate response to the issue.  

10 The Panel’s decision to include a certificate regime for Rock Fall 

Management Areas acknowledges that the proposed certification process 

inherently involves judgment and associated uncertainty. However, the Panel 

was satisfied that the following aspects of the process narrow the scope for 

subjectivity and/or bias in the exercise of that judgment5: 

                                                

2 Opening submissions for the Council at para 11.8 (dated 2 March 2015); Opening submissions for the Crown 
at para 76 (dated 4 March 2015); Closing submissions for the Crown at para 7 (dated 17 March 2015). 
3 Decision of Hearings Panel dated 17 July 2015 at para 277 
4 Ibid at para 278 
5 Decision of Hearings Panel dated 17 July 2015 at para 280 
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(a) An application for certification would need to include a report of either 

a Chartered Professional Engineer with experience in geotechnical 

engineering or a Professional Engineering Geologist (IPENZ 

registered) providing an AIFR calculation; 

(b) The calculation would have to be according to the specified 

methodology, being that set out in the relevant GNS report; and 

(c) The report would be subject to Council-commissioned peer review, 

by an independent expert with equivalent professional qualifications  

and that peer review would need to concur with the calculation 

method and the calculated AIFR for the identified land in order that 

certification be given. 

11 Based on the incorporation of the above measures, the Panel was satisfied 

that the certification regime proposed for Rock Fall Management Areas 

satisfies relevant case law requirements for legal validity6.  

12 The evidence of Mr Justice on behalf of the submitter provides a summary of 

the process that was followed to identify CCMAs in the Proposed Plan. He 

then outlines the key components of the certification for Rock Fall 

Management Areas, as summarised above.  

13 In Mr Justice’s expert opinion, there is no reason from a technical 

perspective why a similar approach could not be adopted for CCMAs utilising 

all of the same components that formed the critical elements of the rock fall 

certification regime. In particular, there are directly applicable GNS reports7 

that set out a defined methodology for assessing CCMAs that could be 

followed by appropriate experts to complete a site specific assessment on a 

particular property.  Attached as Appendix A to the evidence of Mr Justice is 

proposed amendments to existing rule for Rock Fall Management Areas that 

would extend the certification regime to CCMAs. 

14 This applicability of a certification regime to CCMAs is supported by the 

evidence of both Mr Yetton and Dr Wright on behalf of the Council. In 

                                                

6 Ibid at para 281 
7 Being the Canterbury Earthquakes 2010/11 Port Hills Slope Stability: Pilot study for assessing risk from cliff 
collapse: GNS Science Consultancy Report 2012/57; March 2012 Final) and the Canterbury Earthquakes 
2010/11 Port Hills Slope Stability: Life-safety risk from cliff collapse in the Port Hills: GNS Science Consultancy 
Report 2012/124; May 2012 Final Issue 2). 
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particular, both experts consider that from a theoretical and technical 

perspective, CCMAs are suitable for certification of the type directed by the 

Panel8. Mr Yetton and Dr Wright are also supportive of the draft certification 

regime included in Mr Justice’s evidence9, subject to the inclusion of some 

additional references and one outstanding issue regarding its applicability to 

CCMA1. I return to these matters below.   

15 Based on the above, in my submission there is a sound technical and legal 

basis to apply a certification regime to CCMAs, utilising the same approach 

and key elements as the Panel has already accepted for Rock Fall 

Management Areas. In contrast, there is no evidence before the Panel 

suggesting that such approach is inappropriate.  

KEY DIFFERENCES BETWEEN THE EXPERTS 

16 As noted above, all experts are in agreement that CCMAs are suitable for a 

certification regime of the type that applies to Rock Fall Management Areas. 

The only points of difference relate to matters of detail, which can be 

summarised as follows: 

(a) Treatment of parameters for consequence 

(b) Certification of CCMA1. 

17 These points of difference are addressed in the rebuttal evidence of Mr 

Justice dated 13 January 2016. In summary, he is of the opinion that the 

certification regime should provide for a fixed methodology (as contained 

within the GNS report), but not fixed parameters in order to enable a 

comprehensive risk assessment to be carried out. He also considers that 

even though certification of CCMA1 is unlikely to lead to significantly different 

risk levels, engineering solutions are theoretically possible and that CCMA1 

should therefore be included for consistency. The submitter itself has no 

direct interest in CCMA1 and will abide by the Panel’s decision on this issue. 

18 Based on the above, it is considered the provisions attached as Appendix A 

of Mr Justice are appropriate amendments to extend the application of the 

existing certification regime to CCMAs.  They provide for an assessment to 

                                                

8 Evidence of Mr Yetton at para 6.1 and Evidence of Dr Wright at para 5.1 
9 Evidence of Mr Yetton at para 5.1 and Evidence of Dr Wright at para 4.5 
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be carried out by an appropriately qualified person following a clearly defined 

methodology and with the additional control of an independent Council 

appointed peer review. In my submission this provides sufficient control and 

direction whilst allowing for experts to use their expertise to carry out a 

comprehensive risk assessment that takes into account the particular 

features and characteristics of an individual site.   

19 If the Panel determines that the certification regime should not apply to 

CCMA1, there are some simple amendments that can be made to the 

proposed provisions achieve this intention10. In addition and for 

completeness, attached as Appendix A to these submissions are some 

consequential amendments to Policy 5.2.4.2 to include reference to 

CCMAs11.  

OVERALL EVALUATION – WHICH OUTCOME IS MORE APPROPRIATE? 

20 The overall evaluation required under s32 of the RMA is whether including a 

certification regime for CCMAs as proposed by the submitter is more 

appropriate than the alternative of excluding CCMAs from the certification 

process. This requires and evaluation of the costs, benefits and risk of the 

two alternatives.  

21 In terms of benefits of a certification regime, the Slope Instability Expert’s 

Joint Statement12 that was prepared in January 2015 confirmed that area 

wide mapping and modelling is not always sufficient to determine risk on a 

site specific basis.  All experts therefore agreed that the opportunity to 

undertake individual site assessment must be provided for in the plan. The 

Panel’s decision to include a certification regime for Rock Fall Management 

Areas was intended to give effect to this recommendation and ensure 

“fairness” to landowners, particularly in light the evidence from the Council 

that there was no assured or timely plan change path that would be available 

to affected property owners13.   

                                                

10 This would involve deleting clause 5.5.1.2(a)(i)(D) along with consequential changes to Table 5.5.1.2a. I note 
that these amendments are illustrated in the rebuttal evidence of Dr Saunders on behalf of the Crown.  
11 I note that these amendments are consistent with those recommended in the rebuttal evidence of Dr 
Saunders on behalf of the Crown. 
12 Experts’ Joint Statement: Memorandum summarising the slope hazard expert discussion from caucusing 
undertaken (‘Slope Instability Experts’ Joint Statement’), 13 January 2015 
13 Decision of Hearings Panel dated 17 July 2015 at para 245 to 249 
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22 In my submission, these same considerations apply to CCMAs. Without a 

certification regime, a property affected by a CCMA would remain subject to 

the consenting burden and the corresponding impact on value, even if they 

had invested in a site specific assessment that demonstrated the inclusion of 

their property was not warranted. In fairness to those landowners and in light 

of the technical evidence now before the Panel, the opportunity for 

certification should be provided to alleviate this burden. This is a significant 

benefit of the extending the certification regime to CCMAs. 

23 In relation to the costs and risks involved with this approach, these are 

adequately addressed by the controls imposed in the certification regime, 

including in particular the application of a defined methodology and the 

requirement for an independent peer review. This will ensure that certificates 

are only issued in appropriate circumstances where multiple experts agree. 

24 At paragraph 273 of the decision, the Panel concludes that providing for a 

certification regime for Rock Fall Management Areas is without doubt much 

more appropriate for achieving the relevant objectives than the notified 

version of the Proposed Plan. It goes on to conclude at paragraph 491 that 

the Panel’s decision accords with part 2 of the RMA, assists the Council in 

carrying out its statutory functions, and aligns with other RMA policy and 

planning instruments. In my submission, these same conclusions apply to 

the application of a certification regime for CCMAs in light of the evidence 

that is now before the Panel. 

25 Finally, prior to completing these submissions I have had a brief opportunity 

to review the legal submissions filed on behalf of the Crown and the rebuttal 

evidence of Dr Wendy Saunders. I note that in broad terms, the Crown is 

also supportive of a certification regime for CCMAs and considers that such 

an approach accords with the scheme of Chapter 6, the RMA, and other 

higher order instruments. 

 

David Pedley  

Counsel for KI Commercial Limited 

13 January 2016  
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APPENDIX A 

Consequential amendments to Policy 5.2.4.2  

 

5.2.4.2 Policy – Site-specific risk assessment for AIFR Certificates in areas 

potentially affected by rockfall and cliff collapse 

a.  Provide for site-specific assessment of risk from rockfall and cliff 

collapse in accordance with the method and parameters described in 

Policy 5.2.4.1a.6 (along with all relevant site-specific information) in 

order to allow for the issue of Rockfall AIFR certificates. 

b.  Make information from site-specific assessments of risk from rockfall 

and cliff collapse (which have been certified by the Council) readily 

publicly available. 

c.  Regularly notify changes to the Plan, as required to change the 

planning maps, in order to reflect updated information from site-specific 

assessments of life-safety risk from rockfall and cliff collapse which 

have been certified by the Council. 


