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DAY 10 – 05 February 2016 

 

  [9.07 am] 

 

SJH:   Yes, thank you.  Mr Conway? 5 

 

MR CONWAY:   Good morning, sir.  Now, a couple of preliminary matters, 

one is you sought some clarification yesterday about the status of the 

buildings that had received landmark grants. 

 10 

SJH:   Yes. 

 

MR CONWAY:   I have a document that summarises it that I could send 

through to the Secretariat unless you want me to read that out today. 

 15 

SJH:   That would be fine. 

 

MR CONWAY:   Thank you, I will do that.  And then that is essentially it on 

that and we are now moving to topic 9.0 and 9.5 and 9.X, the 

Ngāi Tahu provisions.  And I just want to signal this is a slightly 20 

different situation in that, aside from objectives and policies, the 

provisions, the rules that the parties have been talking are ones that 

were set out in the Ngāi Tahu submission.  And so there is a set of rules 

essentially in the Council’s proposal that Ngāi Tahu is seeking to 

replace with some other rules that it has got it in its submission and the 25 

parties have been working together on those.  

 

 But essentially where we are at is the Council considers there are still 

some aspects where Ngāi Tahu is essentially making the running on 

those and the Council is working with Ngāi Tahu to refine those.  And 30 

so Ms Ferguson’s evidence this morning will be presented updating the 

Panel on where she has got to with that but I understand there may be 

an update from Mr van Mierlo and his witnesses a little bit later, and I 

just want to note that because I am conscious that the Panel is going to 

want to know where these provisions are and how they fit together. 35 

 

SJH:   Well, we have raised that issue and there is a memo that was filed which 

assists us to some degree in that. 

 

MR CONWAY:   Yes. 40 

 

SJH:   All right, yes, we understand that, Mr Conway, thank you.   

 

MR CONWAY:   Thank you, sir.  I call Ms Ferguson. 

 45 

MR VAN MIERLO:   Sir? 
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SJH:   Yes, Mr van Mierlo? 

 

MR VAN MIERLO:  Sir, I wonder if just before head straight into the 

evidence it might be useful just to provide a brief update on where a 5 

number of matters have gotten to and I really just want to provide a 

heads up to the Panel, sir.  

 

 The first, sir, is that there has been some considerable progress made 

with respect to two particular areas, one relates to the provisions for 10 

North Belfast and the other relates to the interface between the 

Papakainga chapter and chapter 9 provisions. 

 

  [9.10 am] 

 15 

SJH:    Well, I did receive a memo this morning on North Belfast but it hasn’t 

been signed by two parties – but you can deal with that, Mr Cleary, 

with Mr van Mierlo at your lunch? 

 

MR VAN MIERLO:   Yes, so that is correct, sir, and matters have moved very 20 

quickly, the planners were caucusing yesterday and there were - - - 

 

SJH:   No, I understand that and it is not a criticism, I am just noting. 

 

MR VAN MIERLO:   Yes, the point I would make, sir, is that drafts were still 25 

circulating late last night and discussions are still ongoing and the 

parties will need a little bit more time just to finally settle things down 

there.  A similar sort of situation, sir, in respect of the Papakainga 

matters, agreements in principle but the drafting is yet to be resolved. 

 30 

 The other matter I wish to foreshadow is that there will be an 

application made for confidentiality in respect of a document which 

will be filed through the course of the day which Mr Davis is going to 

speak to.  It is essentially a schedule which sets out existing publicly 

available information relating to the various sites raised by Ngāi Tahu.  35 

In addition the confidentiality application also extends to questioning 

of Ngāi Tahu witnesses with regard to values at sites within the district.   

 

 I have a written application and I have the material available and I am 

able to speak to that - - - 40 

 

SJH:   We will come to that when we get to your witnesses. 

 

MR VAN MIERLO:   Yes, certainly, sir. 

 45 
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SJH:   But I imagine it is in relatively standard form for hearings of this sort 

which - - - 

 

MR VAN MIERLO:   I would hope so, sir. 

 5 

SJH:   - - - both Judge Hassan and I have experienced before. 

 

MR VAN MIERLO:   Yes.  The next matter I just want to touch on is there is a 

track changes revision of the proposal which will be tabled, sir, and 

Ms Legarth will speak to that. 10 

 

SJH:   Would it be helpful for us to have that, she can produce it formally later, 

but if we have it from the start? 

 

MR VAN MIERLO:   I think that is right, I just want to confirm that we do 15 

have it here – yes, we do.  The point I would make is I am very 

conscious that Ms Ferguson has not had an opportunity to review this 

document – I do not want to create any issues there. 

 

SJH:   Well, she can be recalled if that becomes relevant. 20 

 

MR VAN MIERLO:   That was my thinking, sir. 

 

SJH:   We certainly do not want to put someone on a spot about a document 

they haven’t had a chance to consider. 25 

 

MR VAN MIERLO:   Thank you, sir.  If we could just hand that up now, sir, 

and as I say Ms Legarth - - - 

 

SJH:   You have copies for counsel as well? 30 

 

MR VAN MIERLO:   Yes, we will hand those out.  Thank you, that is all I 

wanted to raise at this stage, sir, thank you. 

 

SJH:   All right.  Mr Cleary? 35 

 

MR CLEARY:   Just firstly in respect of the memorandum, I do have a copy of 

that signed by all the parties.  The one difficulty was getting a signature 

from somebody on behalf of Five Glen (ph 2.52) Holdings and Foxton 

Properties.  I spoke to the principal of those companies late yesterday 40 

afternoon who gave me instructions to sign on his behalf, so I do have a 

copy signed by all the parties. 

 

SJH:   All right.  It is not an exhibit so we will accept it from filing from the 

Secretariat and there is no reason why that shouldn’t go online, 45 

Mr van Mierlo? 
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MR VAN MIERLO:   No, sir. 

 

SJH:   All right, well, I will have it circulated to the rest of the Panel but does 

that take care of all the issues that you had, Mr Cleary? 5 

 

MR CLEARY:   I just wondered two things, firstly I suppose is the order of 

proceedings today in terms of when was the Panel contemplating 

hearing the North Belfast issue as opposed to the wider issues around 

sites of Ngāi Tahu cultural significance, given the extremely high level 10 

of agreement between the parties? 

 

SJH:   Well, there is only one witness, that Ms Aston, isn’t it?  She is listed to 

give evidence this afternoon. 

 15 

MR CLEARY:   There are of course witnesses; Mr Stevenson – he intention 

was that Mr Stevenson present the package of rules in the current state 

of play. 

 

SJH:   Well, he is second on the list.  Have you not got a copy of the schedule? 20 

 

MR CLEARY:   I have got a copy of it but I was just conscious whether the 

Panel wanted those parties interested in North  Belfast to be around all 

day, Ms Aston is on at the end.  I understand Mr Stevenson is on 

second. 25 

 

SJH:   Well, that is why I asked you what issues remain for your client that 

Ms Aston is giving evidence for, does this memorandum take care of 

all of them or are there still outstanding issues? 

 30 

MR CLEARY:   Sir, there are still some outstanding matters, as my friend 

Mr van Mierlo said there are still some issues of drafting but we are at, 

you know as I said, extremely high level of agreement. 

 

  [9.15 am] 35 

 

SJH:   You are not down to cross-examine Mr Stevenson, are you? 

 

MR CLEARY:   I was originally down to cross-examine Mr Stevenson. 

 40 

SJH:   Well, you are not at the moment so presumably it has been withdrawn, 

has it, or is just a mistake in the schedule? 

 

MR CLEARY:   Look I mean, you know, so as I said Mr Stevenson is going to 

present the package so I understand he will say that the wording is not 45 

completely agreed. 
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SJH:   Mr Cleary, let’s not go through this again, please just answer the 

question that is put to you, are you still down in your mind to cross-

examine Mr Stevenson and is it an error on the part of Secretariat that 

you are not listed here? 5 

 

MR CLEARY:   I did not formally  - - - 

 

SJH:   Because usually you are not there because you have withdrawn and I am 

just asking you? 10 

 

MR CLEARY:   I did not actually formally advise that I had withdrawn but I 

can do that now. 

 

SJH:   So you are not seeking to cross-examine? 15 

 

MR CLEARY:   I am not seeking to cross-examine. 

 

SJH:   All right, well, leave to withdraw that application is granted. 

 20 

 Well, my own view is that I think we need to hear the Ngāi Tahu 

evidence in its entirety and not split into bits and pieces.  We have tried 

to do that with this hearing and other hearings and I am not sure how 

successful it is working to be honest but in this particular case I think 

we need to get the full flavour of the evidence before address anything 25 

site specific. 

 

MR CLEARY:   As the Panel pleases. 

 

SJH:   But if Ms Aston is in agreement with Mr Stevenson’s rule package and 30 

there is no evidence remaining to be called you can make an 

application to be excused. 

 

MR CLEARY:   Thank you, sir. 

 35 

SJH:   Yes, Mr Conway. 

 

MR CONWAY:   Thank you, sir.  On that note I think - - - 

 

SJH:   Sorry, just before you start, just for the record – what exhibit are we up 40 

to? – so we will make that appendix 2 which will be produced later, 

exhibit 20 for the record, so we have it marked. 

 

MR CONWAY:   Thank you, sir, and just before we move off the North 

Belfast provisions, I have handed this morning to the Secretariat a copy 45 

of the provisions that Mr Stevenson will speak to when he presents his 
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highlights package when he presents later on this morning.  It is the 

document that the witnesses have been talking to each other about over 

the last 24 hours and beyond so just so you are aware - - - 

 

SJH:   I am not sure that I saw an updated version, Mr Stevenson’s latest 5 

version. 

 

MR CONWAY:   It will be an exhibit he is producing this morning and - - - 

 

SJH:   When was it filed with the Secretariat? 10 

 

MR CONWAY:    It hasn’t been filed formally, sir, it is one - - - 

 

SJH:   Sorry, I misunderstood you, I thought I heard you say it has been filed 

with the Secretariat this morning. 15 

 

MR CONWAY:   Sir, I have handed it to them in advance just in case there 

was something that parties wanted to have a look at beforehand before 

he presents but he will get to - - - 

 20 

SJH:   Well, one of the issues we now have is the TV screen is down 

apparently and we are going to have to work off hard copies until it is 

repaired, whatever the problem is fixed. 

 

MR CONWAY:   It may be most efficient to simply get to that point when he 25 

presents his - - - 

 

SJH:   Just get it produced in hard copy and we will do it that way, 

Mr Conway, in the circumstances. 

 30 

MR CONWAY:   Yes, will do, sir. 

 

SJH:   Thank you.   

 

MR CONWAY:   Now I call Ms Ferguson. 35 
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<SHIRLEY FERGUSON, sworn [9.18 am] 
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<EXAMINATION BY MR CONWAY [9.19 am] 

 

MR CONWAY:   Would you please confirm for the record your full name is 

Shirley Ferguson? 

 5 

MS FERGUSON:   Yes. 

 

MR CONWAY:   And you have prepared three statements of evidence in 

relation to this chapter, two of which relate to the topic we are 

addressing today.  The three are 2 December 2015, a rebuttal statement 10 

for topic 9.2 on 18 December 2015 and then a rebuttal statement for the 

Ngāi Tahu provisions on 15 January 2016? 

 

MS FERGUSON:   That is correct. 

 15 

MR CONWAY:   The first of those statements sets out your qualifications and 

experience? 

 

MS FERGUSON:   It does. 

 20 

MR CONWAY:   Do you have any corrections to make to any of that evidence 

that we are hearing today? 

 

MS FERGUSON:   No. 

 25 

MR CONWAY:   You then confirm it is true and correct? 

 

MS FERGUSON:   Yes. 

 

MR CONWAY:   Now, could you please read out to the Panel your highlights 30 

package updating the Panel on where things have got to and answer any 

questions. 

 

MS FERGUSON:   I was going to request that some material be pulled up as I 

went through my highlights package but if I could just clarify that we 35 

have access to the main - - - 

 

  [9.20 am] 

 

MR CONWAY:    Sir, the document that Ms Ferguson is wanting to refer to is 40 

the map, which is the high level map from the Ngai Tahu submission 

that sets out areas - - - 

 

JUDGE HASSAN:   This one here, is it? 

 45 

MR CONWAY:   I think that looks like it, sir. 
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JUDGE HASSAN:   Yes. 

 

MR CONWAY:    And so that was one she was hoping to have on screen but 

the screen is not working, so I just wanted you to know which one it 5 

was. 

 

JUDGE HASSAN:    Is that the one? 

 

MS FERGUSON:   For the record, it is on page 62 of the Ngai Tahu 10 

submission number 3722. 

 

SJH:   Yes, and it is headed “Sites of Ngai Tahu Cultural Significance 

Category Overview”, is that correct? 

 15 

MS FERGUSON:   Yes.  So, with my highlights package I just want to clarify 

some terms first so contained in my evidence-in-chief dated 

2 December, appendix 2, is a revised proposal titled “Ngai Tahu Values 

and the Natural Environment”.  The Ngai Tahu submission, reference 

3722, contains a proposal on pages 3 to 11 and I will refer to this as the 20 

“Ngai Tahu Proposal” and the section 32AA report produced by 

Ngai Tahu and appended to the evidence of Ms Legarth on 13 January 

refers to option 1 which I understand is based on the Ngai Tahu 

proposal in submission 3722.   

 25 

 So, my highlights package, I will discuss things in terms of three 

categories of the sites of Ngai Tahu cultural significance.   

 

 1) the wahi tapu/wahi taonga sites – and in these ones I refer to ID 

numbers 1 to 16 to the silent files, ID numbers 17 to 28 and 29 to 38 30 

and the ID numbers you will see on that overview on the left-hand side. 

 

 Category 2 is the Ngai Tauranga Te Puna sites.  These are ID numbers 

39, 44 to 63, 65 to 77. 

 35 

 And thirdly, Ngai Wai (ph 2.36) ID numbers 78 to 96. 

 

 Turning to the objectives and policies in the Revised Proposal, the 

policy for wahi tapu and wahi taonga is the emphasis is to avoid any 

disturbance of Murapara and be to protect wahi tapu/wahi taonga sites 40 

from inappropriate disturbance, damage or destruction and ensure 

activities adjoining these sites will not adversely affect them. 

 

 The second category, Ngai Te Puna, the policy there, 9.0.2.2 is to 

recognise the historic and contemporary relationship with Ngai Tahu 45 

with the areas and landscapes and I will not read the full policy but its 
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emphasis is to facilitate and incorporate and item 3, manage earthworks 

involving disturbance of soils to depths previously not disturbed by 

cultivation or building foundations.   

 

 Category 3, Ngai Wai, refer there to policy 9.0.2.1 to recognise the 5 

cultural significance of water bodies, Te Puna springs, wetlands and 

coastal areas.  Again, I will not read the full policy but the emphasis 

there is to maintain, recognise and then there is bullet point 3, ensure 

that any land use activities on the surface of water in or adjoining the 

sites do not adversely affect tahonga species or Ngai Tahu customary 10 

uses in these areas. 

 

 I support the revised proposal objectives and policies.  There are a 

range of methods regulatory and non-regulatory that in my view can be 

used to implement these objectives and policies.   15 

 

 Turning to the details around the proposals under the three category 

headings, firstly wahi tapu/wahi taonga, silent files ID 1 to 16.  Silent 

files are identified on the proposed District Plan maps as circles.  The 

Revised Proposal contains a restricted discretionary activity rule for 20 

buildings, additions to buildings and earthworks along with a 

non-notification clause and matters of discretion.   

 

  [9.25 am] 

 25 

 I support rules applying to the silent file areas as identified on the 

proposed Replacement District Plan planning maps.  The Ngai Tahu 

proposal identifies larger areas as identified in the Mahaanui Iwi 

Management Plan.  The Ngai Tahu proposal rules are more detailed 

and extensive than those in the notified plan. 30 

 

 In my view, careful consideration needs to be given to the increase in 

the geographic extent of the silent file areas and the potential for 

unduly onerous rules within settlement zones and the costs of acquiring 

resource consents. 35 

 

 Wahi tapu sites ID numbers 17 to 28.  There are nine wahi tapu sites 

and two areas, ID numbers 17 to 28.  These are based on the 

Heritage New Zealand list and Heritage New Zealand has also lodged a 

submission requesting these sites be included in the Replacement 40 

District Plan, submission reference 3674.   

 

 I support wahi tapu sites in areas subject to fine tuning of the mapping 

as outlined in the evidence of Mr Pauling being identified in the 

proposed Replacement District Plan.  To implement the revised 45 

proposal policy, I agree with Ms Legarth that a restricted discretionary 



 Page 1513 

  

Ch9: Natural and Cultural Heritage Commenced 18.01.16 

activity status and rules would be the most appropriate method subject 

to fine tuning of the Ngai Tahu proposed rule, particularly with respect 

to fencing and indigenous vegetation removal. 

 

 Moving to the second category, Nga Te Puna ID numbers 39, 44 to 63, 5 

65 to 77.  The revised proposal contains objective and policy but no 

rules.  Ngai Tahu proposal contains detailed restricted discretionary 

activity rule.  This includes controls in respect of earthworks, erection 

of public and community building or facility, subdivision of more than 

three lots, commercial and industrial buildings greater than 500 square 10 

metres in gross floor area and removal of indigenous vegetation. 

 

 In my view, there are two options we can look with respect to this 

category: refine the mapping to target the areas within the eclipses and 

then develop rules to manage earthworks involving the disturbance of 15 

soils to depths previously not disturbed by cultivation or building 

foundations or alternatively, that the areas be identified for information 

purposes without rules.   

 

 Nga Wai, ID numbers 78 to 96.  The revised proposal contains 20 

objectives and policies but no rules.  The Ngai Tahu proposal contains 

detailed restricted discretionary rules.  These again relate to 

earthworks, removal of indigenous vegetation, buildings within 

30 metres of any water body, structural device fixed in or over the 

water body. 25 

 

 I have concerns that there is potential duplication with other chapters in 

the District Plan and this is addressed in option 5 in the section 32AA 

report.  Again, like with the Te Puna sites, the geographics extent needs 

to be carefully considered when linked to a regulatory and rules method 30 

and this needs careful consideration in terms of its effectiveness, 

efficiency and onerousness of resource consents. 

 

SJH:   Thank you.  Mr van Mierlo? 

 35 

<CROSS-EXAMINATION BY MR VAN MIERLO [9.28 am] 

 

MR VAN MIERLO:   Thank you, sir.  Good morning, Ms Ferguson. 

 

MS FERGUSON:   Good morning. 40 

 

MR VAN MIERLO:   Ms Ferguson, in your evidence you agree that the 

inclusion in the Replacement Plan of two objectives and four policies 

as sought by Ngai Tahu in their submission is appropriate, is that 

correct? 45 
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MS FERGUSON:   Yes, that is correct and subsequent to that proposal I have 

agreed that there should be a third objective as well and that is recorded 

in the evidence of Ms Legarth. 

 

MR VAN MIERLO:   All right, but as I understand you do not agree that the 5 

Schedule of Maps included with the Ngai Tahu submission should be 

included in the Replacement Plan except some of the wahi tapu sites 

and silent file areas? 

 

MS FERGUSON:   I think you have to look there at the purpose of including 10 

them in the District Plan.  If they were there for information purposes 

with respect to the Nga Wai and the Nga Tupuna sites then that is a 

different question if you then tie regulation and rules as the method to 

implement those policies. 

 15 

MR VAN MIERLO:   So you are comfortable with inclusion but not with the 

rules proposed by Ngai Tahu? 

 

MS FERGUSON:   Yes, subject to the fine tuning of the areas as discussed in 

the evidence of Mr Pauling. 20 

 

  [9.30 am] 

 

MR VAN MIERLO:   Would you agree that, having agreed the objectives and 

policies, the key test in relation to any proposed rules is whether they 25 

implement the policies or are the most appropriate way to achieve the 

policies? 

 

MS FERGUSON:   Yes. 

 30 

MR VAN MIERLO:   Now Council’s notified chapter 9 proposal includes 

some identified sites of Ngai Tahu cultural significance does it not? 

 

MS FERGUSON:   Yes. 

 35 

MR VAN MIERLO:   But you would agree that that is a very incomplete list? 

 

MS FERGUSON:   Yes. 

 

MR VAN MIERLO:   So it is a small proportion of the extent of sites within 40 

the list? 

 

MS FERGUSON:   Yes. 

 

MR VAN MIERLO:   And there is a discretionary activity rule that attaches to 45 

those sites. 
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MS FERGUSON:   Restricted discretionary activity rule, yes. 

 

MR VAN MIERLO:   Sorry, yes, thank you.  But that proposed rule does not 

address impacts on other sites of Ngai Tahu cultural significance in the 5 

district? 

 

MS FERGUSON:   Yes. 

 

MR VAN MIERLO:   I put it to you that having a very incomplete list of sites 10 

in the replacement plan does not recognise the other sites of cultural 

significance in the district. 

 

MS FERGUSON:   I agree. 

 15 

MR VAN MIERLO:   Would you also agree that without identifying sites of 

Ngai Tahu cultural significance within the plan, there is a risk that 

impacts on those sites get overlooked in the consenting process? 

 

MS FERGUSON:   Yes.   20 

 

MR VAN MIERLO:   So for example Mr Pauling notes that one of these sites 

of Ngai Tahu cultural significance is in his view potentially one of the 

most important Māori archaeological areas in New Zealand as well as 

being of significance in terms of Polynesian culture anywhere in the 25 

world.  But unless there is something in the plan to alert users to this 

site’s existence or location then plan users are not going to even know 

it is there, potentially? 

 

MS FERGUSON:   Could you please clarify which site you are giving the 30 

example to? 

 

MR VAN MIERLO:   Yes.  It is site 44, which is an – and it lists over the 

Sumner/Redcliffs area.  Yes, site 44. 

 35 

MS FERGUSON:   Yes, so subject to fine tuning of the mapping proposal that 

is one of the sites that would in my view be appropriate to include in 

the Replacement District Plan.  That is in the category of waihi tapu, 

wahi taonga.   

 40 

MR VAN MIERLO:   And would you agree that the plan needs to recognise 

the sites of significance and that including maps of those sites is the 

most practical way of doing that? 

 

MS FERGUSON:   Yes. 45 
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MR VAN MIERLO:   I put it to you that there is no issue with sites of Ngai 

Tahu cultural significance located on Crown land being included in the 

plan in terms of boundary issues? 

 

MS FERGUSON:   No, no issues. 5 

 

MR VAN MIERLO:   You would agree there is no issue there.  Would you 

similarly agree in relation to any sites that are located on Ngai Tahu 

land? 

 10 

MS FERGUSON:   Yes. 

 

MR VAN MIERLO:   And would you similarly agree that there is no issues 

with relation to including sites of Ngai Tahu cultural significance on 

Council land? 15 

 

MS FERGUSON:   Depending on identification, yes.  The rules need to be 

fine-tuned to address the potential effects on those values that you are 

seeking to protect.   

 20 

  [9.35 am] 

 

 So some Council land has a zoning for a particular purpose.  You have 

to look at whether or not these rules will be able to be workable with 

respect to that purpose in that zoning. 25 

 

MR VAN MIERLO:   Okay.  In a similar vein, in relation to sites of Ngai Tahu 

cultural significance within the common marine and coastal area, I 

presume there is no issue there in terms of those? 

 30 

MS FERGUSON:   No, no issues. 

 

MR VAN MIERLO:   Now I think you have already confirmed this but I just 

want to confirm in terms of sites of Ngai Tahu cultural significance that 

are recognised wahi tapu on the Heritage New Zealand list, there is no 35 

issue there. 

 

MS FERGUSON:   Subject to the fine tuning of the maps with respect to the 

two sites that are identified in Heritage New Zealand’s areas as 

opposed to a site.  So again it just comes down to some fine tuning of 40 

the mapping, which I note that we have already discussed with 

Mr Davis. 

 

MR VAN MIERLO:  Yes.  And in relation to sites of Ngai Tahu cultural 

significance which are statutory acknowledgement areas in the Ngai 45 
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Tahu Claims Settlement Act, again I put it to you that there are no 

issues there with including those? 

 

MS FERGUSON: The issue with respect to the coastal statutory 

acknowledgement area, section 101 from the Settlement Act is that that 5 

relates to the coastal marine area and I accept that you need to take that 

into account landward, however the extent landward is a question and I 

note there in terms of the mapping from Mr Davis that Ngai Tahu have 

mapped that inland and that that is a question for Mr Davis’ evidence to 

clarify how he has applied the methodology to the identification of the 10 

landward extent of where Ngai Tahu see the impacts on their cultural 

values of the statutory acknowledgement area. 

 

MR VAN MIERLO:   Yes, thank you.  Would you accept that as a planner, in 

considering cross boundary effects on the landward side of mean 15 

highwater springs line, it would be of assistance to know the cultural 

values adjacent to where those activities are occurring? 

 

MS FERGUSON:   Yes. 

 20 

MR VAN MIERLO:  I would like now to consider the rules.  My 

understanding is that with the exception of a limited number of silent 

file areas, Council’s preferred approach is to rely on other rules in the 

Proposed Replacement Plan which would require a resource consent in 

particular circumstances, rather than having specific rules attached to 25 

specified properties within a schedule of sites of Ngai Tahu cultural 

significance. 

 

MS FERGUSON:  The option that you have put forward there is as I 

understand it option 5 in the section 32.8A report appended to 30 

Ms Legarth’s evidence.  Ms Legarth has evaluated that option and has 

reached the view that the best option is option 1, which is to identify 

the sites and put rules in a specific chapter. 

 

 I accept that the reason for discarding option 5 is due to the complexity 35 

of that and the concern around efficiency and effectiveness of that as a 

method.  I accept that the proposed part 9 chapter could be developed 

and fine-tuned as the preferred option and meet those statutory requests 

but it is subject to some provisos around the extent of the areas and 

how that relates to the regulatory method and rules. 40 

 

 So to summarise, we are pursuing option 1. 

 

MR VAN MIERLO:  Yes.  So under option 1 where a discretionary earthworks 

consent was required, Council’s view would be that impacts on Ngai 45 

Tahu cultural values within a site of significance that is not one of the 
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silent file areas would be left to be considered by the decision-maker 

under section 104, is that? 

 

MS FERGUSON:   Could you please clarify which category, because the rules 

in the Ngai Tahu proposal are different for earthworks in respect of 5 

wahi tapu through the different categories. 

 

MR VAN MIERLO:   No, what I was really referred to was Council’s proposal 

and reliance on other more general rules to address effects on cultural 

values?  10 

 

  [9.40 am] 

 

MS FERGUSON:   So an example would be if a landholder triggered an 

earthworks consent under the general procedures in district wide 15 

earthworks rules in chapter 8, is that what you mean? 

 

MR VAN MIERLO:   Yes. 

 

MS FERGUSON:   Yes, the option 5 would be making site of Ngai Tahu 20 

cultural significance a matter of discretion with respect to a restricted 

discretionary activity trigger in that location.  Yes. 

 

MR VAN MIERLO:   But that was not what Council noticed, was it? 

 25 

MS FERGUSON:   At the time the Council notified if we did not have the full 

schedule that I refer to on page 62 of the Ngai Submission 372.   

 

MR VAN MIERLO:   I put it to you that without rules, no I think we have 

actually think we have already covered that, sorry. 30 

 

 I would just like to turn briefly now to the interrelationship between the 

outstanding natural feature and landscape subdivisions in the 

Papakaingas Zones. 

 35 

 So do you that your earlier reliance on Mr Matheson’s Mana Wheua 

Zones, give that these small Mana Whenua Zones form no port of the 

Papakainga Zones aggred. between Ngai Tahu Council and the Crown?  

 

MS FERGUSON:   So to clarify, we are now looking at the rebuttal evidence 40 

of 18 December? 

 

MR VAN MIERLO:   IS that where you referred to linking the ONFL 

provisions to the Mana Whenua Zones? 

 45 

MS FERGUSON:   Yes. 
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MR VAN MIERLO:   Yes, well that is the reference.  Could you confirm, 

those Mana Whenua Zones are no longer part of the Papakainga 

Proposal? 

 5 

MS FERGUSON:   Correct. 

 

MR VAN MIERLO:   And you also agree that the outstanding natural feature 

and landscape and high natural character in the coastal environment 

overlays, should not be placed over area or special purpose zones that 10 

provide for urban development? 

 

MS FERGUSON:   Yes. 

 

MR VAN MIERLO:   I put it to you that the Papakainga Nohaonga Zone is a 15 

former Special Purpose Zone? 

 

MS FERGUSON:   I think the Papakainga Zone is unique in the District Plan, 

and it is address in a separate chapter in the Plan.  It is not within the 

special Purpose Zone chapter of the plan, it is its own chapter with 20 

provisions that have already been through the hearing process. 

 

MR VAN MIERLO:   And you would agree it has got a special purpose? 

 

MS FERGUSON:   Yes. 25 

 

MR VAN MIERLO:   And that is to be particularly enabling of development 

by Mana Whenua? 

 

MS FERGUSON:   Yes. 30 

 

MR VAN MIERLO:   And one of the forms of Mana Whenua development 

anticipated within the zone is urban development? 

 

MS FERGUSON:   The list of permitted activities in chapter 4 is extensive, 35 

and that ranges from permitted activity for a Marie, through to early 

children centres, though to commercial activities.  It provides for a full 

spectrum of permitted activities, enables a full spectrum of permitted 

activities in that zone. 

 40 

MR VAN MIERLO:   Including urban development, so as to enable Mana 

Whenua to return home? 

 

MS FERGUSON:   Yes. 

 45 
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MR VAN MIERLO:   Just to clarify, did you familiarise yourself with the 

foundational evidence present Ngai Tahu mana whenua at the 

Papakainga hearing? 

 

MS FERGUSON:   No. 5 

 

  [9.45 am] 

 

MR VAN MIERLO:   Do you agree that when deciding between two 

competing section 6 matters balance is required? 10 

 

MS FERGUSON:   Yes. 

 

MR VAN MIERLO:   Would you agree that areas of high natural character are 

likely to reflect a lack of development in the past? 15 

 

MS FERGUSON:   Yes. 

 

MR VAN MIERLO:   I would just like to put it to you that the proportion of 

outstanding natural features and landscape, or high natural character in 20 

the coastal area located within the Papakainga zones is relatively small 

compared to the total overlay areas on Banks Peninsula? 

 

MS FERGUSON:   I would agree with that with respect to the high natural 

character area. The outstanding natural landscape on Rapaki and above 25 

Port Levy is substantial area of those continuum of the landscapes 

there. 

 

MR VAN MIERLO:   Right, thank you, I have no further questions sir.  

 30 

SJH:   Thank you. 

 

MR VAN MIERLO:   Thank you Ms Ferguson.   

 

SJH:   Dr Mitchell? 35 

 

DR MITCHELL:   Thank you sir.  Good morning Ms Ferguson. 

 

MS FERGUSON:   Good morning.  

 40 

DR MITCHELL:   I have just got two questions, I am not going to drill into the 

provisions of policies and rules, because I think they are in such a state 

of flux and so forth, that there is probably not a lot to be gained by that.  

But I just want to ask you two questions of principle rather than detail.   

 45 



 Page 1521 

  

Ch9: Natural and Cultural Heritage Commenced 18.01.16 

 Ngai Tahu have proposed a series of rules that relate to the three 

categories of, I will call them cultural significance for shorthand.  Do 

you see that if Māori land were involved in the, sorry if Māori on 

Māori land were proposing development, do you see those rules also 

applying to them, or do you see – sorry, I will rephrase that to make the 5 

question clear. 

 

 The intention of those rules are to allow those matters to be considered 

properly when someone comes along with a proposal that may affect 

the values that the particular areas relate to.   10 

 

 If that were a Ngai Tahu development on Ngai Tahu land would they 

need to be subject to those rules, or would their kaitiaki status and so 

on and so forth be sufficient to address them outside the provisions of 

the plan? 15 

 

MS FERGUSON:   Yes, the latter part of yours, yes. 

 

DR MITCHELL:   They do not need to be – if it were a Ngai Tahu proposal 

those rules would not apply? 20 

 

MS FERGUSON:   Yes. 

 

DR MITCHELL:   Yes, thank you.  And just following up Mr van Mierlo’s 

question about Papakainga Zone, and he asked you very general 25 

questions about competing section 6 matters; how do you rationalise in 

your mind the fact that Māori land is limited in extent, cannot be 

readily bought or sold or transferred, the provisions in relation to 

landscape in particular relate to protection from inappropriate 

subdivision use and development. 30 

 

 If development of Māori land for Papakainga purposes is fundamental 

to implementing Maoris aspirations in terms of section 6E, how could 

that development be seen as being inappropriate, in the context of 

section, say, 6A and 6B? 35 

 

 It is very hard to see how that could be seen as being inappropriate in 

my view, and I am just wondering what your comment on that would 

be? 

 40 

MS FERGUSON:   The approach I have taken to the issue to the Papakainga 

Zone and the landscape overlays from 9.2 is to start with a factual 

basis.   So we have had our GIS teams produce a series of maps of each 

of the Papakainga Zones, we have then overlaid the landscape overlays, 

and then we have overlaid the natural character in the coastal 45 
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environment, and high  natural character overlays.  Produce the maps.  

I have done analysis in the form of a table of the implications of those. 

 

 We are, I would say, 90 percent towards a mediated solution on the 

provisions that should and should not apply. 5 

 

DR MITCHELL:   Just dealing with the matter as a matter of principle, rather 

than a matter of detail; why should a western scientific paradigm of 

landscape trump or have a direct influence in a negative way, on the 

ability for Māori to utilise Māori land for their social and cultural 10 

enhancement and to provide for their relationship with that land? 

 

  [9.50 am] 

 

MS FERGUSON:   I think that when you look at it factually with respect to the 15 

maps, that it is very difficult to not look at that landscape in its wider 

context. 

 

 So take for example the site of Rapaki; the outstanding natural 

landscape extends around the upper portion of Rapaki/Papakainga zone 20 

and an outstanding natural landscape that is identified right around the 

Port Hill area there.  So it sits in a wider context, and if you look at the 

realities of development up in those areas it is also the area that is 

subject to rock fall.  So it almost becomes theoretical in terms of that - - 

- 25 

 

DR MITCHELL:   Well that is why I am asking you the question as a point of 

principle, rather than a point of where the maps go and do not go – and 

you still have not answered my question; and the question is why 

should a western paradigm about landscape appear to trump the 6E 30 

matters and the section 5 matters that relate to Māori relationship with 

their land and their social and economic enhancement, given that they 

cannot buy and sell land in the same way that farmers or sub-dividers 

and so forth can? 

 35 

MS FERGUSON:   I do not think it should trump but I think it still should be 

taken into account in those areas that have been identified as 

outstanding natural landscape and high natural character areas.  We 

have – sorry, I support the enabling approach with respect to the rural 

amenity landscape and areas of natural character in the costal 40 

environment and those are the areas where I do not see there being any 

need or necessity for further regulation for landscape for natural 

character reasons. 

 

DR MITCHELL:   So when you say taken into account though, what do you 45 

mean? 
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MS FERGUSON:   In the proposal as it stands at the moment the restricted 

discretionary activity 3, I would need to check the reference; 4.2.2 is a 

restricted discretionary activity in chapter 4 that would enable those 

matters to be considered if a building was to occur in the outstanding 5 

natural landscape or the high natural character areas. 

 

DR MITCHELL:   And therefore be declined on the basis of the values that 

western science attributes to natural character and landscape value? 

 10 

MS FERGUSON:   Yes. 

 

DR MITCHELL:   How does that give effect to section 6e? 

 

MS FERGUSON:   Section 6E is one of the matters under section 6 and I guess 15 

it is giving effect to section 6A and section 6B. 

 

DR MITCHELL:   At the expense of – and give effect is the wrong word but I 

am using, it should be recognised, provide for, but all right, thank you, 

thank you, sir. 20 

 

SJH:   Thank you.  Ms Dawson? 

 

MS DAWSON:   Thank you, Ms Ferguson, I have just got a couple of 

questions. 25 

 

 Now, in answer to your questions from Mr van Mierlo, I understood 

you to say that although the Council’s initial approach was the 

option 5, the sort of intermingling back into other chapters, the 

approach you now attempted to pursue jointly with Ngai Tahu is more 30 

along the option 1 line where there is this specific chapter section of 

chapter 9, and the rules as they may be developed would fall within that 

chapter, or is it a mix of the two that you are still pursing? 

 

MS FERGUSON:   Perhaps if I may answer that on a timeline basis; so when 35 

the plan was publically notified for phase 3, the policies that were 

contained in chapter 9 indicated future works. 

 

MS DAWSON:   Yes, we know we have moved on from that, so where you got 

to? 40 

 

MS FERGUSON:   Yes, so where we go to, so the option 5 came in when 

Ms Legarth provided me with a draft section 32A(a) report on 

23 December and I have suggested to Ms Legarth that option 5 needed 

to be considered and I - - - 45 
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MS DAWSON:   What I want to know is what you are pursing now? 

 

MS FERGUSON:   Sorry, yes, option 1. 

 

  [9.55 am] 5 

 

MS DAWSON:   Just option 1 which is along the lines of the sort of approach 

that Ngai Tahu has been putting forward, yes.  All right, thank you. 

 

 You said that you had agreed with the additional objective suggested in 10 

Ms Legarth’s evidence.  I know she has also included an additional 

policy which would link to the mapping and any rules.  If the mapping 

ended up being included and some rules, would you, do you agree that 

there needs to be a policy along the lines that she suggested or? 

 15 

MS FERGUSON:   Yes. 

 

MS DAWSON:   Thank you.  And just one sort of other introductory matter, I 

noticed there is evidence from Ngai Tahu supporting the additional 

freshwater strategic objective; could you remind me who in the 20 

Council’s team has addressed that as part of this Ngai Tahu hearing? 

 

MS FERGUSON:   I can clarify that it is not myself, and I might ask 

Mr Conway to be able to clarify. 

 25 

MS DAWSON:   All right, well that is fine.  I will not ask you any questions 

on that, that is fine. 

 

 I am interested in what guidance we can get from the Regional Policy 

Statement and I do not want you to go through that in any detail but 30 

just to point us to the guidance that the Regional Policy Statement gives 

in terms of dealing with – in this particular instance, not water quality 

and those issues but about sites of cultural significance for Ngai Tahu.   

 

 Can you, even if you just tell me what chapters they fall within because 35 

I notice that chapters 2 and 4 do not include objectives and policies for 

example? 

 

MS FERGUSON:   Chapter 4, provision for Ngai Tahu and their relationship 

with resources, there would be chapter 8; the costal environment, and 40 

in terms of those other sections 6 matters like landscape there would be 

guidance within chapter 12; historic heritage, chapter 13. 

 

MS DAWSON:   Sorry, so is your answer that the guidance we would obtain 

from the RPS is itself, scattered through various chapters? 45 
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MS FERGUSON:   Yes. 

 

MS DAWSON:   Thank you, that is sufficient.  Now, I just want to come back 

to where you have got to and I know you have not seen the latest 

positions, I am not like Dr Mitchell, I am not going to talk about the 5 

detail, but where you have got the combination of the mapping and the 

rules and I know it is a really difficult concept to bring the mapping 

indigenous values and sites together with a western concept of 

regulatory provisions that apply in a very specific way to individual 

properties, and as I understand it am I right that what you are working 10 

through with Ngai Tahu and Ms Legarth, is trying to combine those 

concepts in a way that is workable? 

 

MS FERGUSON:   Yes. 

 15 

MS DAWSON:   So if you could give us some practical examples of where 

you see the difficulties arising and implementing, as I think you said, 

too onerous a rules in some of these very large areas and I noticed some 

of the areas that are not Ngai Tahu are very extensive and include 

whole settlements for example so tell us some of the practical concerns 20 

that you have? 

 

MS FERGUSON:   Again, I will answer this in respect of the three categories; 

so within the wahi tapu wahi taonga category my concern really relates 

to the extent of the silent files from the Mahaanui Iwi Management 25 

Plan, and to Mr Davis’ evidence contains a map in appendix 1 which 

visually shows that those different extends.  We also have had the 

benefit of Mr Davis showing us on his GIS screens where those 

Mahaanui Iwi Management silent files areas extend. 

 30 

 So I will give the example of one that in the proposed District Plan 

would be – one that is over rural land and then increase the site of it 

and then it takes into account half of Birdling’s Flat settlement zone.   

 

 Likewise on the northern side of Lyttelton Harbour, the sites as 35 

identified in the notified plan would be in the rural area on the upper 

slopes, you then increase the size of the circles and then you 

incorporate Cass Bay and the settlement areas in Governor’s Bay.  You 

then tag that to the rules that are put forward in appendix 2, which is a 

resource consent required for any buildings or earthworks, and in my 40 

view that is very onerous to apply that to settlement areas.  So that is a 

key one in terms of wahi tapu, wahi taonga sites. 

 

  [10.00 am] 

 45 
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 Turning to the Ngai Turanga Te Puna sites which are the large eclipse 

shaped ones on the map there, again it is the earthworks provisions that 

I have particular concern with when you look at the size of those circles 

and the area of land that would be affected by those rules, and then 

with respect to the Nga wai. 5 

 

MS DAWSON:   Excuse me, just to interrupt, so some of those big ellipses for 

the Te Puna Turanga, did they include settlement areas or township 

areas? 

 10 

MS FERGUSON:   Yes, they include the Akaroa harbour area, they include the 

Lyttelton harbour area. 

 

MS DAWSON:   You mean the townships? 

 15 

MS FERGUSON:   Yes. 

 

MS DAWSON:   Yes, all right – that was just an example, thank you.  Sorry to 

interrupt you and you were talking about Nga wai? 

 20 

MS FERGUSON:   Nga wai; similarly there it is just the geographic extent of 

the rules applying and again there you really have to look at the fine 

detail of the mapping.  The one I have particular concern with on that 

one is the landward extent of the statutory acknowledgement area in 

item ID number 96 right around the coast. 25 

 

MS DAWSON:   That was just what you talked about before, yes. 

 

MS FERGUSON:   Yes, and that is one of particular concern. 

 30 

MS DAWSON:   All right.  So thank you for that. 

 

 In relation to implementing these rules, and people who own the 

property, whether it is rural or settlement, knowing that these rules are 

here where they might be in a residential zone or undertaking farming 35 

activities. 

 

 Do you – I mean we have had this same situation occur with ecological 

areas and the heritage areas – do you consider that it is important that 

the people whose properties are affected know and understand and are 40 

aware and potentially consulted about those rules in order to ensure 

their effectiveness?  I mean how effective are these sorts of rules going 

to be if they cover broad areas and people do not know about them? 

 

MS FERGUSON:   Yes, I agree. 45 
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MS DAWSON:   All right, thank you very much. 

 

SJH:   Thank you.  Ms Huria? 

 

MS HURIA:   Yes, good morning, Ms Ferguson. 5 

 

MS FERGUSON:   Morning. 

 

MS HURIA:   Just in terms of clarify for me, I heard you say that you do agree 

that maps are a useful way of providing clarity for users of the plan. 10 

 

MS FERGUSON:   Yes. 

 

MS HURIA:   You also said that discussions continue regarding fine tuning of 

the maps? 15 

 

MS FERGUSON:   Yes. 

 

MS HURIA:   Does the Council, bearing in mind the size of this project that 

we are all embarked on, does the Council have enough time and 20 

resources to apply to this matter in a timely way? 

 

MS FERGUSON:   One of the issues I see with it is that the data with respect 

to this proposal is held by Ngai Tahu and not the Council and we have 

been discussing the sharing of that data and that is a potential constraint 25 

for the Council, being unable to progress with it. 

 

MS HURIA:  So do you fundamentally agree with the validity of how 

Ngai Tahu assesses sites of cultural significance? 

 30 

MS FERGUSON:  If I may defer that question to Mr Pauling, who has 

provided the rebuttal evidence in respect of the methodology? 

 

MS HURIA:   Thank you.  And can you just quickly clarify the non-regulatory 

matters that you refer to in your rebuttal of 15 January? 35 

 

MS FERGUSON:   The context of the reference to non-regulatory methods 

was the section 32AA report provided by Ms Legarth so then that was 

very much linked to the policies in the revised proposal.  So I will take 

for example the Ngai Tupuna classification and the policy there to say, 40 

“facilitate opportunities to provide information about historic 

occupation or use of these areas by Ngai Tahu and its associated 

values”.   

 

  [10.05 am] 45 
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 To me that could be implemented through a non-regulatory method 

whereby if for example the Council was undertaking a public 

community building or facility then you often find that some of that 

information is recorded through that process.  So it does not need a 

resource management rule in the plan to be able to implement that 5 

policy. 

 

MS HURIA:   Any other ways? 

 

MS FERGUSON:   So with respect to – if I work through so maybe the 10 

example with respect to the wahi tapu sites.  I think there that one of 

the methods there that I think again is a non-regulatory approach is in 

the policy it says, “ensure activities adjoining these sites do not 

adversely affect them”. 

 15 

 In that context I see for example if it was a wahi tapu site it may be a 

matter of fencing that off to be able to implement that policy, as 

opposed to a regulatory rule controlling development in proximity to. 

 

 And in terms of the category of Ngai Wai I think that bullet point four 20 

under the policy in respect to stormwater et cetera, the Council also has 

a role as an infrastructure provider with respect to implementing that 

policy through its stormwater management. 

 

MS HURIA:   Okay, thank you. 25 

 

 With regard to – I am not a planner so bear with me – but with regard 

to your response to the question from Mr van Mierlo about no issues 

regarding sites of Ngai Tahu significance on Council land, you said that 

the rules must work with the purpose of the zoning, but how does that 30 

work? – how can Ngai Tahu be assured that their sites of cultural 

significance will actually be as required under the RMA, protected et 

cetera? 

 

MS FERGUSON:  So again there I think you have to probably apply that 35 

question to the three categories.  With respect to the wahi tapu sites 

they are well-known, well defined and the rules there will require 

buildings and earthworks to go through a consenter process with the 

Runanga involved in that process, the non-notification clause is in 

respect of Runanga.  So for example, there is the site adjacent to the 40 

City Council offices that is currently a car parking site, that is actually a 

wahi tapu site.  I am not familiar with what development plans are 

proposed there but that is one site that I am recommending be included 

in the list and that that process then be put in place when that site 

comes to be developed.  And that will enable those values to be 45 

assessed at that time.  So that is one that I say is appropriate.  If you 
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look at the very large Nga Turanga tupuna sites, however, they could 

incorporate areas where Council may have other plans and that those 

rules that are proposed in the Ngai Tahu submission could be quite 

onerous when applied to those very large geographic areas. 

 5 

MS HURIA:   So on a principle basis, referring back to Dr Mitchell’s question, 

does that mean that the one system does trump another? 

 

MS FERGUSON:   I think you have to look at it from the values, approach it 

from what are the values that you are trying to protect in the sense of 10 

wahi tapu or recognise in the sense of ngawai, and then you have to 

work that through from a values perspective.   

 

MS HURIA:   Whose values? 

 15 

MS FERGUSON:   Ngai Tahu’s values. 

 

  [10.10 am] 

 

MS HURIA:   Okay.  Thank you, sir. 20 

 

SJH:   Thank you.  Option 5 had the rules within the various subject matter – I 

am sorry, Judge, after you. 

 

JUDGE HASSAN:   Grace before beauty, sir. 25 

 

SJH:   Of course, or age. 

 

JUDGE HASSAN:   Morena, Ms Ferguson. 

 30 

MS FERGUSON:   Morning. 

 

JUDGE HASSAN:   I have got three areas I want to just explore briefly with 

you, and one of them is to come back to that matter Dr Mitchell asked 

you about, and looking at Papakainga housing and outstanding natural 35 

landscapes, and that interface.  Firstly, if we look at the language of 

section 6A and B, I bring those together because often the topics 

addressed, are addressed together in a coastal setting. 

 

 Would you agree with me that when we come to adjudge what is 40 

inappropriate subdivision use and development, in terms of which 

protection is indicated, we would be guided and informed by the 

policies at a national and regional level in terms of that could be 

considered inappropriate? 

 45 

MS FERGUSON:   Yes. 
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JUDGE HASSAN:  So in this case that would, in particular, be the 

New Zealand Coastal Policy Statement and the Regional Policy 

Statement? 

 5 

MS FERGUSON:   Yes. 

 

JUDGE HASSAN:   We should read those documents as a whole, including 

what they say in regard to tangata whenua values in the coastal 

environment? 10 

 

MS FERGUSON:   Yes. 

 

JUDGE HASSAN:   Enablement, including in regard to Papakainga? 

 15 

MS FERGUSON:   Yes. 

 

JUDGE HASSAN:   In a situation where we find ourselves having to reconcile 

conflicting value directions under section 6, assuming that we do in 

regard to 6A and B and section 6E; if there is a conflict to be reconciled 20 

do you agree that the proper practice is to do so according to the 

direction of section 5? 

 

MS FERGUSON:   Yes. 

 25 

JUDGE HASSAN:   Would you agree with me that in terms of section 5, 

enabling people and communities to provide for their social, economic 

and cultural wellbeing encompasses Papakainga enablement? 

 

MS FERGUSON:   Yes. 30 

 

JUDGE HASSAN:   In the context that that is given emphasis, again, under the 

relevant policy statement and, in particular, the Regional Policy 

Statement, do you agree with that? 

 35 

MS FERGUSON:   Yes. 

 

JUDGE HASSAN:   The next thing I just want to explore with you, and in the 

convenient place to do it, although it is probably a more general thing, 

is in regard to your policy 9.0.2.2 on Nga Turanga Tupuna.  I think that 40 

is on your page 5, got that? 

 

MS FERGUSON:   Yes. 

 

JUDGE HASSAN:   I am looking at (iii) for the start of this question, which 45 

starts with the words “manage earthworks”, in terms of having a 
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complete plan satisfying the requirements of the Act, bearing in mind 

what the Act says about the relationship of objectives, policies and 

rules in section 74 and 75, are you aware of that? 

 

MS FERGUSON:   Yes. 5 

 

JUDGE HASSAN:   Would you agree that to complete the plan, when we have 

got a policy on management, we will need associated rules for 

management? 

 10 

MS FERGUSON:   Yes. 

 

JUDGE HASSAN:   Then the next point I have got is a technical question, 

which I would like you to help me with if you can, and that goes to site 

44 in submission 3722, the ellipse that you described in regard to this 15 

particular Turanga Tupuna, which Mr van Mierlo referred you to, as 

having high national, and it would seem international significance on 

the basis of Mr Pauling’s evidence. 

 

 Bearing in mind the large extent of that ellipse, am I right to 20 

understand, and obviously I will test this with others, that within that 

ellipse there are sites of particular interest and that relates to the data, 

the point that you made before, is that right? 

 

MS FERGUSON:   That is my understanding. 25 

 

JUDGE HASSAN:   Is your understanding that when one considers those sites 

of particular significance, in fact the geographic boundary of needed 

management is likely to be much more confined? 

 30 

  [10.15 am] 

 

MS FERGUSON:   I would agree. 

 

JUDGE HASSAN:   Now, I am not a computer geek, and you may not be as 35 

well, but I am wondering in principle about this.  Assuming that, if the 

Panel needs inquiry into matters under confidentiality umbrellas that 

may be set, then that inquiry may be possible so the Panel can take an 

informed view.  Then moving to the next point, maintaining 

confidentiality over time so that sites are not desecrated, I presume that 40 

is a fundamental need, is that right? 

 

MS FERGUSON:   I assume you are with reference to the silent file areas? 

 

JUDGE HASSAN:   No, not the silent file areas, just coming back to these 45 

ones, perhaps desecration is the wrong word.  Perhaps I will ask it a 
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different way, is the data sharing difficulty one concerning 

confidentiality? 

 

MS FERGUSON:   I am not sure.   

 5 

JUDGE HASSAN:   Okay.  If it is, and obviously we are exploring these 

options at this stage, bearing in mind there’s a bit of an impasse, if it is 

a confidentiality problem, would it be possible, for instance, for 

someone to, one, the Council to have a computer programme informed 

by the Panel’s decision which actually described in a geographic sense 10 

the area where controls apply within the wide eclipse, for that not to be 

available in the plan explicitly, but nevertheless able to be obtained on 

inquiry so that a person wanting to undertake earthworks within this 

broad area would be able to enter the site and know whether or not a 

rule is triggered for that earthworks? 15 

 

MS FERGUSON:   I am not sure. 

 

JUDGE HASSAN:   It is okay to say you are not sure. 

 20 

MS FERGUSON:   Yes, I am not sure. 

 

JUDGE HASSAN:   And I am not sure either, but of course we are trying to 

explore ways through this when it seems that there is some obscurity 

about points of difference and why and how they can be resolved. 25 

 

MS FERGUSON:   I will add a comment with reference to the New Zealand 

Archaeological Association data and the comments that I have 

provided to Ngai Tahu when we have explored the use of that data set, 

is my concerns with it is that it can chance over time, more sites can be 30 

added, so I have a concern around a rule being linked to that database 

because it can change over time and we have explored that part of the 

question in terms of information and data source. 

 

JUDGE HASSAN:   Right.  So finally, just back to that, which reminds me of 35 

my last question; from your perspective, what is the resource 

management reason that warrants a rule for earthworks management, 

bearing in mind under the Heritage New Zealand Legislation there are 

controls for archaeological disturbance.   

 40 

MS FERGUSON:   The evidence of Mr Davis explores the effectiveness of the 

Heritage New Zealand process.  From Ngai Tahu’s perspective they 

have provided evidence that it has not. 

 

JUDGE HASSAN:   Well, just from your perspective, do I take it that you 45 

agree that there is an adequacy that needs to be covered off? 
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MS FERGUSON:   Yes. 

 

JUDGE HASSAN:   What is it?  Is it that it is triggered on the basis of people 

being able to disturb and get away with it? 5 

 

MS FERGUSON:   That, I understand, has been one of Ngai Tahu’s concerns, 

yes. 

 

JUDGE HASSAN:   Right, thank you. 10 

 

SJH:   Thank you.  Ms Ferguson, your option 5 had the rules in the subject 

specific chapters; the option 1 you now prefer, it is all in one place.  In 

terms of clarity of use and usability, would it be necessary to put links 

within these rules? 15 

 

MS FERGUSON:   Yes. 

 

SJH:   So that if you are looking at earthworks you get a link across to this 

chapter, for example? 20 

 

MS FERGUSON:   That would assist in usability of the plan, yes. 

 

SJH:   Under our statement of expectations, of course, we are required to do 

that, are we not? 25 

 

MS FERGUSON:   Yes. 

 

SJH:   But that would not be a very difficult task to give those linkages? 

 30 

MS FERGUSON:   Once we have the final text from the other chapters, no, 

that is not a difficult task. 

 

SJH:   All right, thank you.  Mr van Mierlo, anything arising from the Panel’s 

questions? 35 

 

<RE-EXAMINATION BY MR VAN MIERLO [10.20 am] 

 

MR VAN MIERLO:   Just two points very briefly.  Firstly you referred to a 

difficulty obtaining GIS data from Ngāi Tahu relating to the sites, are 40 

you aware that GIS data has been provided to Council by Ngāi Tahu 

and Council now holds that data? 

 

MS FERGUSON:   No. 

 45 
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MR VAN MIERLO:   And, finally, in response to a question regarding the 

need to consider Council reserve status in relation to sites on Council 

land, or Council plan provisions, are you aware whether Council – I 

will reframe it; Council did not make any further submissions raising 

issues regarding reserve status or planning issues in relation to the sites 5 

of Ngāi Tahu cultural significance, did they? 

 

MS FERGUSON:   No. 

 

MR VAN MIERLO:   Thank you, that is all, sir. 10 

 

MS FERGUSON:   Thank you.  Mr Conway, anything arising or re-

examination? 

 

MR CONWAY:   No, thank you, sir. 15 

 

SJH:   Thank you, Ms Ferguson, you may stand down.  Yes, Mr Conway? 

 

<THE WITNESS WITHDREW [10.21 am] 

 20 

MR CONWAY:   Now I wish to call Mr Stevenson in relation to North Belfast 

provisions. 

 

SJH:   Thank you. 

 25 
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<MARK DAVID STEVENSON, sworn [10.21 am] 
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<EXAMINATION BY MR CONWAY [10.22 am] 

 

MR CONWAY:   Good morning, Mr Stevenson, could you please confirm 

your full name is Mark David Stevenson? 

 5 

MR STEVENSON:   It is. 

 

MR CONWAY:   And you have prepared two statements of evidence in 

relation to this hearing dated 2 December 2015 and 18 December 

2015? 10 

 

MR STEVENSON:   That is correct. 

 

MR CONWAY:   And the first of those refers back to previous evidence 

setting out your qualifications and experience? 15 

 

MR STEVENSON:   It does, yes. 

 

MR CONWAY:   Now, do you have any corrects to make to that evidence? 

 20 

MR STEVENSON:   I do, I have two corrections both on page 1 of my 

evidence-in-chief dated 2 December.  Both these changes reflect a 

change in my employer and the first is at paragraph 1.2, I wish to 

replace the word “at” which precedes” the Council”, replace the word 

“at” with “for”.   25 

 

 And in paragraph 1.5, the third to last line, I wish to delete the words 

“as my employer”. 

 

SJH:   Thank you. 30 

 

MR CONWAY:   Thank you.  And at the time you wrote that that was correct, 

wasn’t it? 

 

MR STEVENSON:   Sorry, yes, it was.  I finished employment at the Council 35 

on 6 January. 

 

MR CONWAY:   Thank you.  Now - - - 

 

JUDGE HASSAN:   Just for the record, Mr Conway, what was your position at 40 

Beca? 

 

MR STEVENSON:   Sorry, I am an associate at Beca.   

 

MR CONWAY:   And subject to those corrections do you confirm your 45 

evidence is true and correct? 
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MR STEVENSON:   Yes, it is. 

 

MR CONWAY:   Now, you have prepared a highlights package and I 

understand we have hard copies of this available as well as hard copies 5 

of your exhibit. 

 

SJH:   Thank you. 

 

MR CONWAY:   Does the Panel have copies of both of those documents? 10 

 

SJH:   We will give that exhibit 21, we have got a copy of that but I am not 

sure we have got a copy of that, I am not sure if we have a copy of the 

file?  

 15 

MR CONWAY:    In any event, Mr Stevenson can read that out. 

 

SJH:   Yes, that is fine. 

 

MR CONWAY:   Mr Stevenson, if you please read out your highlights package 20 

and give the Panel an update on the exhibit 21 which I will just ask you 

to produce now, do you produce this document as an exhibit? 

 

MR STEVENSON:   I do. 

 25 

EXHIBIT #21 – PROPOSED AMENDMENTS TO PROVISION IN 

PROPOSALS 16 (INDUSTRIAL) AND 8 (SUBDIVISION) FOR 

THE INDUSTRIAL GENERAL ZONE (NORTH BELFAST) 

 

SJH:   Yes, thank you. 30 

 

MR STEVENSON:   Good morning. 

 

 The Council in its stage 1 industrial proposal has proposed the zoning 

of land at North Belfast as Industrial General.  The Panel’s decision on 35 

the industrial proposal dated 18 December defers any decision on the 

zoning of this land until the hearing of cultural matters which are the 

subject of this hearing. 

 

 The industrial proposal as notified includes rules for managing effects 40 

of developments on cultural layers in the industrial general zone on the 

basis of its identification as a silent file.  It also included a setback from 

springs of 20 metres having regard to the values associated with 

springs. 

 45 

  [10.25 am] 
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 I can now advise that following a number of meetings involving 

submitters and their representatives, including the Radford family and 

Te Rūnanga o Ngāi Tahu, an alternative proposal has been prepared 

and agreed between the parties with the exception of one matter.   5 

 

 Through the discussions I understand from Ms Steven that the areas of 

greatest concern in the proposed Industrial are in and around existing 

springs.  The agreed rules framework therefore focuses on the land 

around the springs and in essence a tiered approach is proposed 10 

whereby the activity status is more permissive the further from springs 

that buildings, subdivision or earthworks occurs – and I describe that as 

a traffic light system, which I will come on to explain. 

 

 On this basis the proposal is to delete RD1 of 16.2.7.1.2 from the 15 

industrial proposal and the associated matters of discretion in 16.2.7.3.3 

which require resource consent for all new buildings or additions to 

buildings within the silent file area.   

 

 Rule 16.2.7.2.4, as proposed in my rebuttal evidence, requires buildings 20 

to be set back from springs and this is retained with amendments to 

make it clear where the setback is measured from.  

 

 Controls on earthworks and subdivision are proposed to be more 

focused and only apply within specified distances of springs.  25 

Effectively rules in the notified subdivision and earthworks chapter 

requiring consent for any subdivision or earthworks within the silent 

file are replaced.   

 

 Reflecting the development cycle and the likelihood that subdivision 30 

and/or earthworks will precede development greater controls are put on 

these activities compared to buildings.  For instance, subdivision is a 

controlled activity beyond a specified distance with standards and 

matters of control to ensure a protocol is in place in the event of 

accidental discovery of wahi tapu and wahi taonga.   35 

 

 Similarly earthworks are either permitted, controlled or restricted 

discretionary depending on their distance from the springs with 

standards and matters of control to manage effects and, for instance, 

that also cover accidental discovery. 40 

 

 The matter outstanding between the parties is whether springs and 

drains that are in the North Belfast ODP area should also be subject to 

the setback rules.  So with reference to exhibit 21 and the first page, the 

rules on that first page relate to buildings and their distance from the 45 

springs.  The last sentence of the permitted rule, for instance, states this 
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includes springs and waterbodies and drains and I understand from the 

other parties that the matter in dispute is the reference to drains. 

 

 I consider there is two primary reasons for the rules to apply to drains 

as well as waterbodies within the North Belfast area.  Firstly, the rules 5 

prescribing setbacks from waterbodies in chapter 6 do not apply to all 

waterways in the North Belfast area and therefore would not apply to 

springs in those drains. 

 

 Secondly, the rules in chapter 6 still allow for activities within the 10 

setbacks from waterbodies including those drains that are subject to 

chapter 6 and therefore there is less protection given to those springs in 

chapter 6. 

 

 As the Panel will be aware from reading my evidence I considered a 15 

number of option for how effects on cultural values are managed in the 

proposed Industrial zone.  The position I reached in my rebuttal 

evidence was the certification route enabling the Runanga to sign-off 

that a development is appropriate and therefore permitted.  However, 

through the discussions, there has been a number of issues identified 20 

with the certification route including, as I understand, a lack of 

expertise in the Runanga to make decisions of this nature and the 

process for certification including any right of challenge. 

 

 I am conscious the Panel has not had an opportunity to review these 25 

provisions and I am happy to assist the Panel further with any questions 

the Panel may have. 

 

 Just on two other matters that are not in the written text supplied;  

further discussion may result in agreement on the relevant clause that I 30 

have mentioned there is disagreement on and through that if there is 

any agreement then a revised position can be filed. 

 

 And just finally, through chapter 6 or proposal 6 should I say, 

Ngāi Tahu have sought that springs be included within the definition of 35 

waterbodies and if that relief were accepted setbacks in chapter 6 

would also apply to springs. 

 

 There may be a need if that relief were to be accepted to revisit these 

provisions to avoid duplication and controls between chapter 6 and 40 

chapters 16 and 8, but as it stands at the present time there is no 

duplication. 

 

SJH:   Thank you.  Mr van Mierlo? 

 45 

<CROSS-EXAMINATION BY MR VAN MIERLO [10.30 am] 
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MR VAN MIERLO:  Sir, thank you.  Just a couple of very brief matters, 

Mr Stevenson, good morning. 

 

MR STEVENSON:  Good morning. 5 

 

MR VAN MIERLO:  Firstly, with regards to the revised form of the proposal 

just want to confirm that that was circulated late last night, is that 

correct, there drafts circulating late last night? 

 10 

MR STEVENSON:  This version was circulated just prior to 8.30 this morning.  

It took on board the comments made by Ms Stevens and Ms Aston late 

last night and this morning. 

 

MR VAN MIERLO:   So, as of the versions that were circulating late last night 15 

there were issues that were highlighted in the versions that the planners 

were seeking legal advice on.   

 

 Now, just finally, you have referred to certification.  It may be implicit 

in your evidence but I just want to confirm that you no longer support 20 

certification as it was proposed in your earlier evidence. 

 

MR STEVENSON:   That is correct. 

 

MR VAN MIERLO:   That is in relation to issues pertaining to cultural values. 25 

 

MR STEVENSON:   It is, yes. 

 

MR VAN MIERLO:   Thank you, nothing further, sir. 

 30 

SJH:   Thank you, Dr Mitchell. 

 

DR MITCHELL:   Thank you, sir, just two very simple matters thanks, 

Mr Stevenson.  Just to clarify the status of the document, exhibit 21, 

that is a version that you have prepared that you have attempted to 35 

incorporate feedback from the other planners but it not something that 

they have specifically agreed to at this point, is that correct? 

 

MR STEVENSON:   That is correct.  The version has been back and forward 

between the parties and various tract changes added and I have sought 40 

to reflect those discussions and my views on those. 

 

DR MITCHELL:   Thank you – and I obviously have not read this in any detail 

but just one matter that occurred to me.  It is on the third page which is 

under the new section 8.3.3.13, Activity Standards and it is point D on 45 

the, essentially the part of the accidental discovery protocol.  It is about 
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eight or nine lines down from the bottom and it says, “Immediately 

following the discovery of material suspected to be a taonga or iwi or 

Māori archaeological site.” 

 

 What does “suspected” mean in that context and who suspects? 5 

 

MR STEVENSON:   In answering that question, just by way of context, these 

activity specific standards, there is some discussion as recently as last 

night about the uncertainty and discretion within them as to how 

someone knows if they comply or not and  - - - 10 

 

DR MITCHELL:   That was the point of my question. 

 

MR STEVENSON:   For rewording we have sought to remove that discretion 

although “suspected” still retains some ambiguity and is not clear so at 15 

this point I would go so far to suggest removing the word “suspected” 

to remove that ambiguity but I would appreciate further discussion with 

the parties before they take the stand. 

 

DR MITCHELL:   Because the person discovering it is more likely than not to 20 

be a bulldozer driver or ditch digger or something, and he may not 

suspect anything? 

 

MR STEVENSON:   Yes, certainly clause A requires that the person 

responsible for the works agrees to any requests for a representative of 25 

the runanga to be contracted to be present during earthworks and, in a 

practical sense, I would see the role being of that observer and the 

contractor. 

 

DR MITCHELL:   I mean there are a number of accidental discovery protocols 30 

that are sort of standard conditions of consent all around the country, 

certainly in my knowledge. 

  

 Does the Christchurch City Council have a standard accidental 

discovery protocol condition that it would routinely put on earthworks 35 

consents and how does this relate to that? 

 

MR STEVENSON:   There is a protocol in the operative plan and I understand 

that is applied by way of conditions.  There is also a protocol in the 

Mahaanui Iwi Management Plan 2013 and there was discussion about 40 

whether the protocol should sit in the Plan or sit outside the Plan and 

there were benefits and costs of each.  Having it in the Plan reduces 

flexibility of the change and adaptations to specific circumstances but it 

was felt between the parties appropriate to include in the Plan on the 

basis that it provides certainty for both parties. 45 
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DR MITCHELL:   All right, thank you.  Thank you, sir. 

 

SJH:   Ms Dawson? 

 

MS DAWSON:   Thank you, Mr Stevenson, I will not ask you any questions 5 

about these rules because I just have not had time to read them but I 

think you addressed my questions Subdivision and Earthworks in the 

crossover now included in this package. 

 

  [10.35 am] 10 

 

 You have gone away from the certificate provision.  My only other 

question is just making sure I have got my head around this springs 

business because I do not think Mr Dale, who has provided evidence 

for Ngai Tahu, is attending.  He says he has reviewed the Council’s 15 

proposed definition of “spring” and he is comfortable with it and 

suggests no amendment and he is implying that the definition of 

“spring” is – no, maybe I am getting this wrong. 

 

 Could you just tell me what the difficulty is with the waterway, either 20 

the definition or the rules in chapter 6, not including springs? 

 

MR STEVENSON:   The last page of the red line version which you will not 

have had a chance to look at includes an amended version of springs.   

 25 

 There has been some discussion among the parties about the nature of 

springs and the fact that springs – applying these rules the difficulty is 

that upon observation, there are springs which are clearly invisible and 

there are bubbles appearing at the surface in a pool of water.  

 30 

 There are other areas which are wet and where there is potentially a 

spring but in the context of north Belfast, it has been agreed that these 

rules would only apply where the spring is visible and the difficulty of 

broadening out a definition of spring is those areas where there is damp 

ground but it is not known whether it is a spring.  It is difficult to 35 

distinguish from stormwater pooling on the ground so there has not 

been a significant change to the definition on this last page but there are 

some issues fraught with how you apply rules to springs. 

 

MS DAWSON:   So, for the purpose of these rules, a specific, I suppose, angle 40 

on that definition, is to be included for the purpose of these rules but 

when it comes to chapter 6 and dealing with the broader 

interrelationship between water body and spring then we would need to 

come back and just make sure there are no inconsistencies? 

 45 

MR STEVENSON:   That is right. 
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MS DAWSON:   Thank you, and thank you for your work on trying to reach 

agreement with these. 

 

MR STEVENSON:   Thank you. 5 

 

SJH:   Thank you.  Ms Huria? 

 

MS HURIA:   Thank you, morning, Mr Stevenson.  I am just interested to 

know why “either on a permanent or intermittent basis” was deleted; is 10 

it because you have agreed it has to be visible in this case? 

 

MR STEVENSON:   No, a permanent or intermittent basis may still be visible 

regardless.  We deleted that from – it is my opinion that insufficient 

information was known about the springs in this location as to whether 15 

they are all permanent or intermittent and I did not feel that that 

wording added any substance; maybe because the definition without 

those words still addresses both. 

 

MS HURIA:   Okay, no, thank you.  Thank you, sir. 20 

 

SJH:   Thank you, Judge. 

 

JUDGE HASSAN:   Yes, thank you, Mr Stevenson.  I think I will think about 

these provisions a bit further because I did have one or two technical 25 

questions, but what I heard you say in your answer to Ms Dawson a 

minute ago, just tell me if I am right or wrong, that these rules were 

intended to apply only when a spring is visible? 

 

MR STEVENSON:   That is correct. 30 

 

JUDGE HASSAN:   And so when I look at the permitted, controlled and 

restricted discretionary activities I should read them on that basis, 

because it is not quite how I read them? 

 35 

MR STEVENSON:   That is right. 

 

JUDGE HASSAN:   Okay, so there may be one or two questions arising from 

that. 

 40 

SJH:   Thank you, anything arising, Mr van Mierlo? 

 

MR VAN MIERLO:   No, sir. 

 

SJH:   Anything arising or re-examination? 45 
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MR CONWAY:   No, thank you, sir. 

 

SJH:  Thank you, Mr Conway.  Yes, thank you, Mr Stevenson, you may stand 

down. 

 5 

MR STEVENSON:   Thank you. 

 

<THE WITNESS WITHDREW [10.39 am] 

 

MR CONWAY:   Sir, as Mr Stevenson indicated, the intention is that the 10 

planners will continue to discuss and if we can file a joint 

memorandum or address it in closing then we will do that wrapping up 

those provisions. 

 

 But if, in the meantime, the Panel has any particular questions for Mr 15 

Stevenson I can confirm that we will make him available for those. 

 

SJH:   Well, the Panel has been talking about a process for all of these different 

bits of this particular chapter because I think it is generally agreed there 

is work still going on in all of these areas, so we will inform you of that 20 

and it may be that further down the track they will have to be recalled 

whether it is in hot tub situation or for questioning or whatever, we will 

have to determine in due course. 

 

MR CONWAY:   Yes. 25 

 

SJH:   But we are working to try to put together a process that will give some 

indications of findings that will assist the process and take it from 

there, okay? 

 30 

MR CONWAY:   Thank you, sir.  Now, I will call Mr Pauling. 
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<CRAIG PAULING, affirmed [10.40 am] 
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SJH:   Take a seat, Mr Pauling. 

 

<EXAINATION BY MR CONWAY [10.40 am] 

 

MR CONWAY:   Good morning, Mr Pauling.  Could you please confirm your 5 

full name is Craig Aaron Pauling? 

 

MR PAULING:   It is. 

 

MR CONWAY:  You have prepared two statements of evidence dated 10 

2 December 2015, and 15 January 2016? 

 

MR PAULING:   Yes. 

 

MR CONWAY:  And the first of those sets out your qualifications and 15 

experience? 

 

MR PAULING:   Yes. 

 

MR CONWAY:   Do you have any corrections to make to those statements of 20 

evidence? 

 

MR PAULING:   No. 

 

MR CONWAY:   No.  Do you therefore confirm them as true and correct? 25 

 

MR PAULING:   Yes. 

 

MR CONWAY:   Could you please provide the Panel with a brief highlights 

package summarising your evidence? 30 

 

MR PAULING:  Yes.  May I stand just to do my mihi?  (Māori content 1.34) 

 

MS HURA:   Kia Ora. 

 35 

MR PAULING:   So Kia Ora, my name is Craig. 

 

 In 2014 I was engaged by the Christchurch City Council as part of a 

Boffa Miskell team to contribute to the preparation of a landscape 

study for Christchurch City, referred to as the Christchurch Landscape 40 

Study, for which I provided cultural input in support of the key author, 

Yvonne Pfluger.   

 

 During the process and in response to feedback from the Runanga 

Focus Working Group, I was also commissioned by CCC to prepare an 45 

addendum report relating to Ngai Tahu sites and values on Banks 
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Peninsula, Te Pa Tako Orako Hotu (ph 3.07) referred to as the Te 

Pataka (ph 3.10) addendum. 

 

 After the preparation of the above studies I was also engaged to 

respond to submissions and to provide independent expert advice 5 

relating to my input into the studies. 

 

 In particular I have largely dealt with aspects of the Te Runanga o Ngai 

Tahu submission including providing evidence-in-chief on the Ngai 

Tahu proposal for a new chapter, Ngai Tahu and the Natural 10 

Environment, and the identification of sites of Ngai Tahu cultural 

significance. 

 

 I have also provided rebuttal evidence with respect to the Ngai Tahu 

proposal and in particular the evidence of Kyle Moore Davis.  I have 15 

also been involved with informal and formal mediation with 

Te Runanga o Ngai Tahu as well as continuing to be part of the CCC 

team working in collaboration with Ngai Tahu on aspects of the Ngai 

Tahu proposal. 

 20 

 A key element in forming my work on the landscape studies, as well as 

the more recent discussions, has been engagement undertaken with 

Te Runanga o Ngai Tahu Mahaanui Kurataiao, as well as 

representatives of Nga Papatipu Runanga, mainly through the Runanga 

Focus Working Group. 25 

 

 My role within the Christchurch Landscape Study, as well as the 

Te Pataka addendum, was to identify and assess the cultural values that 

make up part of the associative values within landscape overlay areas.  

These included such things as pa, kainga, wahi tapu and mahinga kai 30 

sites of significance to Ngai Tahu. 

 

 To identify landscape values and/or sites of significance within the 

study areas, a review of relevant planning and historical documents and 

sources was undertaken.  This include iwi, environmental planning 35 

documents, existing and previous district plan maps and information, 

cultural impact assessments and other reports, as well as information 

from available tribal manuscripts, court records and other reference 

material and information. 

 40 

  [10.45 am] 

 

 From these sources a draft list of cultural sites and values was prepared 

and discussed and reviewed by Te Runanga o Ngai Tahu and 

Mahaanui Kurataiao staff, as well as Papatipu Runanga representatives 45 

including there the Runanga Focus Working Group.  This information 
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was then used within the Christchurch Landscape Study and Tipataka 

Addendum reports, both of which were provided to Papatipu Runanga 

representatives and Te Runanga o Ngai Tahu and then Mahaanui 

Kurataiao staff for review and feedback before finalising. 

 5 

 All of the outstanding natural landscapes, significant landscapes and 

features within Otautahi, Christchurch, and onto Te Pa Tako Orako 

Hotu, Banks Peninsula, were found to have some form of cultural 

associative values.  These largely related to key peaks, passes, trails, 

wahi tapu, mahinga kai and settlement areas of significance to 10 

Ngai Tahu.  These included the sites listed in paragraph 7.2 to 7.4 of 

my evidence-in-chief. 

 

 In dealing with submission issues, issue 1D in relation to our strategic 

objectives and how chapter 9 has dealt with that, it was my view that 15 

the landscape study and the revised proposal, including the new 

Ngai Tahu section, appropriately recognise and provides for Ngai Tahu 

values, taking into account the need for further refinement around site 

extents and rules. 

 20 

 In relation to issue 1DA, do the objectives and policies and rules 

proposed by Ngai Tahu appropriately recognise and provide for 

protection of sites?  I consider that there is a significant alignment 

between the sites identified by Ngai Tahu and those sites and values 

identified through the Christchurch Landscape Study and the Tipataka 25 

Addendum.  On the whole, the sites identified by Ngai Tahu are well-

known sites of cultural significance and their existence is not disputed.  

However the extent of sites proposed by Ngai Tahu requires some 

refinement, particularly in relation to archaeological extents as well as 

specific rules that may apply.  I support the approach of continuing to 30 

work with Ngai Tahu on this. 

 

 In relation to issue 3N, should landscape and natural character in the 

coastal environment overlays be deleted from Papakainga zones and 

sites of cultural significance.  I do not agree that landscape and natural 35 

character overlays should be deleted from Papakainga zones and sites 

of cultural significance due to the fact that Ngai Tahu cultural values 

have contributed to their assessment and also because the areas have 

wider landscape values that are important to protect. 

 40 

 I do, however, support the inclusion of a new Ngai Tahu section as well 

as accompanying schedule of sites with refined site extents and rules.  I 

also support the inclusion of customary harvest as a permitted activity 

within the overlay areas. 

 45 
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 That is the next issue, issue 3O, should customary use of land and other 

natural resources be listed as a permitted activity? 

 

 I consider with reference to stage 2 definition of customary harvest that 

such activities would be of a scale that would not modify the landscape 5 

or natural character of the coastal environment. Furthermore, it is 

important to note that both Ngai Tahu settlement and Mahinga kai 

values are noted as qualities of a majority of the landscape and natural 

character area overlays and therefore the continuation of these practices 

is inherent in the overall assessment.  I therefore support customary 10 

harvest being a permitted activity within the landscape and natural 

character areas. 

 

 Issue 3P, should the policies be amended to emphasise the significance 

of Mahinga kai in Lyttelton Harbour, and cultural initiatives and 15 

spiritual significance through education?  I consider that Whakaraupo 

in Lyttleton Harbour is well-known as a place of customary food 

gathering, particularly for Ngāti Wheke, and support including a 

reference to this within policy 9.2.2.5. 

 20 

 Issue 3Q is the policy on future work on cultural landscapes 

sufficiently detailed?  I firstly acknowledge the work undertaken by 

Ngai Tahu as part of their submission and evidence, which has initiated 

the proposed future work on cultural landscapes.  I also support the 

position of Christchurch City Council to include a new section with 25 

policies and objectives, as well as the potential of a schedule with 

refined site extents and rules.  I also support the need for further work 

and retaining the policy on future cultural landscapes, as not all sites of 

Ngai Tahu cultural significance have been currently identified. 

 30 

 On the whole, and subject to the issue of site extents, I consider the 

methodology used by Ngai Tahu to identify culturally significant sites 

to be a sound and robust method and in fact similar to the methods used 

in the Christchurch Landscape Study and the Tipataka Addendum. 

 35 

  [10.50 am] 

 

 The eclipse method use for the definition of side extents is, however, 

under developed and with further work could be substantially 

improved.  Sites which have specific extent relating to specific values 40 

and features, eg the Raekura/Redcliffs area with expert archaeological 

extents, are appropriate.   

 

 I therefore support the inclusion of sites of Ngai Tahu cultural 

significance in the district plan, but recommend either changes, 45 
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refinement to some extents, and/or some recategorisation of sites and/or 

amendment to the rule framework applied to particular sites. 

 

 I also continue to support the need for further and future work by Ngai 

Tahu and CCC on these sites and cultural landscapes in general, 5 

including the potential inclusion for further sites that have not been 

included at present. 

 

 In terms of site categories, there are three categories, as you have heard 

in previous evidence, used in the Ngai Tahu submission – wahi 10 

tapu/wahi taonga, Nga Turanga Tupuna, and Nga Wai.  I believe these 

are sound categories relating to key Ngai Tahu cultural values.  I do, 

however, believe there may be scope to create further subcategories 

with different rules/matters of discretion due to the differences that 

some hold. 15 

 

 My specific feedback on each site is included in my rebuttal evidence 

under clause 5, clause 6 and clause 7. 

 

 Overall, I have no dispute with any of the sites listed but recommend 20 

refinement of certain site extents to follow better determined 

archaeological contour or landscape features, and/or some 

recategorisation of sites and/or amendment to the rule framework 

applied to sites.   

 25 

 The majority of wahi tapu/wahi taonga sites were well defined and 

appropriate to be scheduled and have certain rules included.  The 

majority of Nga Turanga Tupuna sites were not well defined, eg large 

ellipses, but could be scheduled without rules noting that objectives and 

policies would provide for these.  All Nga Wai sites are well defined 30 

and match the sites identified in the Christchurch Landscape Study as 

significant landscapes.  Furthermore, there are numerous sources of 

information in relation the cultural significance of these water ways.   

 

 In terms of planning provisions, I agree that a new section is 35 

appropriate and that objectives and policies and types of sites identified 

are appropriate.  However, without refinement of certain site extents 

and/or recategorisation of some sites and/or changes to some rules 

associated with sites, the suite of rule provisions proposed by Ngai 

Tahu may be unduly onerous on all parties, including Manawhenua. 40 

 

 Further work and collaborative effort is required in respect of maps and 

provisions and would be worthwhile.  A larger extent of silent files 

should be identified on planning maps, but the rules amended so that 

these are efficient and effective for existing settlement areas.   45 
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 Rules are the most appropriate method to protect and manage wahi tapu 

sites, however further consideration needs to be given to the proposed 

rule makers to ensure the rules are effective and efficient. 

 

 Further consideration is given to the appropriate provisions for both 5 

Nga Turanga Tupuna and Nga Wai sites through continued work with 

Ngai Tahu. 

 

SJH:   Thank you.  We will take the morning adjournment at this stage because 

I understand the technicians have arrived to try and get the TV screens 10 

working, so it may be a bit longer than planned, so we will come back 

to your cross-examination and Panel questioning after that.  Thank you, 

Mr Pauling. 

 

ADJOURNED [10.54 am] 15 

 

RESUMED [11.12 am] 

 

SJH:   Yes, thank you.  Mr Pauling, you are still on your former affirmation, 

you understand? 20 

 

MR VAN MIERLO:   Sir, just before we proceed, I just raise a matter, sir. 

 

SJH:   Yes. 

 25 

MR VAN MIERLO:   I have been informed the first Ngāi Tahu witness has to 

leave relatively soon and I have discussed with Mr Conway and he has 

indicated that, with the Panel’s leave, he is agreeable to that witness 

being called at this point in time given that cross-examination of 

Mr Pauling has commenced so I do make that request, sir. 30 

 

SJH:   All right, that is fine.  If you just stand down for now, Mr Pauling, and 

we will have you reaffirmed or sworn when you come back.  Yes, 

Mr van Mierlo. 

 35 

<THE WITNESS WITHDREW [11.13 am] 

 

MR VAN MIERLO:   Thank you, sir.  I now call Mr George Waitai Tikao. 

 

SJH:   Mr Cleary? 40 

 

MR CLEARY:  Sir, can I indicate I have advised my friend that I don’t have 

any questions of Mr Tikao, I am scheduled to cross-examine but I 

withdraw that. 

 45 

SJH:   All right, thank you. 
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MR CLEARY:   And indeed I withdraw, with your leave, cross-examine of 

Ms Legarth and Ms Murchison but can I just reserve my position in 

respect of Ms Stevens? 

 5 

SJH:   Who are you reserving your position? 

 

MR CLEARY:   Sorry, I may have some questions in respect of Ms Stevens 

but I do not have any questions of - - - 

 10 

SJH:   Of anyone else. 

 

MR CLEARY:   Of Ms Legarth or Ms Murchison. 

 

SJH:   Okay, that is fine, noted. 15 

 

MR CLEARY:   Thank you. 

 

SJH:   Do you wish to be excused? 

 20 

MR CLEARY:   No, it is fine, thank you, sir. 
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<GEORGE WAITAI TIKAO, sworn [11.14 am] 
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MR VAN MIERLO:   Kia ora, good morning, Mr Tikao. 

 

MR TIKAO:   Kia ora koutou.   

 

SJH:   Just take a seat, thank you. 5 

 

MR TIKAO:   (Māori content 2.10)  

 

MS DAWSON:   Kia ora. 

 10 

MS HURIA:   Kia ora. 

 

<EXAMINATION BY MR VAN MIERLO [11.15 am] 

 

MR VAN MIERLO:   Kia ora, thank you, Mr Tikao.  Could you please 15 

confirm your full name is George Waitai Tikao? 

 

MR TIKAO:   My name is George Waitai Tikao. 

 

MR VAN MIERLO:   And you have provided a statement of evidence in 20 

relation to this matter dated 10 December?    

 

MR TIKAO:   Yes.  I am - - - 

 

MR VAN MIERLO:   Could you confirm your statement of evidence is true 25 

and correct please? 

 

MR TIKAO:   Confirm my statement of, I didn’t quite hear what you said I am 

a wee bit deaf? 

 30 

MR VAN MIERLO:   Sorry, could you please confirm your statement of 

evidence is true and correct? 

 

MR TIKAO:   Yes. 

 35 

MR VAN MIERLO:   Thank you.  Now, you have prepared a summary 

statement? 

 

MR TIKAO:   I have, your Honour. 

 40 

MR VAN MIERLO:   I would ask you please to provide that statement to the 

Panel and then answer any questions which they may have, thank you. 

 

MR TIKAO:   Kia ora, thank you.  My name is George Waitai Takao, I am 

here today to represent and uphold the manawhenua of Ōnuku Runanga 45 

based at the Kaik in Akaroa Harbour. 
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 Ōnuku Runanga is the modern assemblage of the Ngāi Tahu Irakehu 

(ph 1.30) hapu of the Ngāi Tahu iwi and one of the 18 Papatipu 

runanga of Ngāi Tahu.   

 5 

 Ngāi Tahu being of course the tangata whenua at the bottom three-

quarters of Te Waipounamu, the South Island, and its associated 

islands, having had until the 19th century of course undisturbed 

occupation of these islands for approximately 50 generations.  We as 

Ngāi Tahu have various abilities to be able to link ourselves largely via 10 

whakapapa geological links and pūrākau traditions to large expanses of 

geography to signify the importance to us.   

 

 For us Papatuanuku, the earth, is an atua and tupuna.  Te Waka o 

Aoraki Te Waipounamu, the entirety of the South Island as an ancestral 15 

canoe or Aoraki and of our island of the greenstone waters.  Te Pataka 

o Rakaihautū Banks Peninsula is the great food storehouse of one of 

our eponymous tribal tupuna Rakaihautū.  A famous ancestral 

Polynesian explorer of ours and also known to the people of the Cook 

Islands Rapanui, and of course the multiple of areas and sites within 20 

each of these areas that have cultural activities and histories and 

associated to them. 

 

 I have chosen to participate in this process out of what I believe to be 

culturally appropriate need to advocate for the recognition of the 25 

relevant protection of various sites of significance to Ngāi Tahu that 

fall within the geographic space that the Christchurch City Council 

calls the Christchurch District.   

 

 I would like to take the opportunity here to remind those gathered that 30 

Te Pataka o Rakaihautū Banks Peninsula and Akaroa Harbour as a 

whole is an important cultural landscape to us and is regarded as such 

in our collective cultural memory.  Akaroa Harbour also has within it 

many places important to us such as mahinga kai, food gathering, and 

possessing places, places commemorating ancestors and their activities, 35 

urupa, burial places et cetera et cetera. 

 

 I am also certain that there exists a similar regard on the part of my 

whenuka (ph 4.58) my relatives and fellow iwi members for cultural 

landscape like Whakaraupō (Lyttelton Harbour), Wairewa (Lake 40 

Forsyth/Little River), Koukourārata (Port Levy), Purau, Okains Bay, 

Kaitorete Spit, Te Waihora, Raekura (Red Cliffs), Ihutai, etcetera.  The 

evidence of my whanaunga, Iaean Cranwell, of Wairewa Rūnanga may 

be able to allude further to some of the areas I have just mention. 

 45 

  [11.20 am] 
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 Because of this recognised importance, Ōnuku Rūnanga undertook to 

register a number of wāhi and historic places of significance to Ngāi 

Tahu within Akaroa Harbour, to be identified on the Heritage New 

Zealand list, Rārangi Kōrero, administered by Heritage New Zealand 5 

under the Heritage New Zealand Pouhere Taonga Act 2014. 

 

 The sites we registered were Ōnawe, Takapuneke, Ōnuku Whare 

Karakia, Ōteauheke, Tutokiraki and Kāti Māmoe urupa at Ōnuku.  This 

has been one way we have been able to have sites of significance 10 

recognised and protected, to the extent of protections afforded by 

Heritage New Zealand information pertaining to these places can be 

provided to you by the Rūnanga o Ngāi Tahu expert witnesses and/or 

Heritage New Zealand among with brief descriptions in my own 

written evidence. 15 

 

 Silent File areas are areas our tribal experts of the day identified by 

information handed down from our tupuna to indicate to us that we as 

manawhenua should observe and have involvement in the management 

of activities within these areas in the event of inappropriate disturbance 20 

to cultural values. 

 

 I am not in a position to be able to provide any further detail regarding 

the underlying information pertaining to these values other than to say, 

the areas have been defined and we need to have respect and regard for 25 

them. 

 

 I believe they should be given due recognition and mapped to their 

original extent in the District Plan towards having appropriate 

protections in place. 30 

 

 I support the efforts of Mr Davis, his colleagues and methods they have 

undertook to be able to provide lists of sites for this process.  I hope 

that my kōrero today will contribute towards a better understanding by 

the various parties that Ngāi Tahu heritage and places pertaining to 35 

deserve appropriate recognition and protection by whatever tools there 

are available. 

 

 Thank you, nō reira tēnā ra koutou katoa. 

 40 

SJH:   Thank you. 

 

MS DAWSON:   Kia ora. 

 

SJH:   If you just stay there for a moment, I will see if the Panel have any 45 

questions of you.  Dr Mitchell? 
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DR MITCHELL:   Kia ora, Mr Tikao, I have no questions thank you. 

 

MR TIKAO:   Kia ora. 

 5 

SJH:   Ms Dawson? 

 

MS DAWSON:   Kia ora, Mr Tikao, thank you, just one question and if you do 

not know the answer let me know, but the Silent File areas that have for 

long been recognised in the Akaroa Harbour area, do you know 10 

whether they have previously been shown in what was the Banks 

Peninsula District Plan? 

 

MR TIKAO:   It goes back for quite some time, that when they – we always 

had the silent file areas in our map, but they were not map by any other 15 

group.  The red book that we put out a long-time ago and i do not know 

the dates, the silent files were mapped and put in and now they are 

recognised by Councils. 

 

MS DAWSON:   So they have been mapped for quite some time and maybe 20 

there are differences with the extent, but generally they have been 

known for quite some time. 

 

MR TIKAO:   They have been.  The Whakatau kaupapa recognise them and 

map them. 25 

 

MS DAWSON:   Yes, that was some time ago now, yes. 

 

MR TIKAO:   Yes. 

 30 

MS DAWSON:   Thank you very much for that, thank you. 

 

MR TIKAO:   Kia ora. 

 

MS DAWSON:   Kia ora. 35 

 

SJH:   Thank you. 

 

MS HURIA:   No thank you, sir. 

 40 

SJH:   Judge? 

 

JUDGE HASSAN:   Tēnā koe, Mr Tikao, I have no questions either, noting 

that in this area it is pleasing to see there is materially no difference as I 

understand it, thank you. 45 
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MR TIKAO:   Kia ora. 

 

SJH:   Anything arising? 

 

MR VAN MIERLO:   No, sir, thank you. 5 

 

SJH:   Mr Tikao, thank you for coming today and thank you particularly for 

sharing your knowledge and wisdom with the Panel, it was of great 

assistance to us, thank you. 

 10 

MR TIKAO:   Thank you, your honour. 

 

<THE WITNESS WITHDREW [11.25 am] 

 

SJH:   Yes, Mr Pauling, if you just come forward again, seeing there has been a 15 

break we will have you re-sworn or affirmed. 
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<CRAIG PAULING, affirmed [11.26 am] 
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<EXAMINATION BY MR VAN MIERLO [11.26 am] 

 

MR VAN MIERLO:   Kia ora, good morning, Mr Pauling. 

 

MR PAULING:   Kia ora. 5 

 

MR VAN MIERLO:   Mr Pauling, you describe the considerable body of work 

which you have undertaken for Council over a number of years in 

identifying sites of cultural significance within the district, would you 

agree it is fair to say that that work has not been adequately reflected in 10 

Chapter 9 as notified by the Council? 

 

MR PAULING:   Yes, are you talking about not the new proposal, yes, 

original? 

 15 

MR VAN MIERLO:   I am talking about the original notified proposal. 

 

MR PAULING:   I think it comes down to the question about the future work 

which was anticipated, so probably not. 

 20 

MR VAN MIERLO:   Now in your rebuttal evidence you confirm that many of 

the sites of Ngāi Tahu cultural significance identified in the Ngāi Tahu 

submission are appropriate for inclusion in the Replacement Plan, 

would you agree with that? 

 25 

MR PAULING:   Pardon, can you repeat the question? 

 

MR VAN MIERLO:   Yes.  I am just asking you, that in your rebuttal evidence 

you agree that many of the sites identified in the Ngāi Tahu submission 

are appropriate for inclusion in the Replacement Plan. 30 

 

MR PAULING:   Yes, I definitely agree. 

 

MR VAN MIERLO:   Yes.  And that includes sites on City Council land? 

 35 

MR PAULING:   Yes. 

 

MR VAN MIERLO:   And on Crown land? 

 

MR PAULING:   Yes. 40 

 

MR VAN MIERLO:   And on Ngāi Tahu land? 

 

MR PAULING:   Yes. 

 45 
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MR VAN MIERLO:   And also within the common marine and coastal area, on 

the coastline there? 

 

MR PAULING:   In terms of the coastline I think, when you have got the 

eclipses that go over property boundaries that is where I do have some 5 

recommendations about that. 

 

MR VAN MIERLO:   Yes.  And that was the next point I just wanted to 

confirm, you recommend revising the boundaries of some sites to avoid 

private land and confine the sites to Council/Crown or Ngāi Tahu land? 10 

 

MR PAULING:   Yes, mainly because there are some sites on the Ngāi Tahu 

maps which are like that, and so I am trying to keep them consistent 

because the ones that are like that follow contour lines or 

archaeological assessments. 15 

 

MR VAN MIERLO:   Yes, okay.  Would you agree that cultural values often 

do not align with European legal title boundaries? 

 

MR PAULING:   Probably, but I think there is – when you are going through a 20 

District Plan process or a planning process, there needs to be some 

lines obviously drawn on maps to give either landowners or the 

community certainty about those so, yes.  Of course some of the values 

are hard to define exactly, hence why the ellipse method outlined in my 

evidence I do agree that at times it is the only way to do it and silent 25 

files is one method that is used with a large circle. 

 

 But I think with more work you can, especially with the ngā turanga 

tupuna sites you could definitely refine them. 

 30 

MR VAN MIERLO:   Yes.  But in terms of refining sites along title boundaries 

– I think I understand, you would agree that, because the title 

boundaries could be an “overlay” if you like, over prior activities that 

have occurred on that land, care would need to be taken that, that does 

not undermine the accurate defining of those sites and the extent of 35 

their values? 

 

  [11.30 am] 

 

MR PAULING:   Definitely. I think that you have got to think about the 40 

outcomes and the values you are trying to protect though, and the 

purpose of the rules that might be attached to some of those extents. 

 

 Yes, so they are not overly onerous or actually do not have an impact at 

all.  So I think, yes, care needs to be taken. 45 
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MR VAN MIERLO:   Now, would you agree that culturally significant sites on 

private land can be at real risk of modification or destruction? 

 

MR PAULING:   Yes. 

 5 

MR VAN MIERLO:   So being on private land does not make a site any more 

secure or less risk of modification? 

 

SJH:   That was an agreement? 

 10 

MR PAULING:   No, no, yes, sorry. 

 

SJH:   We just need it for the record, Mr Pauling. 

 

MR PAULING:   Sorry. 15 

 

MR VAN MIERLO:   Thank you sir. And conversely on public land 

administered by large public agencies, like Council, Crown, Ngai Tahu, 

they have available resources to get archaeological assessments when 

developments are planned.  Would you agree? 20 

 

MR PAULING:   Yes. 

 

MR VAN MIERLO:   Yes.  But a private land owner is less likely to get an 

archaeological assessment unless there is a requirement for them to do 25 

so? 

 

MR PAULING:   I would agree with that. 

 

MR VAN MIERLO:   Now, you also refer in your evidence to the desirability 30 

of further archaeological assessment at some sites to refine boundaries.  

Do you recall that? 

 

MR PAULING:   Yes. 

 35 

MR VAN MIERLO:   Yes.  Would you agree that archaeological assessment 

should not be essential before a site of cultural significance can be 

included in a district plan? 

 

MR PAULING:   Yes, I do not think, I have said in my evidence that some of 40 

the site extents could be included, but the rules would have to be 

looked at. I think it is important that the sites are mapped and are 

shown in the District Plan, but it is all about the rules that may apply. 

 

MR VAN MIERLO:   Yes. 45 
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MR PAULING:   So I think it is important that the community and developers 

and Council are aware of them for sure. 

 

MR VAN MIERLO:   Yes.  Just to clarify, you are not suggesting that land 

owners should be able to veto or prevent the application of a district 5 

plan cultural significance overlay over private land, are you? 

 

MR PAULING:   No. 

 

MR VAN MIERLO:   Now, on the whole you have confirmed the 10 

methodology used to identify the sites of Ngai Tahu cultural 

significance to be sound and robust? 

 

MR PAULING:   Yes. 

 15 

MR VAN MIERLO:   But you do express a reservation about the use of circles 

or ellipses? 

 

MR PAULING:   I do. 

 20 

MR VAN MIERLO:   I understand, yes.  And you have also, and I think you 

just confirmed as well, you consider it inappropriate to apply rules to 

such areas until they are further assessed and define? 

 

MR PAULING:   Yes, I agree. 25 

 

MR VAN MIERLO:   Would you also agree the Council’s Notified Proposal 

includes circles to identity silent file areas? 

 

MR PAULING:   Yes, it does. 30 

 

MR VAN MIERLO:   And some of these cover private land? 

 

MR PAULING:   Of course they do, yes. 

 35 

MR VAN MIERLO:   Yes.  And a rule or a restricted discretionary rule is 

proposed to apply to those areas? 

 

MR PAULING:   Yes. 

 40 

MR VAN MIERLO:   So would you agree that that is contrary to the position 

that you have set out in your rebuttal evidence? 

 

MR PAULING:   Well, I clearly state in my evidence that they have been 

longstanding and well known, so I see that is a difference between 45 
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using the new ellipses, which potentially have had no knowledge of 

other parties. 

 

MR VAN MIERLO:   Okay.  Now, you are familiar with Te Whakatau 

Kaupapa? 5 

 

MR PAULING:   Of course. 

 

MR VAN MIERLO:   Yes.  And you are also obviously familiar with the 

Mahanui Iwi Management Plan? 10 

 

MR PAULING:   Yes. 

 

MR VAN MIERLO:   Would you agree they are the authoritative sources for 

the location and extent of silent files in the district? 15 

 

MR PAULING:   I think that Te Whakatau Kaupapa has maps in it of silent 

files and archaeological sites, but it does not go any further than, so it 

does not have, it may have recorded values and some other, like Māori 

land sites, also described in the plan, but not mapped.  In terms of the 20 

Mahanui Plan it pretty much follows the same pattern of archaeological 

NZAA sites being mapped, as well as the silent files, but it does not 

include the new ellipses.  Although it does have some statements in the 

plan about the importance of those plans. 

 25 

MR VAN MIERLO:   Yes. 

 

MR PAULING:   So yes it is an authoritative record of that, but it is not 

complete I do not thin. 

 30 

MR VAN MIERLO:   Yes.  Sorry, I should clarify, my question there was 

referring to the silent file areas that were notified in the Proposed plan. 

 

MR PAULING:   Yes, I would agree that Te Whakatau Kaupapa and Mahanui 

is the source for that information, especially Te Whakatau Kaupapa. 35 

 

  [11.35 am] 

 

MR VAN MIERLO:   Yes.  And both of these documents set out silent file 

areas that are larger than those notified by the Council in their plan? 40 

 

MR PAULING:   Yes. 

 

MR VAN MIERLO:   Do you know whether the Council was advised of that 

before the notified proposal was released? 45 
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MR PAULING:   I do not know.   

 

MR VAN MIERLO:   Now, look it is fair to say, I would suggest that a 

common theme in your evidence is that while you support inclusion of 

a number of the mapped sites, and from I am hearing it is a 5 

considerable number, for some others further assessment and refining 

of maps could be helpful? 

 

MR PAULING:   Yes. 

 10 

MR VAN MIERLO:   And that once that work had occurred you would also 

support inclusion of those sites in the District Plan? 

 

MR PAULING:   Yes. 

 15 

MR VAN MIERLO:   And that includes with rules? 

 

MR PAULING:   For some, yes. 

 

MR VAN MIERLO:   For some? 20 

 

MR PAULING:   Well, the type of rules, I mean I am not the planning expert 

but I think the types of rules need to be looked at as well over those 

extents. 

 25 

MR VAN MIERLO:   Is that assessment in the refining process one that you 

could undertake collaboratively with Ngai Tahu? 

 

MR PAULING:   I would be willing to be involved, for sure, if everyone was 

in agreement with that. 30 

 

MR VAN MIERLO:   I would like to put it to you that if this process, f such a 

process was appropriately resourced that exercise of refining some of 

the maps could be undertaken quite quickly? 

 35 

MR PAULING:   Yes, I agree. 

 

MR VAN MIERLO:   Could it be done in a week if well-resourced and there 

were no distractions?  I am just trying to get a feel for what quickly 

means. 40 

 

MR PAULING:   I do not know.  Maybe you could get the maps done, but the 

consultation might take, or the engagement with runanga might take a 

bit longer than that. 

 45 

MR VAN MIERLO:   So maybe a month then?  I am just trying to put a - - -  
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MR PAULING:   Maybe, but depends on the level of engagement that you 

undertake.  And if there are mandated representatives that can sign off 

on that quickly then that might help, but runanga meetings are only 

once a month. 5 

 

MR VAN MIERLO:   Okay. 

 

MR PAULING:   And they are this weekend.  I think most of them are. 

 10 

MR VAN MIERLO:   Have you undertaken any steps to produced refined 

boundaries on some of the maps where you have expressed a view? 

 

MR PAULING:   No, no. 

 15 

MR VAN MIERLO:   And you have not been asked to by the Council? 

 

MR PAULING:   No. 

 

MR VAN MIERLO:   No.  And just finally, on a point that arose this morning, 20 

can you confirm that GIS data relating to the sites of Ngai Tahu 

cultural significance has been provided by Ngai Tahu to Council? 

 

MR PAULING:   I do not know that. 

 25 

MR VAN MIERLO:   You do not know, okay sorry. 

 

 Now look, I would just like to now turn to the issue of interface with 

the Papakainga zones.  As Council’s cultural advisor in relation to this 

proposal have you been asked to provide Council with advice regarding 30 

how landscape overlays or high natural character in the coastal 

environment overlays should impact on the Papakainga zones? 

 

MR PAULING:   I have not really been involved in the Papakainga zoning 

work.  I was solely involved in the identification of the values for the 35 

landscape areas. 

 

MR VAN MIERLO:   Yes.  So given that background in terms of the previous 

landscape work that you have done, would you agree that the five 

Papakainga Kainga Nohoanga zones propose for conclusion in the 40 

Replacement Plan are extremely significant for Ngai Tahu Mana 

Whenua? 

 

MR PAULING:   Yes. 

 45 
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MR VAN MIERLO:   And the ability of mana whenua to return home to these 

sites is immensely significant, is it not? 

 

MR PAULING:   Yes. 

 5 

MR VAN MIERLO:   You are aware of the enabling purpose of these zones as 

agreed by Council? 

 

MR PAULING:   I have not been through them with a fine toothed comb, but I 

understand that is their purpose. 10 

 

MR VAN MIERLO:   Would you agree that historically mana whenua have 

been frustrated in the use and development of allocated reserves as a 

consequence of local government and district planning requirements? 

 15 

MR PAULING:   I would agree with that. 

 

MR VAN MIERLO:   I know you did refer in your highlights package to your 

view that the overlays should be shown on the maps of the zones, but I 

would ask in your opinion should Council control or regulate 20 

development by mana whenua within Papakainga zones to protect 

landscape or natural character values? 

 

MR PAULING:   Yes.   

 25 

MR VAN MIERLO:   Do you believe that development by mana whenua 

should be potentially prevented within a Papakainga zone to protect 

landscape or natural character values? 

 

MR PAULING:   I do not think that it should be prevented, but I still think an 30 

assessment process needs to take place.  Because there are important 

values in a landscape sense or a coastal character sense that need to be 

taken into account so I believe that everybody should do that. 

 

  [11.40 am] 35 

 

MR VAN MIERLO:  Thank you, Mr Pauling. I appreciate your evidence, 

thank you, sir. 

 

SJH:   Thank you, sir.  Dr Mitchell. 40 

 

DR MITCHELL:   Thank you, sir.  Kia ora, Mr Pauling. 

 

MR PAULING:   Kia ora. 

 45 
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DR MITCHELL:   Coming back to principles rather than specifics, am I right 

to think that a site does not need to have documented proof of either the 

presence of archaeological relics or being included in a 

Heritage New Zealand register in order for it to have cultural 

significance?   5 

 

MR PAULING:   So, are you talking about written evidence of its existence? 

 

DR MITCHELL:   I am saying that the fact that you cannot point to 

archaeological evidence and you cannot point to a register held by 10 

Heritage New Zealand, That does not mean that a particular site that is 

not included with them does not have cultural significance? 

 

MR PAULING:   I agree that they are important and they can exist without 

that, yes. 15 

 

DR MITCHELL:   Thank you.  You have used the term “cultural landscape” a 

number of times in your evidence; am I right to think that the definition 

of what mana whenua would refer to as a cultural landscape is an 

entirely different concept from what a western-trained landscape 20 

architect would define as a landscape? 

 

MR PAULING:  That is probably right, but I think the whole field of cultural 

landscape is underdeveloped especially in New Zealand.  Landscape 

planning may be, but cultural landscape, I think there is some work to 25 

be done.   

 

DR MITCHELL:   Would I be right to understand that it may well be 

appropriate to provide for human-related activities of importance to 

mana whenua within a cultural landscape even if that affected natural 30 

landscape values? 

 

MR PAULING:   Yes, that is my understanding of what a cultural landscape is.  

I think there are UN definitions about cultural landscapes and, of 

course, human interaction in that landscape is considered part of that. 35 

 

 And when we did the Christchurch landscape study, that is the sort of 

thing that was identified; Mahinga kai settlement was part of that 

landscape as well as traditions et cetera. 

 40 

DR MITCHELL:   Presumably though that looks forward as well as backward? 

 

MR PAULING:   Yes.  
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DR MITCHELL:   It is not trying to preserve the landscape in its current form 

if Mana Whenua, for example, wanted to build a whare or a marae 

complex, for example? 

 

MR PAULING:   That is right.  I would use the example of the wharf at 5 

Rapaki, for example.  That it might be in an area of outstanding natural 

character but it is a wharf that has been there for a long time and should 

continue to be there and if it was to be redeveloped then I think that 

should continue to happen so, yes. 

 10 

DR MITCHELL:   And just, perhaps, one slight matter of detail and following 

on from on what Mr van Mierlo asked you at the end and that was to do 

with did you see it as being appropriate that landscape values might 

prevent the development of housing in a Papakainga zone and you said 

no but it needed to be taken into account.  The rules as drafted in the 15 

high value landscape areas would be, as I understand it, a restricted 

discretionary activity which means that theoretically, consent could be 

declined.   

 

 I take it from your answers to Mr van Mierlo that you would not 20 

support a restricted discretionary activity status but rather, perhaps, a 

controlled activity status where consent must be granted but conditions 

could be imposed on how the development might fit into that 

landscape.  Would you agree with that? 

 25 

MR PAULING:   It sounds good.  You know, I am not an expert on all the 

controlled and restricted discretionary terms but that sounds okay. 

 

DR MITCHELL:   Leaving aside the definition of rules then, but if there was a 

rule that said because of landscape value, a Papakainga development in 30 

a Papakainga zone could not proceed because of landscape values.  

You would not support that, that would be going too far? 

 

MR PAULING:   It is hard.  I think what I am envisioning is that some 

assessment needs to take place based on the fact that there is a 35 

registered overlay for outstanding natural character or outstanding 

natural landscape.  How that works I have not contemplated that but I 

think that it is important that that happens.  I do not think you could 

ignore the fact there is an important maunga or important peak that 

might need to be protected. 40 

 

  [11.45 am] 

 

 

DR MITCHELL:   But if the outcome of that was that the Council said, “No, 45 

we do not want you to build that Papakainga in that Papakainga zone 
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because of those values.  That is bad luck because we think the natural 

values are too important.” – would you see that as being appropriate or 

would you see the mana whenua themselves could exercise 

kaitiakitanga in those sorts of things to make sure that it did fit 

appropriately in that landscape and would not need the Council to tell 5 

them whether it was appropriate or not. 

 

MR PAULING:   Mm, tough, very tough.  Unless you were going to do like a 

transfer of powers or something for those zones, you know, I do not 

know.  I do not think manu whenua has been in a position to have that 10 

decision-making power recently.  Not to say we couldn't or they 

couldn't but I think that requires a bit more support or a bit more 

experience at dealing with those decisions but in a modern world. 

 

 Not saying that we do not have the ability too but - - - 15 

 

DR MITCHELL:   Thank you very much, Mr Pauling. 

 

SJH:   Thank you.  Ms Dawson? 

 20 

MS DAWSON:   Kia ora, Mr Pauling. 

 

MR PAULING:  Kia ora. 

 

MS DAWSON:  I just want to ask you about one area because you have 25 

consistently said that the scope for refinement of the areas, particularly 

the larger Turanga Tupuna areas and that that needs to be done in 

conjunction with looking at the particular values and the rules that 

might go with those values so practically and realistically, I am 

interested in the particular areas where you think progress can be made, 30 

you know, specifically what do you think can be done, revealed, 

refined? 

 

MR PAULING:   So, one would be the site 44 that has been mentioned quite a 

lot this morning, the area from sort of the mouth of the Heathcote River 35 

all the way – actually extends all the way to an Te Onepoto (ph 2.04) 

or Taylors Mistake and in my evidence I noted that it was a very, very 

significant place and that is due to the concentration of archaeological 

sites and remember, archaeological sites are only an indicator of where 

someone has found something in the past, not the total number of sites 40 

that may be found as well. 

 

 And recently we have had examples of a development that uncovered 

sites without consent and all that so that area in particular, because of 

that significance, I can see why an eclipse is put over that whole space 45 

because you cannot define it to one single spot although I do believe 
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you could refine it into multiple smaller lots, for example, because 

within that space there are specific sites clustered around the 

archaeological sites and I think that they even could be elevated to the 

status of wahi tapu, wahi taonga because of that. 

 5 

 So, I think there is some more work that could be done in that big 

eclipse, but I do think the eclipse itself could remain but not have that 

level of rules associated with it because I do think it is important that, 

like I said, that the community Council developers know that that is an 

important area and I think that the policies and objectives that relate to 10 

Nga Turanga Tupuna would take us a step further than we are now and 

I use my experience with the Southwest Area Plan as an example where 

that is a non-statutory document that I was involved with, with the 

Runanga and the Council years ago and that has the effect of because it 

has a cultural layer in there with mapped places, they are not exact 15 

again, they are actually only a place name located on a map. 

 

 They have no extent around them but the effect of that Plan has been 

that when developers have been looking at subdivision consents mainly 

or Plan changes, they have approached the Runanga with a different 20 

perspective because they already know that it is important and that has 

been very helpful because they know straight away that they are going 

to have to do some work and that is why I think the policies and 

objectives that are in there related to Nga Turanga Tupuna would be a 

step further than we are right now under the current District Plan. 25 

 

 Whether it is the best, well, that is a question to answer but I think that 

would be a good step forward.  So, that is one example. 

 

MS DAWSON:   So, there is a place for broad areas even if they did not have 30 

rules in terms of a step forward. 

 

MR STEVENSON:   For sure, as long as they are mapped. 

 

MS DAWSON:   Yes, mapped, yes, and the information is available behind 35 

that but there is also, you think, a realistic potential for honing in on 

what more information might be known in the slightly smaller areas or 

more specific areas which then may be able to have rules tailored to the 

values that are more specifically defined? 

 40 

  [11.50 am] 

 

MR PAULING:   Yes, definitely and the examples I use are, O Te Oheke (ph 

0.26) which is a peak above Ōnuku which Uncle Waitai (ph 0.29) 

referred to. 45 
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 Because it has been through the HBT process that Uncle George (ph 

11.50) outlined and that Kyle also has in his evidence, it is defined 

quite precisely to a contour line that protects the peak, versus some of 

the – in the Ngai Tahu submission there is a circle, say, for te tihi o 

kahukura which is castle rock above Heathcote there, and so it is 5 

inconsistent.  So there is a circle around one peak and then there is a 

defined contour around another.   

 

 So I look at it and think because the more extensive process that was 

undertaken for te ohiki (ph 1.12) for example, it has been nicely and 10 

precisely defined, whereas with te tihi o kahukura there has not been 

the time or whatever to do that extent of refinement, so that is why I 

raise the point. 

 

 I think we may as well do it well and do it the best we can, and that 15 

would not take much to do that. 

 

MS DAWSON:   And that would not be a matter of excluding the areas around 

Castle Rock that have values, it would be a matter of defining more 

precisely where those values are? 20 

 

MR PAULING:   Yes, and what are we protecting. 

 

MS DAWSON:   And then defining rules appropriately. 

 25 

MR PAULING:   Yes. 

 

MS DAWSON:  Yes, rather than catching broader areas with rules that are 

maybe too onerous for everybody and therefore become impractical. 

 30 

MR PAULING:   I agree. 

 

MS DAWSON:  All right, so you are saying that there is a practical and 

realistic possibility of this refinement being done and I know you 

answered Mr van Mierlo about timeframes.  All right, thank you very 35 

much. Thank you for your help. 

 

SJH:   Yes, Ms Huria? 

 

MS HURIA:   Kia ora, Mr Pauling, just one quick question.  Noting that you 40 

are providing cultural support for the Council, does the Council have 

any in-house staff that can assist them with mana whenua issues? 

 

MR PAULING:   I do not know. 

 45 

MS HURIA:   Thank you.  Thank you, sir. 
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SJH:   Judge? 

 

JUDGE HASSAN:   Just a few matters, sir, thanks.  Kia ora, Mr Pauling. 

 5 

MR PAULING:   Kia ora. 

 

JUDGE HASSAN:   So just in terms of the discussion you have had with 

Mr van Mierlo and Ms Dawson on the matter of what work is required 

to be done and how practically can this be done and how quickly, the 10 

first thing I understand is you would assume, I think, as Ms Ferguson 

does, acceptance of the point that if resources are going to be managed 

and/or protected then objectives and policies need to be associated with 

rules. 

 15 

MR PAULING:   I agree. 

 

JUDGE HASSAN:   And do you agree that in terms of this Replacement Plan 

it will be incomplete unless that occurs? 

 20 

MR PAULING:   Yes, I would agree. 

 

JUDGE HASSAN:   And so the emphasis needs to be on a programme, does it 

not, that delivers that outcome for the Panel to be able to consider and 

determine, rather than leave it for another day? 25 

 

MR PAULING:   That would be good. 

 

JUDGE HASSAN:   So just in terms of that, you were asked about timeframes, 

days, months; am I right to understand that in cracking this nut as it 30 

were, the first thing to start with is the mapping issue, is that correct? 

 

MR PAULING:   Yes. 

 

JUDGE HASSAN:   And there are various mapping issues – and you 35 

mentioned area 44 as a priority one and other ones. 

 

 So it would seem appropriate to me that this exercise could start with 

some sort of a programme that can be provided to the Panel, a work 

programme.  Do you think that that would be an appropriate thing to do 40 

as a first step? 

 

MR PAULING:   Yes. 
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JUDGE HASSAN:   And it would seem to be in the spirit of this coming 

weekend and partnership principles that that be done over the weekend 

and provided to the Panel next week? 

 

MR PAULING:   I do not know about that.  Next week? 5 

 

JUDGE HASSAN:   So how quickly could it be done?  Well assuming your 

engagement on behalf of the Council is a given, given your knowledge? 

 

MR PAULING:   I also believe that Ngai Tahu has started some of that work. 10 

We met recently, Council staff and Ngai Tahu staff and that was sort of 

acknowledged that that could be done.  I do not know if it has 

happened, maybe today we will find out if some of that has happened. 

 

  [11.55 am] 15 

 

JUDGE HASSAN:  So unlocking that issue, and it sounds from Ms Ferguson’s 

perspective, although she may not have been aware of the latest 

information from the question from Mr van Mierlo, but nevertheless 

there was a question of trying to get engagement between Ngai Tahu 20 

and the Council on protocols around data, was that right? 

 

MR PAULING:   Yes, I mean I can understand that issue. 

 

JUDGE HASSAN:   But it sounds like from Mr van Mierlo’s question that that 25 

may be close to something that can be resolved without too much 

bullying on the part of the Panel. 

 

MR PAULING:  Well I hope it would be.  The submission’s you know mapped 

sites so I think that refinement of those, you know, it has gone public. 30 

 

JUDGE HASSAN:   So we can realistically expect perhaps, at least from your 

perspective, some engagement between the parties to form some form 

of work programme that would work through these areas to get to 

certainty? 35 

 

MR PAULING:   Yes, in particular for the wahi tapu, wahi taonga sites which I 

think are pretty close.  A lot of them are already, the silent files are the 

extents but I think we agreed that the larger extents should be included.  

And that was mainly because we did not draw them and neither did the 40 

people in this room, but in 1990 when they were mapped in the 

(INDISTINCT 1.17) kaupapa, and we are all not about to change them 

just for no reason. 

 

 But I think for the Nga Turanga tupuna sites, it either depends on 45 

refinement and some of them being re-categorised, potentially to wahi 



 Page 1575 

  

Ch9: Natural and Cultural Heritage Commenced 18.01.16 

tapu, wahi taonga.  Or like I said, some of those eclipses being included 

but without rules or with a rule framework that does not – you know, 

we go through it with a fine tooth comb. 

 

JUDGE HASSAN:   Yes.  Just very quickly, obviously the details are a matter 5 

for the parties and that is your perspective on that.  But from your 

perspective you would understand, am I right to understand from you, 

that you say getting the maps right is the first thing and then getting the 

rules right would be much easier from there? 

 10 

MR PAULING:   Yes, I would agree with that. 

 

JUDGE HASSAN:   Right.  Now, just finally on the question of, just again 

following up again I am interested in this Papakainga issue in regard to 

the interface with outstanding natural landscapes and following on 15 

from Dr Mitchell’s questions in that area. So on the question of 

enablement, and you might have heard my questions to Ms Ferguson. 

 

MR PAULING:   Yes. 

 20 

JUDGE HASSAN:   And she agreed that it was a section 5 construct, in other 

words sustainable management, it was at that level of importance.  

Your answers to Mr van Mierlo in terms of enabling Papakainga 

development I think you said it was extremely important and the ability 

to return was immensely important. 25 

 

MR PAULING:   Yes. 

 

JUDGE HASSAN:   You agree with both of those propositions? 

 30 

MR PAULING:   Yes. 

 

JUDGE HASSAN:  So in terms of enabling people and communities to provide 

for their well-being under section 5, I take it you see it squarely in that 

camp? 35 

 

MR PAULING:   Yes. 

 

JUDGE HASSAN:   Enablement of Papakainga development? 

 40 

MR PAULING:   Yes. 

 

JUDGE HASSAN:   Now, I hear what you have said about landscape and I 

understand from Dr Mitchell that you accept that in landscape terms, 

landscape protection is not about landscape isolation or putting it in a 45 
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museum, it is a construct that allows for management of change.  You 

accept that? 

 

MR PAULING:   Yes, well I, no, I think the word is “inappropriate”.  So I 

would think there is some discretion around what inappropriate is and 5 

what might be inappropriate say at Rapaki or (INDISTINCT 3.22) for 

example. 

 

JUDGE HASSAN:  Yes, and it is important in terms of judging 

appropriateness, to understand the different cultural perspectives of 10 

different people and communities? 

 

MR PAULING:   Yes. 

 

JUDGE HASSAN:   But the guidance that is given by the Regional Policy 15 

Statements and National Policy Statement in the case of the Coastal 

Policy Statement, guide us on that perspective? 

 

MR PAULING:   I do not know, I have not totally looked at them. 

 20 

JUDGE HASSAN:  Well coming back to your landscape understanding 

though, in terms of enabling change.  If there is a cultural perspective 

that is important for people to understand in terms of change tolerance, 

for instance in regard to Papakainga, it is important, is it not, to reflect 

that in terms of how the policies are expressed and how the rules on 25 

activity classification are expressed? 

 

MR PAULING:   Yes. 

 

JUDGE HASSAN:   And if we look at the question of the capacity of Ngai 30 

Tahu to exercise kitia kitanga in this regard; you queried the ability to 

provide for a transfer of powers model, but an activity classification for 

instance that classified the activity as one assured of consent, ie 

controlled activity, subject to a process of assessment from a cultural 

perspective that was appropriate, would that be another way of 35 

managing that issue? 

 

MR PAULING:   Yes, I said that sounds okay. 

 

JUDGE HASSAN:   All right. 40 

 

MR PAULING:   Not knowing the total detail but it sounds okay. 

 

JUDGE HASSAN:   Something to work on. 

 45 

MR PAULING:   Yes. 
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JUDGE HASSAN:   Thank you. 

 

SJH:  Thank you.  Anything arising from the panel’s questions, 

Mr van Mierlo? 5 

 

MR VAN MIERLO:   No, sir. 

 

SJH:   Anything arising or re-examination? 

 10 

MR CONWAY:   No, thank you, sir. 

 

SJH:   Thank you, you may stand down. 

 

MR PAULING:   Kia ora, thank you. 15 

 

<THE WITNESS WITHDREW [12.00 pm] 

 

SJH:   Now, Mr van Mierlo? 

 20 

MR VAN MIERLO:   Yes, the next witness is Mr Kyle Davis. 
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<KYLE MOORE DAVIS, affirmed [12.00 pm] 
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<EXAMINATION BY MR VAN MIERLO [12.01 pm] 

 

MR VAN MIERLO:   Kia ora Mr Davis. 

 

MR DAVIS:   Gidday. 5 

 

MR VAN MIERLO:   Could you please confirm your full name is Kyle 

Moore-Davis? 

 

MR DAVIS:   It is. 10 

 

MR VAN MIERLO:   And you have provided a statement of evidence dated 10 

December? 

 

MR DAVIS:   I have. 15 

 

MR VAN MIERLO:   Do you have any corrections that you wish to make to 

your statement of evidence? 

 

MR DAVIS:   I do.  In the form of correction of my use of Te Reo Māori and 20 

my Mihi on page 2 of my evidence, which should actually read (Māori 

content 1.36) – greet the group, rather than an individual. 

 

MR VAN MIERLO:   Thank you. 

 25 

MR DAVIS:   Kia ora.   

 

MR VAN MIERLO:   Otherwise you confirm your statement as being true and 

correct? 

 30 

MR DAVIS:   I do.  

 

MR VAN MIERLO:   Now, you have prepared a brief summary statement? 

 

MR DAVIS:   I have. 35 

 

MR VAN MIERLO:   I will ask you to please present that to the Panel and then 

remain and answer any questions. 

 

MR DAVIS:   Sure.  Just a quick Mihi.   40 

 

 (Māori content 2.05) 

 

 In his introduction to the report Sites of Significance, the former chief 

executive of Te Puni Kokiri, Ngatata Love, states that Wahi Tapu and 45 

other sites of historical significance to Māori are taongo over which our 
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rangatiratanga is protected under customary title and under article 2 of 

the Treaty of Waitangi. 

 

 And taonga here can be interpreted as those entities that are of value to 

Māori.  It is with this in mind that I am here today to assist the Panel in 5 

deriving further understanding of Ngai Tahi cultural sites of 

significance. 

 

 My evidence describes in brief the assemblage of Ngai Tahu cultural 

sites of significance and the methodology with which to compile and 10 

map such sites.  

 

 In terms of the archaeological sites, of the approximately 430 

archaeological sites of Māori origin that fall within the district were 

considered, and several sample tests confirmed a number of these are 15 

not accurately georeferenced.  However, those that we could correct for 

via examination of aerial and satellite imagery, such as the pa sites on 

Te Pataka o Rakaihautu Banks Peninsula, were included in the 

schedule, and a number of these in the Wahi Tapu category. 

 20 

 Relevant texts on the archaeological record, and the New Zealand 

Archaeological Association’s site record forms were also consulted as 

part of that.   

 

 The Heritage New Zealand listed wahi tapu, and wahi tapu areas were 25 

also looked at.  Due to several of our Papatipu runanga of Ngai Tahu 

have in recent years undertaken to have Wahi Tapu sites registered 

with Heritage New Zealand Pouhere Taonga.  The inclusion of these 

sites in the schedule is appropriate and I and presumably HNZPT 

certainly recommend for the recognition of them in the District Plan. 30 

 

 There were also a number of sites and areas that came as part of 

cultural redress during the settlement of Ngai Tahu claims in the 1990s.  

These included topuni areas, tribal properties, geographic features that 

had place names change, and of course statutory acknowledgement 35 

areas, and a number of these are also appropriate to be recognised in 

the District Plan. 

 

  [12.05 pm] 

 40 

 The Iwi Management Plan’s Mahaanui Kurataiao and Te Whakatau 

Kaupapa were also examined.  And both of these plans have multiple 

functions, among which was to serve to inform processes such as this.  

Within these are considerations of archaeological sites also, Heritage 

New Zealand listings, named Māori Historic Areas, Mahinga Kai areas, 45 

silent files et cetera. 
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 A set of existing planning documents were also assessed.  Sites that had 

been previously identified in the Belfast and Southwest Area Plans.  

Also the Department of Conservation Management Strategy for 

Canterbury and various cultural impact assessments undertaken within 5 

the district were also examined and included where possible in the 

schedule.   

 

 In addition to this there were two reports on Ngai Tahu Sites of 

Significance in the CBD and adjacent to red zoned areas – which were 10 

supplied to CERA and RCCDU as part of the CERA process – to 

inform a recognition of Ngai Tahu cultural values and the various 

rebuild and recovery plans and processes. 

 

 Of course runanga and Manawhenua hui and wananga were conducted 15 

and took place at various times over the last year to guide, inform and 

improve the methodology I undertook to assemble and represent in map 

form Ngai Tahu sites of significance. 

 

 It should be noted that a number of the aforementioned documents 20 

corroborate to some extent the notion expressed my whenua whenua 

the large areas, whole harbours, whole catchments, and in fact our 

whole ancestral island (Māori content 2.07) are taonga and are of 

significance to the iwi. 

 25 

 Harbours, catchments and coastlines that fall within the district with us 

included in the schedule and have representation in mapped form.  \ 

 

 With regards to the mapping methodology, GIS mapping tools were 

used to compile mapped representations of each of the sites scheduled.  30 

In most cases this involved cloning mapped shapes and points from 

existing data sets used for other planning documents, and the Heritage 

New Zealand listings.  And in particular this exercise revealed the 

anomaly related with the differing position and extents of silent files 

mapped in Te Whakatau Kaupapa, and the notified district plan. 35 

 

 This of course, along with ONL sites with Ngai Tahu named features 

within them appearing to be the only consideration and treatment the 

notified district plan makes of Māori heritage places in the district. 

 40 

 In many cases polygon shapes require drawing using GIS 

instrumentation, and this included arbitrary shapes, those Heritage New 

Zealand sites that had not yet been mapped by that organisation, and 

GIS to properly level.  And of course the pa sites which can be 

rationalised to archaeological plan extents.  Several (INDISTINCT 45 

3.35) mountain tops that could be mapped in the same way that 
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Tukiraki (ph 3.39), a Heritage New Zealand listing, is also something 

that is possible.   

 

 The large ellipses for the harbours and catchments could be better 

represented by catchment maps, so I think we had handouts that had 5 

been circulated at some point, which will illustrate that. 

 

 And so what I have attempted to describe here today is essentially the 

balance of efforts and initiatives undertaken to achieve recognition and 

representation for a number of Ngai Tahu heritage places in the 10 

Christchurch district on behalf of mana whenua and tanga whenua. 

 

 (Māori content 4.19) 

 

 I am happy to remain for any questions. 15 

 

MR VAN MIERLO:   Sir, just before we proceed on the questions, I 

foreshadowed earlier today application for confidentiality in relation to 

two aspects.  Firstly, any questions relating to values at particular sites.  

And the other is in relation to some information which is proposed to 20 

be handed up at this point, and which - - -  

 

SJH:   All right, you did indicate you had a written application so if you could 

hand that up first so I can see the form of it, please. 

 25 

  [12.10 pm] 

 

MR DAVIS:   Thank you. 

 

SJH:   Just take a seat while we have a chance to read it. 30 

 

 Just with your four; should it not also extend to the transcription 

service, both here and at the other end of the telephone line? 

 

MR DAVIS:   The transcript, sir, yes – It is, sir, and I do refer to that. 35 

 

SJH:   I mean we need it but they should be subject to the confidentiality audit? 

 

MR DAVIS:   Yes, that is correct, and that is something I have been dwelling 

over, sir, yes. 40 

 

SJH:   Have you seen this in advance, Mr Conway? 

 

MR CONWAY:   I seen it this morning, sir, and I do not have any opposition 

to it. 45 
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SJH:   Sorry? 

 

MR CONWAY:   And no opposition to it. 

 

SJH:   Mr Cleary? 5 

 

MR CLEARY:   I was not aware of it at all, have not seen it. 

 

SJH:   Stand up when I talk to you. 

 10 

MR CLEARY:   Sorry, my apologies, sir, I have. 

 

SJH:   Do you have a spare copy? 

 

MR VAN MIERLO:   We have handed them all up now, sir, unfortunately. 15 

 

SJH:   Do you wish to address it in anyway, Mr Cleary? 

 

MR CLEARY:   I have no issue with the application. 

 20 

SJH:   Thank you. I think there are one or two changes needed. 

 

MR VAN MIERLO:   Certainly, sir. 

 

SJH:   I will put it on the record and you can then take issue if you need be with 25 

them. 

 

 So as Chair, I make this Order under clause 12.1 of the schedule 3 of 

the Canterbury Earthquake Christchurch Replacement District Plan, 

order 2014. The Order applies to the following information, sites of 30 

Ngāi Tahu cultural significance schedule of information, other than 

being considered by members of the Panel, handled by such 

administrative staff of the independent secretariat, including members 

of the transcription service, the Hearings Panel as may be required to 

assist the Hearing Panel or considered by counsel/lawyers for the party 35 

granted leave to cross-examine and not subsequently withdrawn, 

witnesses called by Te Rūnanga o Ngāi Tahu or Ngā Rūnanga Ngāi 

Tahu at the hearing of the Ngāi Tahu values topic of chapter 9 of the 

Cultural and Natural Heritage proposal of the Christchurch 

Replacement District Plan, the information to which this order applies 40 

shall not otherwise be published or communicated. 

 

  [12.15 pm] 

 

 Furthermore, the public shall be included from any part of the hearing 45 

of the chapter 9 cultural - - -  
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MR……….:   Excluded. 

 

SJH:   “Excluded”, sorry, from any part of the hearing of the Chapter 9 

Cultural and Natural Heritage Proposal at which the information 5 

subject to this order is likely to be referred to or in which any witness 

called by Ngāi Tahu are likely to be asked questions regarding the 

cultural values of any sites within the greater Christchurch district. 

 

 Its protection is due to the sensitive nature of the information to which 10 

it applies. This order has effect from 5 December 2015 until further 

order of the Chair, and that last change I had made because perhaps 

surprisingly I exist by order in Council. 

 

 Is that satisfactory and covers the lot? 15 

 

MR VAN MIERLO:   Thank you, sir, that is satisfactory. 

 

SJH:   And we will have to leave it to you to indicate when it is that the 

members of the public need to be excluded? 20 

 

MR VAN MIERLO:   Yes.  Now just on that, sir, the intention of course is not 

to exclude manawhenua who are present at the hearing. 

 

SJH:   That is understood. 25 

 

MR VAN MIERLO:   Yes.  I think this is the point at which public should be 

excluded because I am now going to refer to the schedule and hand that 

up and allow Mr Davis to speak to that and obviously we will then 

handover to any questions from the Panel, sir. 30 

 

SJH:   Yes, there will be an order that members of the public should retire from 

the hearing room, we will notify them when the hearing room is open 

again. 

 35 

MR VAN MIERLO:   Yes.  

 

SJH:   Yes, you are not involved, Ms Moore, so you should be - - -  

 

MS MOORE:   Thank you, sir. 40 

 

SJH:   Ms Ferguson, you are involved so you can stay. 

 

MR CONWAY:   Mr Pauling’s here as well, do you have any issue with him 

remaining, sir? 45 
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SJH:   Sorry? 

 

MR CONWAY:   Mr Pauling is here, may he - - -  

 

SJH:   No, because he has not been involved in this process, so can you 5 

confirm that there are no members of the public other than those here 

on behalf of manawhenua? 

 

MR VAN MIERLO:   I am reliant on the public for having complied with his 

honour’s orders. 10 

 

SJH:   Everyone is not at the back so that is fine, okay.  If you will then 

proceed, thank you. 

 

15 
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 25 
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30 
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MR VAN MIERLO:   I think now other members of the public can return 

 

SJH:   Thank you. 

 15 

 I am sorry, just while we are waiting, Mr Conway and Mr van Mierlo, I 

think it would be useful if you can indicate to us as soon as possible the 

commitments of your respective client in terms of resourcing this. 

 

 I think it is important for both sides because I think for the first time in 20 

this area we could perhaps reach a satisfactory outcome and it would be 

a great pity to waste that opportunity given the amount of resource that 

has already gone into this, but I know probably neither of you are in a 

position to advise us now, but we would also need some advice about 

commitments around timelines and something from both sides, okay. 25 

 

  [12.35 pm] 

 

MR VAN MIERLO:   Perhaps if we could take instructions over the luncheon 

adjournment. 30 

 

SJH:   You can file a memo later even if it takes longer than that, 

Mr van Mierlo.  Yes, thank you. 

 

MR VAN MIERLO:   Yes, sir, our next witness is Yvonne Legarth. 35 
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<YVONNE LEGARTH, affirmed [12.36 pm] 
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<EXAMINATION BY MR VAN MIERLO [12.36 pm] 

 

MR VAN MIERLO:   Good afternoon, Ms Legarth, could you please confirm 

your full name is Yvonne Legarth? 

 5 

MS LEGARTH:   Yes. 

 

MR VAN MIERLO:   Thank you.  Now, you have prepared statements of 

evidence in relation to this matter dated 10 December 2015 and 

13 January 2016? 10 

 

MS LEGARTH:   Yes. 

 

MR VAN MIERLO:   Now, you will be aware that a corrected copy of your 

evidence was filed with the Panel on 3 February of this year, have you 15 

had an opportunity to review those corrections? 

 

MS LEGARTH:   Yes, I have. 

 

MR VAN MIERLO:   Can you confirm that they are all correct? 20 

 

MS LEGARTH:   Yes, I do. 

 

MR VAN MIERLO:   Are there any other changes or additions you wish to 

make to your evidence? 25 

 

MS LEGARTH:   No. 

 

MR VAN MIERLO:   Do you confirm that your evidence is true and correct? 

 30 

MS LEGARTH:   I do. 

 

MR VAN MIERLO:   Thank you.  Now, you have prepared a short summary 

of your evidence? 

 35 

MS LEGARTH:   I have. 

 

MR VAN MIERLO:   Please present that to the Panel and remain and answer 

any questions – sorry, just before we do that, earlier today we did hand 

up the track changes document and - - - 40 

 

SJH:   You will need to get this witness to formally produce it. 

 

MR VAN MIERLO:   Yes. 

 45 
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SJH:   Because I gave it a number just to identify it as exhibit 20 so if you 

would open by having that produced and confirmed. 

 

MR VAN MIERLO:   You have prepared a document which sets out in 

highlighting and track changes the relief sought in the Ngāi Tahu 5 

submission and provides an indication of current thinking regarding 

wording? 

 

MS LEGARTH:   Yes, I have. 

 10 

MR VAN MIERLO:   And would you please produce that document as 

exhibit 20. 

 

MS LEGARTH:   Yes. 

 15 

EXHIBIT #20 – RELIEF SOUGHT IN THE NGĀI TAHU SUBMISSION 

PREPARED BY MS LEGARTH 

 

MR VAN MIERLO:   Thank you.  Please remain and answer any questions. 

 20 

SJH:   After the highlights package. 

 

MR VAN MIERLO:   Sorry, of course, sir, the highlights package first. 

 

MS LEGARTH:   My name is Yvonne Legarth, I have prepared a brief of 25 

evidence which deals with the submission points in the Ngāi Tahu 

submission on chapter 9.1 and 9.2 dated 10 December and a brief of 

evidence proposed on the new 9.0 dealing with the sites of Ngāi Tahu 

cultural significance dated 13 February.  

 30 

 Corrected copies of my evidence-in-chief on the revised new 1.0 and 

the RMA 32AA were filed on Wednesday and I apologise for any 

confusion that rose as a result of the errors in those documents and I 

confirm that those versions are correct. 

 35 

 My evidence focuses on provisions to provide for customary use and to 

encourage planting of indigenous vegetation in chapters 9.1 and 9.2 and 

additional provisions in 9.0.   

 

 Turning to 9.1.  The evidence of Ms Hogan for the Council includes a 40 

revised version of 9.1 dated 2 December 2015 and I support the 

changes made to objective 9.1.1.1 and policy 9.1.1.1.3 and 9.1.1.1.4 

and to the rules to provide for customary harvest as a permitted activity 

with the permission of relevant runanga and for the planting and 

customary harvest of indigenous vegetation subject to conditions under 45 

a restricted discretionary activity rule. 
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  [12.40 pm] 

 

 I support the changes to the definitions for customary harvest in her 

evidence.  With an amendment I support the Council’s revised version 5 

of indigenous vegetation, the revised version dated 2 December, which 

excludes planting for cultural use.  In my opinion the definition should 

include the words, cultural use, customary harvest and customary use to 

better align with the terms used in the rules in proposal 9.1.1.  The 

rebuttal evidence of Ms Hogan supports this change, and this is 10 

included in her revised version of 19 December. 

 

 The next matter is proposal 9.2: I consider an additional policy is 

needed in proposal 9.2 to provide for Ngai Tahu customary use of 

natural resources and to encourage planting and seed gathering in 15 

outstanding natural features and landscapes with significant features 

and rural amenity landscapes and areas of natural character in the 

coastal environment.  To implement that policy I consider that rules 

similar to those in proposed 9.1 should be included in proposal 9.2 to 

ensure it is clear that customary use and harvest of indigenous 20 

vegetation and planting and seed gathering is a permitted activity. 

 

 The rebuttal evidence of Ms Ferguson for the Council agrees with the 

inclusion of the additional policy and rules in my proposed evidence-

in-chief. 25 

 

 Dealing now with proposal 9.0, the sites of Ngai Tahu cultural 

significance: my corrected evidence-in-chief dated 3 February deals 

with the proposed new section of 9.0 to recognise and provide the sites 

of Ngai Tahu cultural significance. 30 

 

 The proposed new section includes objectives 9.0.1.1 and 9.1.1.2, 

Council’s revised version objectives 9.0.1 and 9.0.2 – there has been a 

renumbering because it became very difficult to keep track, so the 

numbers I am using are in my revised version that you have – and a 35 

new objective 9.0.1.3 at my paragraph 12 to deal with Ngai Tahu’s 

association with the coastal environment. 

 

 Policies 9.0.2.1, 9.0.2.2, 9.0.2.3 and 9.0.2.4 in the Council’s revised 

version have been renumbered, in a new policy 9.0.2.5 (INDSTINCT 40 

2.14) at paragraph 16 has been proposed to make a clear link at a policy 

level between the sites of Ngai Tahu cultural significance maps and the 

management provisions and the rest of the objectives and policies. 

 

 The other portion of the new 9.0 includes maps of sites of Ngai Tahu 45 

cultural significance which were in the evidence-in-chief of Mr Davis 
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and classified as wahi tapu, wahi taonga, Nga Turanga tupuna and nga 

wai.   

 

 Another portion is the methods of implementation, in this case rules.  

The proposed rules are intended to control adverse effects on sites of 5 

Ngai Tahu cultural significance from activities such as earthwork, soil 

disturbance, fencing, demolition of structures, preparation of building 

platforms, subdivision and planting, forestry operation, stormwater 

infrastructure and to promote recognition of Ngai Tahu’s cultural 

associations when large development occurs in tupuna areas.   10 

 

 In my opinion additional provisions are needed to address the 

significant resource management issues arising from the RMA sections 

6, 7 and 8, and the higher order planning documents that require those 

exercising functions under the RMA to recognise and provide for the 15 

relationship of Maori and their culture and traditions with their 

ancestral lands, water sites, wahi tapu and other taonga, have particular 

regard to kaitiakitanga, to recognise and provide for cultural values of 

tangata whenua in resource management processes and to protect the 

historic heritage including archaeological sites from inappropriate 20 

subdivision, use and development. 

 

 The Ngai Tahu proposal: as suggested by Council I have prepared an 

RMA section 32AA report dealing with the provisions proposed by 

Ngai Tahu.  The assessment is based on the rules in the Ngai Tahu 25 

submission and is referred to as the Ngai Tahu proposal. 

 

 The Council’s revised version of 9.0 includes the objectives and 

policies from the Ngai Tahu submission with minor amendments, 

which I support, and these are included as objectives 9.0.1.1 and 9.0.1.2 30 

in the Ngai Tahu revised 9.0. 

 

 The rebuttal evidence of Ms Ferguson for the Council supports the 

additional objective 9.0.1.3 and policy 9.0.2.5 in my evidence-in-chief 

at paragraph 12 and 16 respectively.   35 

 

 The main areas of difference between the Ngai Tahu proposal and the 

Council’s revised proposal is the location and extent of silent file areas, 

the inclusion of maps showing sites of Ngai Tahu cultural significance, 

and the methods of implementation including rules that are proposed to 40 

a apply to silent file areas in the Council’s revised provisions and the 

sites of Ngai Tahu cultural significant maps and rules proposed in my 

evidence. 

 

  [12.45 pm] 45 
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 In both proposals there is the restricted discretionary activity rule that is 

designed to control activities with potential adverse effects on cultural 

values, although the activities that are controlled by that rule differ 

between the two versions. 

 5 

 Ngai Tahu and Council have been working to identify and address the 

issues of concern that the Council may have, and Council advise that 

they are not opposed in principle to sites 1 to 16 silent file – and I know 

you heard this morning from Ms Ferguson so I will not repeat the list of 

sites that she has supported.   10 

 

 The evidence of Kyle Davis on proposal 9.0 describes the map sites of 

Ngai Tahu cultural significance.  As I understand it the sites mapped as 

the sites of Ngai Tahu cultural significance have been identified using 

information from a number of sources and these include statutory 15 

documents.  The maps draw together a large range of instruments that 

could be used to identify the sites and as a result are more 

comprehensive and in my opinion this is consistent with the approach 

envisaged in RMA section 74. 

 20 

 I have read the supplementary rebuttal evidence of Ms Ashton, I 

believe for the Radford family, and I understand that a mediated 

agreement in respect of the North Belfast Outline Plan has occurred 

and I was not involved so I will not address that, I will just raise that 

there is an amendment to one of the rules that deals with that. 25 

 

 In conclusion, the RMA section 32A table attached to my evidence 

evaluates and considers objectives 9.0.1.1 and 9.0.1.2 and concludes 

that together with the additional objective 9.0.1.3, that the objectives 

are the most appropriate way to achieve the purpose of the RMA.  It 30 

concludes that policies 9.0.2.1 to 9.0.2.5 together with appropriate rule 

framework that controls specific activities that have the potential for 

adverse effects are the most appropriate to implement and achieve the 

objectives 9.0.1.1 to 9.0.1.3. 

 35 

 In broad terms the Ngai Tahu proposal does not reduce consenting 

requirements when compared with the existing operative plans, 

however this is consistent with the approach taken to the sustainable 

management of other matters with significant values in chapter 9.  I 

consider that the provisions are necessary in the context of recognising 40 

and providing for the use, development and protection of the sites of 

Ngai Tahu cultural significance in enabling people and communities to 

provide for cultural well-being by managing the potential adverse 

effects on those values. 

 45 



 Page 1599 

  

Ch9: Natural and Cultural Heritage Commenced 18.01.16 

 I consider that the objectives and policies and rules in the Ngai Tahu 

proposal should be included in proposal 9 because the changes sought 

are consistent with the strategic directions and how it comes to deal 

with Ngai Tahu’s cultural and spiritual values, and provide 

opportunities for Ngai Tahu to exercise kaitiakitanga, and to identify 5 

and provide for cultural values. 

 

 The changes sought give effect to the NZCPS and the NPS Freshwater, 

in particular those that recognise the role of tangata whenua as kaitiaki 

and the ongoing relationship with tangata whenua over their land, rohe, 10 

and resources. They provide for the identification, assessment and 

protection and management of areas of sites of significance with 

special value to Māori and provide for the involvement of Ngai Tahu in 

resource management processes to ensure their interests are identified 

and can be considered and reflected in decisions.   15 

 

 They give effect to the Canterbury Regional Policy Statement, in 

particular those provisions that direct the Council to work with Ngai 

Tahu to recognise and provide for the relationship of Ngai Tahu mana 

whenua with their ancestral land sites, wahi tapu and other taonga, and 20 

envisage that sites of significance to Ngai Tahu, along with relevant 

plan provisions will be included in the Replacement Plan. 

 

 I consider that including map sites and relevant, objectives, policies and 

rules in statutory documents provides a more certain framework and 25 

supports decisions to have particular regard to the cultural values of 

Ngai Tahu, and I consider that additional provisions would assist the 

Council to carry out its functions and meet the requirements of 

section 6E, 7A, 8 and section 5. 

 30 

SJH:   Thank you.  Mr Conway? 

 

<CROSS-EXAMINATION BY MR CONWAY [12.49 pm] 

 

MR CONWAY:   Thank you, sir.  Good afternoon, Ms Legarth. 35 

 

 Now I expect I can be reasonably brief in light of the discussion we 

have had today about mapping.  Do you agree that it would be 

beneficial to refine the mapping that has been put forward by Ngai 

Tahu to ensure that it does not capture areas where controls are not 40 

needed for cultural purposes? 

 

  [12.50 pm] 

 

MS LEGARTH:   I approach it slightly differently, it is important to reply in 45 

the mapping so that the rules are relevant and appropriate, and in some 
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cases that means adjusting the rules and in other cases it may mean 

refining the map; it is really a question of what the values are that need 

to be protected. 

 

MR CONWAY:   Yes, and if the mapping for example covered areas where the 5 

rules were not needed then the rules would not be appropriate if you 

left the mapping in there, but conversely if the mapping was reduced 

the rules might be okay? 

 

MS LEGARTH:   You could leave the maps in there and draft it for 10 

information purposes depending on what the issue is.  In some cases 

you see District Plans where the areas of significance go over the areas 

in the coastal marine area, they do not apply and you would see a 

notation on the map that says “that it is included for information 

purposes only” and that deals with any cross-boundary issues and 15 

relationships between the two jurisdictions. 

 

MR CONWAY:   So you consider that a mapped area for information purposes 

would be one option that would be worth considering in this process? 

 20 

MS LEGARTH:   I would not expect to see that for an entire map – I have 

looked at the maps in Mr Davis’s evidence, so there may be some 

portions in those sites that would be better for information.  I have not 

seen a site where the whole site would be for information purposes. 

 25 

MR CONWAY:   In terms of the rules that might apply within these various 

areas, do you agree that given the three different categories of sites that 

are recognised in the policy framework that has been agreed, it is 

necessary to tailor the rules to the policy direction in each of those? 

 30 

MS LEGARTH:   Yes, I do agree. 

 

MR CONWAY:   And for example in relation to wahi tapu and wahi taonga 

sites the policy framework that has been agreed is more protective 

essentially, is it not? 35 

 

MS LEGARTH:   Yes. 

 

MR CONWAY:   And so there might be grounds to have less restrictive rules 

in relation to the second and third categories of sites? 40 

 

MS LEGARTH:   Yes, and focusing on the outcomes intended with identifying 

those areas into different categories, so there might be different rules 

that achieve different outcomes. 

 45 
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MR CONWAY:   Yes.  And today you have produced exhibit 20, can you 

confirm that this has been presented today and you have not discussed 

it with Ms Ferguson, have you? 

 

MS LEGARTH:   No, I have not discussed it with Ms Ferguson. 5 

 

MR CONWAY:   And you would be happy to do that and work through that 

with her? 

 

MS LEGARTH:   Yes, I am. 10 

 

MR CONWAY:   Do you consider it will be useful to do that in conjunction 

with the map refinement work or should it wait till after that? 

 

MS LEGARTH:   It is probably best to wait till after, there may be some things 15 

that come out of that mapping exercise that would affect how the rules 

are drafted or areas that they might apply. 

 

MR CONWAY:   Yes, and you would be happy to, if Ms Ferguson had any 

comments, you would be happy to discuss it with her in the meantime 20 

anyway? 

 

MS LEGARTH:   Absolutely. 

 

MR CONWAY:   Thank you.  Thank you, I think that is all I need to cover 25 

today, sir, and I understand that we will need to revisit these provisions 

and obviously if that concurs. 

 

SJH:   Yes, have that as a given. 

 30 

MR CONWAY:   Thank you, sir. 

 

SJH:   Thank you.  Dr Mitchell? 

 

DR MITCHELL:   Thank you, sir.  Hello, Ms Legarth, I have just got two 35 

questions of principle, I do not intend to get into the details of exhibit 

20. 

 

 Do I understand that the provisions that you have presented to us today 

are not intended to apply to Ngāi Tahu sanctioned activities undertaken 40 

by Ngāi Tahu, on Ngāi Tahu land? 

 

MS LEGARTH:   That is correct.  There is a separate chapter in the plan that is 

dealing with the Papakainga zones. 

 45 
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DR MITCHELL:   No, no, I am not talking about the Papakainga zone 

necessarily.  These rules with restrictions requiring resource consents 

for activities that may potentially affect sites of cultural significance, 

those same rule – Ngāi Tahu’s capable of dealing with those matters 

under the general provisions of the zoning and other rules that apply 5 

without having to be bound by the rules that you are talking about? 

 

MS LEGARTH:   I understand that there is no difficulty with some of the rules 

so the way they have been drafted is to include a standard or a 

provision that where the permission of the rūnanga has been obtained 10 

for things like vegetation removal. 

 

DR MITCHELL:   All right.  But assuming that “The Tribe”, if I can call it 

that, is happy with a particular proposal in respect of how it impacts 

upon these sites of cultural significance, it is not intended but that is 15 

something that need bother the Council? 

 

MS LEGARTH:   No. 

 

DR MITCHELL:   Thank you, that is all I wanted to clarify.   20 

 

 And in terms of outstanding landscapes, using that as a “for instance”; 

do you think it is appropriate that the protection of those landscapes 

have the potential to result in the development of Papakainga, on 

Papakainga zoned land, from occurring? 25 

 

MS LEGARTH:   I would have concerns that this certainly needs to be very 

clear in the plan which provision has precedence over others so that 

you do not have a direct clash. 

 30 

DR MITCHELL:   So being more specific then, a restricted discretionary 

activity for a new building within an outstanding landscape where that 

was also zone for Papakainga, you would not think it appropriate I 

would understand to say that that consent could be declined by the 

Council on the basis of protecting the landscape where it confounded 35 

the ability to create a Papakainga? 

 

MS LEGARTH:   That is right, I agree with that. 

 

DR MITCHELL:   Thank you.  Thank you, sir, that’s all I have. 40 

 

SJH:   Thank you.  Ms Dawson? 

 

MS DAWSON:   Thank you, Ms Legarth, I just want to ask you a couple of 

questions about, to explore where you sit in terms of your professional 45 

view on the cost and benefits of applying rules and their efficiency and 
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effectiveness within the proposal as was originally put forward by the 

Ngāi Tahu submission, because your evidence-in-chief and the section 

32 that you prepared was on the basis of supporting the rules contained 

in Ngāi Tahu’s original submission on what are some very big areas 

covering quite large settlements, for example. 5 

 

MS LEGARTH:   Yes. 

 

MS DAWSON:   And in your section 32, am I right that you did not get to the 

level of exploring the costs and benefits to individual home property 10 

owners in any great detail. 

 

MS LEGARTH:   No.  I did take a more qualitative view, if you like, I do not 

see the section 32 costs analysis saying, “You must have no cost”, but 

the method that you use must be the most efficient and effective for 15 

achieving the outcomes in the objectives.  So there will be some costs 

and I have not gone into any quantitative detail. 

 

MS DAWSON:   So in your original – although you now agree that some 

refinement of the mapping will be appropriate and you have produced a 20 

new version of the rules, at the time that you prepared your section 32 

were you satisfied that the rules that were originally proposed on the 

very large areas and the numbers of properties, were to be appropriate 

in terms of where the costs and benefits would fall? 

 25 

MS LEGARTH:   Yes, and that is partly because I looked at other kinds of 

rules, such as a noncomplying rule and decided that because we could 

describe what the values were that needed to be controlled and the 

types of activities that are most likely to have potential adverse effects, 

that a restricted discretionary was appropriate and the costs of applying 30 

for resource consent was consistent with the idea of managing adverse 

effects from activities on the values and the sites. 

 

MS DAWSON:   So do you think that it is just a cost of applying or an 

application that, that is the total cost to all the landowners in Governors 35 

Bay of not knowing whether they might be able to undertake some 

earthworks or do some building, for example? 

 

MS LEGARTH:   No, it certainly was not the total costs. 

 40 

MS DAWSON:   So did you go to the extent of thinking about the range of 

costs and uncertainties and the costs that go with that for the number of 

landowners that might be involved with the rules as they were 

originally proposed? 

 45 
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MS LEGARTH:   Yes, I did look at that and that is partly why this new set of 

rules – I was encouraged to look at things like a permitted activity that 

might deal with recognition over the tupuna sites and how that might 

work and using the archaeological site trigger as a permitted activity 

framework.  But that created difficulties with the other classification of 5 

the rules where an archaeological site might not be known or the values 

are there and they are not necessarily archaeological sites, so I did look 

at the picture of rules. 

 

MS DAWSON:   Have you now moved to the position that you think there 10 

could be more appropriate package of rules and mapping than the ones 

that you supported previously? 

 

MS LEGARTH:   Yes, I do. 

 15 

MS DAWSON:   And is that also go to their effectiveness in terms of the 

ability for a Council to enforce or ensure that a package of rules is 

implemented or able to be implemented across a wide range of 

properties? 

 20 

  [1.00 pm] 

 

MS LEGARTH:   Yes, I spoke with Mr Davis about the kinds of things that are 

likely, earthworks for example is one of the restricted discretionary 

activity rules about whether there was something in the values that 25 

perhaps it was about soil disturbance, one of the permitted activity rules 

talks about the depth and there is a certain amount of uncertainty in the 

standard in that permitted activity rule and whether we could put a 

figure on it. 

 30 

 So this proposal has looked at a depth of 0.6 of a metre where you may 

not have previous soil disturbance for activity such as fencing which 

would be an appropriate permitted activity standard which reduces to 

some extent the weight of the rules. 

 35 

MS DAWSON:   How do you imagine that the council would enforce a rule on 

the whole of Governors Bay for example, or these settlements where 

people have to control the depth to which they might dig to in their 

garden to a depth that supposedly has never been dug to before?   

 40 

 How effective do you think that sort of rule is likely to be in areas 

where people have always imagined they could do a certain range of 

activities and does it require any other form of building consent of that 

sort of thing? 

 45 
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MS LEGARTH:   Well there will certainly be a need for guidelines and 

information following up and yes, there are some enforceability 

concerns which is why it is important to get that picture of the 

permitted activity rules right so that people can understand how they 

apply to them. 5 

 

MS DAWSON:   All right, well thank you for that. 

 

SJH:   Ms Huria? 

 10 

MS HURIA:   Hello Ms Legarth, can I just clarify for the record that when you 

responded to Dr Mitchell’s question and he made a reference to tribal 

that in fact you mean those runanga who would hold mana whenua 

status in that area 

 15 

MS LEGARTH:   Yes. 

 

MS HURIA:   Thank you, I think Ms Dawson has answered my other question, 

thank you. 

 20 

SJH:   Judge? 

 

JUDGE HASSAN:   Ms Legarth, my questions are confined because I 

understand there is things coming back through but there is just a few 

things I need to check. 25 

 

 Now, I want to start with your section 32AA evaluation although I 

wanted to ask an initial question because the assumption of Ms 

Dawson’s questions were on the lines that you authored it.   I have not 

actually seen that stated in your evidence and I want you to confirm for 30 

the record, were you the author of the section 32 report, and if so were 

you the only author of the section 32AA report? 

 

MS LEGARTH:   Yes, I was the author and I did have some discussions with 

Ms Grigson (ph 2.55) as I worked through it, although she was not 35 

involved in any drafting. 

 

JUDGE HASSAN:   Now some of the other section 32 reports that we have 

received from the council for different chapters we have commented on 

the variable quality of them, some of them being very good and we 40 

have reported on that in our decisions and others of them being not so 

good, not so up to the mark and not so useful for us. 

 

 Your report on the matter of private landowner issues, some of the 

reports that we have read from the council refer to stakeholder 45 

engagement, quite explicitly report on who was consulted and what 
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their feedback was, this report does not.  Did you engage with any 

landowners in preparing your report other than your client? 

 

MS LEGARTH:   No, I did not. The report was prepared, it came out of a 

discussion at the mediation on some of these chapters about the need to 5 

repair a report so it was written after the submission had been lodged 

and so no discussions have been made with those people.  I did look at 

what kind of information might be already available and out in the 

public forum. 

 10 

JUDGE HASSAN:   No, just answer my question and do not go into other 

matters.  The answer to my question was no? 

 

MS LEGARTH:   No. 

 15 

JUDGE HASSAN:   Right, now have you read the transcript of the hearing that 

the Panel had on ecosystems, indigenous biodiversity and land 

clearance rules? 

 

MS LEGARTH:   I do not believe I have. 20 

 

JUDGE HASSAN:   Well, during that inquiry one of the things that came up 

was first of all acknowledgement by the council that effectively buy in 

from landowners, private landowners was critical to the effectiveness 

of such rules and secondly an acknowledgement by the council that that 25 

had not been done very well and thirdly you will see on the transcript a 

number of landowners expressing significant anxiety about the 

implications of what was proposed for their ability to operate their 

farms. 

 30 

 Now I suppose the first question is on private land depending on the 

rules do you think we should be concerned that there could be similar 

issues of how do we ensure landowner buy in? 

 

MS LEGARTH:   Yes, all provisions and all outcomes in the protection end do 35 

depend on a balance between non regulatory, regulatory tools, 

guidelines, understanding what the values are and that does include the 

landowners. 

 

  [1.05 pm] 40 

 

JUDGE HASSAN:   Yes, okay, so if we come up to the top of the, say 

excavation, and we heard evidence this morning and written in the 

evidence on archaeological issues comment that some landowners take 

a responsible approach and if we look at archaeological authorities 45 

under the Heritage New Zealand legislation do you agree with me that 
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a possibly gap that needs to be addressed in this plan by way of rules is 

that there are cowboys out there that do not take a responsible 

approach? 

 

MS LEGARTH:   Not so much that the archaeological authorities are a little 5 

late in the piece.  One of the matters that I thought through - - -  

 

JUDGE HASSAN:   Are you going into some other point here, answer my 

question? 

 10 

MS LEGARTH:   No, it is a permitted activity that I looked at that looked at 

dealing with whether the existing authority process could be used. 

 

JUDGE HASSAN:   Yes, I think you are anticipating a question I have not 

asked. 15 

 

MS LEGARTH:   Okay. 

 

JUDGE HASSAN:   I want to come back to my question; the case has been 

made for rules in regard to excavation and your proposed rules on 20 

excavation and the case has been put forward and I do not think it has 

been questioned particularly by the council that the methods under the 

Heritage New Zealand Act may not be sufficient, I suppose start with 

that proposition, do you agree? 

 25 

MS LEGARTH:   I agree. 

 

JUDGE HASSAN:   Right, and my understanding is that one of the reasons for 

that might be the way that Act is constructed effectively it is excavation 

itself does not give rise to a need for an authority, one requires a test of 30 

reasonable knowledge and hence a responsible person can apply for 

authority, the irresponsible person may not bother and the archaeology 

is damaged.   

 

 Now coming back through this issue looking at alternatives is it your 35 

view that the archaeological authority tool is not adequate in itself for 

those sorts of reasons and is that partly for those sorts of reasons. 

 

MS LEGARTH:   Yes, in addition it is better to early on when you are 

designing a subdivision to know where the planning constraints might 40 

be.  You may never need an authority if you can relocate your fence of 

your building platforms away from a site; so the archaeological 

authority does not provide that opportunity. 

 

JUDGE HASSAN:   No, but if we look at methods and avoiding double 45 

regulation is it at least helpful to have the plan simply provide for 
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informational purposes at least for some private land the information so 

that no one can be regarded as having made the mistake of not knowing 

that the site might be of significance? 

 

MS LEGARTH:   Yes, certainly, it is helpful that it is in there. 5 

 

JUDGE HASSAN:   One of the matters you will be examining presumably is 

whether or not some land issues can be managed by information 

mapping as opposed to rules? 

 10 

MS LEGARTH:   Yes. 

 

JUDGE HASSAN:   Can I ask you know in a proportionate sense how much 

private land might be involved here as opposed to land that is under the 

control of the Council, the Crown or Ngai Tahu? 15 

 

MS LEGARTH:   I do not know proportionally, some of this, it depends on the 

site – so some of the sites I have are more private land. 

 

JUDGE HASSAN:   Can you give a ballpark percentage is it half and half 20 

private land and land under the control of the Council, the Crown and 

Ngai Tahu? 

 

MS LEGARTH:   I would expect it would be slight more at the moment. 

 25 

JUDGE HASSAN:   Have you done any work or have you received any 

information to give us some clarity on that? 

 

MS LEGARTH:   No, I have just looked at the maps where the area will show - 

- -  30 

 

JUDGE HASSAN:   Do you think it will be important to take some further 

advice on those issues in going into the process of examining the rules 

and the implications for private land to see how much land is involved? 

 35 

MS LEGARTH:   Yes, individual landowners. 

 

JUDGE HASSAN:   Yes, thank you, that has covered my issues. 

 

SJH:   The obligation under 32 and 32AA is to measure and assess the cost and 40 

benefits to all affected parties, is it not? 

 

MS LEGARTH:   Yes. 

 

SJH:   You have not spoken to any private landowners or made any attempt to 45 

assess the costs and benefits if there are benefits to them? 
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MS LEGATH:   No, only at a very broad level, relying on the costs of consent. 

 

SJH:   Would it be fair to describe your 32AA Report as written almost 

exclusively from one side and without the balance that 32A and 32AA 5 

require? 

 

MS LEGATH:   It is certainly a document that was written in very short order 

and therefore there are gaps in it, yes. 

 10 

SJH:   So it does not address what 32 and 32AA requires to be addressed in 

total? 

 

MS LEGATH:   Not in totals, no. 

 15 

SJH:   Thank you.  Anything arising Mr Conway? 

 

<RE-EXAMINATION BY MR CONWAY [1.10 pm] 

 

MR CONWAY:   Sir, just one brief matter.  Dr Mitchell asked a question about 20 

the interaction between these provisions, with the outstanding natural 

landscape’s provisions and the Papakainga Kainga Nohoanga side, and 

I understand that is dealt with is Mr Murchison’s evidence, but in light 

of your answer I just wanted to question you one thing on that. 

 25 

 Do you agree that in terms of the section 6 matters, we have got A and 

B dealing with landscape natural character, and we have got E dealing 

with Māori - - -  

 

MS LEGARTH:   Values. 30 

 

MR CONWAY:   Sorry, Māori concerns.  Sorry, that is – I just want to test the 

question of the relationship between those two provisions.  Given the 

reference in section 6A and B to protection from inappropriate 

subdivision use and development.   35 

 

 Do you accept that there might come a point at which development 

might be inappropriate, regardless of land status, in light of the 

overlays that might apply under section 6A or B, or do you say there is 

no point at which that would occur? 40 

 

MS LEGATH:   There would be points when that might occur. 

 

MR CONWAY:   There would be a point.  And so in terms of the question of 

whether that is something that could be considered, and a limit might 45 
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need to be placed somewhere in a rule, do you accept that that is 

something that needs to be taken into account here? 

 

MS LEGATH:   Yes, and I do understand there are rules that control some 

activities within outstanding landscapes. 5 

 

MR CONWAY:   Thank you sir. 

 

SJH:   Thank you.  Mr van Mierlo, anything arising or re-examination? 

 10 

<RE-EXAMINATION BY MR VAN MIERLO [1.12 pm] 

 

MR VAN MIERLO:   Just one point sir. 

 

 Ms Legath, when considering cost and enforceability issues, and there 15 

has obviously been a number of questions about that, did you consider 

other rules in the notified plan that would regulate or control activities 

within the areas that have mapped, and how did that influence costs and 

enforceability issues, if you did consider that? 

 20 

MS LEGATH:   Yes, I looked at the earthwork rules and the subdivision rules, 

and I also looked at the matters that apply with the outstanding natural 

land – there is quite a high degree of overlap in the mapping sense of 

the outstanding landscapes and the coastal environment, and the sites of 

significance. 25 

 

 So I did look at the existing level of regulation in the Notified version 

of the Plan, and compared that with the proposed rules with the Sites of 

Ngai Tahu Cultural Significance.  Certainly a higher degree of control, 

discretionary and non-complying are suggested in some instances, and 30 

this is a restricted discretionary activity rule with a very tight focus on 

particular cultural values. 

 

MR VAN MIERLO:   Thank you, nothing further, sir. 

 35 

SJH:   Thank you.  Thank you Ms Legath, you may stand down. 

 

 We will take the lunch and adjourn for 45 minutes, thank you. 

 

<THE WITNESS WITHDREW [1.13 pm] 40 

 

ADJOURNED [1.13 pm] 

 

RESUMED [2.01 pm] 

 45 

SJH:   Yes, thank you.  Yes, Mr van Mierlo. 
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MR VAN MIERLO:   The next witness I call is Lynda Murchison. 
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<LYNDA MARION WEASTELL MURCHISON, sworn [2.02 pm] 
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<EXAMINATION BY MR VAN MIERLO [2.02 pm] 

 

MR VAN MIERLO:  Good afternoon, Ms Murchison, could you please 

confirm your full name is Lynda Marion Weastell Murchison? 

 5 

MS MURCHISON:   Yes, that is correct. 

 

MR VAN MIERLO:   You have provided a statement of evidence dated 

10 December 2015 in relation to this matter? 

 10 

MS MURCHISON:   That is correct. 

 

MR VAN MIERLO:  Do you have any corrections that you wish to make to 

your evidence? 

 15 

MS MURCHISON:   No, I do not. 

 

MR VAN MIERLO:   Thank you, so you confirm that it is true and correct? 

 

MS MURCHISON:   Yes. 20 

 

MR VAN MIERLO:   Thank you and you have prepared a brief summary 

statement, have you? 

 

MS MURCHISON:   Yes, I have. 25 

 

MR VAN MIERLO:    Yes, thank you, I would ask you please to present that 

to the Hearings Panel. 

 

MS MURCHISON:   Thank you, good afternoon. 30 

 

 My evidence is really confined to just two matters that I was asked to 

provide evidence on behalf of Te Runanga.  One was to provide a little 

bit of background information as to the thought processes that went on 

in terms of putting the framework together for identifying sites and 35 

areas of cultural significance, and the second one was to look at the 

relationship between the provisions in chapter 4 for Papakainga and 

kainga nohoanga and chapter 9.   

 

 Turning first just to the cultural areas and landscapes, despite the 40 

background work that Mr Pauling alluded to before when chapter 9 was 

notified the only real provisions to deal with Ngai Tahu relationships 

with the natural environment and cultural and significant sites was a list 

of some silent file areas in section 9.3 and, of course, the cultural 

assessment that had gone into the outstanding natural landscapes and 45 

features so what we set about doing in Te Runanga was trying to find a 
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way to recognise and manage at an appropriate level sites and areas of 

cultural significance bearing in mind the different values and also what 

the different land uses might be today and we came up with a system of 

three sites which obviously Mr Davis, in his evidence, has given you 

more detail on. 5 

 

 But very briefly, wahi tapu which is the traditional stuff that District 

Plans do and we wanted very much to try and confine that to sites 

where there were physical remnants on the land be it pa site or 

immediate known urupa and so forth that were at risk of damage or 10 

destruction from land use activities. 

  

 When we developed the concept of the Nga Turanga Tupuna or cultural 

landscapes or footsteps of the ancestors which was designed to try and 

provide some recognition for areas which were areas of quite intense 15 

Ngai Tahu settlement and occupation in the past but there might not be 

physically anything left to protect in that sort of sense and the intention 

behind that was not to try and frustrate development or use of that land 

but to, when the opportunity came through development – or 

redevelopment in the case of red zone areas – to try and use that 20 

opportunity to get some recognition of the Ngai Tahu history and 

values into those developments going forward. 

 

  [2.05 pm] 

 25 

 Particularly things like larger scale residential subdivisions perhaps 

where you might look at things like street names and the landscaping or 

the design of large public facilities and buildings, for example, and the 

idea or the intent when we were developing it is that those provisions in 

the cultural landscape would not trigger additional rules in themselves 30 

but rather they would be targeting activities that were already in the 

resource consenting process under the District Plan for other reasons, 

but that is part of the assessment; you would be adding on that layer of 

looking at the Ngai Tahu history and values and how you might be able 

to accommodate some of that in the development going forward. 35 

 

 So, that was the notion behind the cultural landscapes, and of course, 

Nga wai was about recognising water bodies that might not meet the 

criteria for being outstanding natural features in the District Plan but 

were of immense cultural significance to Ngai Tahu and the two 40 

examples that I have referred to in my evidence were, of course, the 

Avon and Heathcote rivers. 

 

 Turning now to the relationship between chapter 4 and chapter 9, as the 

Panel will be aware, the Papakainga/Kainga Nohoanga zone was 45 

developed with the intent to recognise the original intention of the 
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setting aside of Māori reserves in the greater Christchurch area, 

particularly on Banks Peninsula and as Mr Matheson referred to in his 

evidence in that hearing, the intention of the Council was to be able to 

provide for a range of enabling activities to facilitate Ngai Tahu 

whānau being able to come home and live recognising that that 5 

involved not only Papakainga housing but also socio-economic 

community facilities and opportunities. 

 

 So, when chapter 9 was notified all of the Banks Peninsula, including 

the Papakainga/Kainga Nohoanga zones, were identified as significant 10 

landscapes.  There were also large parts of the zones that were 

identified as part of the cultural environment and some areas that are 

outstanding natural landscapes or features and high natural character 

areas in the coastal environment. 

 15 

 In my view, those provisions in chapter 9 that are notified essentially 

limit and in some cases would prevent the use of the 

Papakainga/Kainga Nohoanga zoned land for the intentions and 

achieving the objective of that zone. 

 20 

 In my assessment, that does not achieve the purpose of the Act.  I do 

not believe it gives effect to the Higher Order Documents, in particular, 

the New Zealand Coastal Policy Statement and the Canterbury 

Regional Policy Statement and I also believe it is inconsistent with the 

approach in the rest of the Plan. 25 

 

 So, my evidence also talks a little bit about the relationship between 

section 6 matters, and in my view chapter 9 has focused on section 6, 

page C and has either disregarded section 6E or has made an incorrect 

assumption as to how section 6E is to be given effect to and taken the 30 

view that that is largely around the value of protecting natural and 

physical resources, rather than their use and development to a code of 

environmental and cultural ethics. 

 

 In my view, that is wrong because I do not believe that there is a 35 

hierarchy of section 6 matters in the RMA and also that if you have 

attention between the section 6 and section 7 matter, for example, in 

relation to a significant landscape community values, greater weight 

should be given to the section 6 matter reflecting the duty in section 6 

to recognise and provide for, rather than to have particular regard to. 40 

 

 In relation to my suggestions for how to resolve that tension, my 

evidence touches on two options. 

 

 First of all, Ms Ferguson confirmed in her evidence her view that the 45 

outstanding natural landscape overlays should not apply to urban zones 
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because they would essentially prevent the use of those zones for what 

they were intended.  I cannot see why that same reasoning would not 

apply to the Papakainga/Kainga Nohoanga zones, and so that is one 

option. 

 5 

 The other option that I have explored in my evidence is removing the 

significant landscapes or – I should say, exempting 

Papakainga/Kainga Nohoanga from any significant landscape or 

coastal environment provisions – but recognising the outstanding 

natural landscapes and the high natural character and coastal 10 

environment but in doing so having specific provisions for the 

Papakainga/Kainga Nohoanga zone which talk more about a balance 

between those provisions  in section 6E matters and with the focus 

more on mitigating effects of Papakainga/Kainga Nohoanga 

development on those landscape and natural character values rather 15 

than avoidance in the first place. 

 

  [2.10 pm] 

 

 In my view that better achieves the direction that is set in the 20 

New Zealand Coastal Policy Statement and in relation to the coastal 

environment and also in the Canterbury Regional Policy Statement in 

relation to effects of Papakainga on outstanding natural features and 

landscapes and on natural character. 

 25 

 If the Panel was of a mind to adopt that sort of approach I have 

suggested in my evidence that that would be in my view better done by 

having specific provisions in chapter 4 rather than a cross-reference to 

the existing objectives, policies and matters of discretion in chapter 9.  

And my reasoning for that is because those provisions in chapter 9 are 30 

about avoiding effects on landscapes and about preventing the 

development as opposed to the approach I am advocating which would 

be about recognising it is appropriate but mitigating effects.   

 

 And therefore I would be concerned if you just cross-referenced to the 35 

chapter 9 provisions then you may still be in a situation where a 

consent is applied for, for example a restricted discretionary activity 

and effectively has to be declined by the consent authority because of 

the matters of discretion and the objectives and policies of chapter 9. 

 40 

SJH:   Thank you.  Mr Conway? 

 

<CROSS-EXAMINATION BY MR CONWAY [2.11 pm] 

 

MR CONWAY:   Thank you, sir.  Good afternoon, Ms Murchison.  Now, I just 45 

want to touch on the matter of the relationship between chapters 4 and 
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9 briefly and you have confirmed in your evidence at paragraph 17 that 

you believe some provisions should be made in chapter 4 to manage 

effects of the activities in the Papakainga/kāinga nohoanga zone on 

ONLs, ONFs and outstanding natural character areas, that is right, isn’t 

it? 5 

 

MS MURCHISON:   Chapter 7 is my summary so my conclusion was if one 

was to give effect to the policy in the regional policy statement then my 

conclusion is that would be the appropriate way to do it.  It is not 

however consistent with the way the Council has treated other zones in 10 

its plan where it simply exempted them from the outstanding natural 

landscapes. 

 

MR CONWAY:   I understand you have been working with Ms Ferguson in 

terms of finalising the details of how that interaction between the two 15 

chapters will work? 

 

MS MURCHISON:   Yes, so Mrs Ferguson and I have had some discussions, 

yes. 

 20 

MR CONWAY:   And is it fair to say there is a large degree agreement about 

that and you are still refining a few last details, is that - - - 

 

MS MURCHISON:   Mrs Ferguson and I have a large degree of agreement.  

Unfortunately we haven’t had any word back from Christchurch City 25 

Council as to whether they share and endorse Mrs Ferguson’s view. 

 

MR CONWAY:   Ms Ferguson is taking the lead on this in terms of chapter 9, 

isn’t she?  

 30 

MS MURCHISON:  I don’t know, I just got told by Mrs Ferguson she 

wouldn’t be able to confirm a position until she heard back from 

Mr Matheson. 

 

MR CONWAY:   Okay, thank you.  And just touching on the section 6 matters, 35 

and I apologise for my lapse earlier, you would accept that there is a 

balancing required between section 6A and B matters and section 6E 

matters? 

 

MS MURCHISON:   I would accept that all matters must be considered as part 40 

of achieving the Act, none trumps the other and none is an objective in 

its own right. 

 

MR CONWAY:   Yes, that is right, that is a fair summary.  In terms of that 

question I posed to Ms Legarth earlier, I am just interested in your view 45 

on that question of whether there is a limit to what might be appropriate 



 Page 1618 

  

Ch9: Natural and Cultural Heritage Commenced 18.01.16 

in an area that is affected by a section 6A or B matter even if it is on 

Papakainga/kāinga nohoanga land, do you have a view on that? 

 

MS MURCHISON:   I don’t think there is a limit to what might be appropriate 

if it is done in accordance with tikanga Māori.  I think there is some 5 

merit in having the ability to ensure it is done in accordance with 

tikanga Māori, bearing in mind that Māori land can of course be 

developed by anybody who chooses to put their land into the status of 

Māori land under the Māori Land Court, under the Te Ture Whenua 

Act, but I don’t accept that there is a limit at which you would say 10 

enabling the recognition of section 6E should not happen because of 

section 6B. 

 

MR CONWAY:   Thank you.  Thank you, sir. 

 15 

SJH:   Thank you.  You withdrew cross-examination, Mr Cleary? 

 

MR CLEARY:   I did, sir. 

 

SJH:   Dr Mitchell? 20 

 

DR MITCHELL: Thank you, sir. Just a couple of questions please, 

Ms Murchison.   

 

MS MURCHISON:   Just following on from the question that Mr Conway 25 

asked and it is the same question I have asked the other planning 

witnesses, would a Papakainga proposal in a Papakainga zone be an 

appropriate development if it was also within a section 6A or 6B area if 

the effects of that development on those 6A or B matters were 

remedied or mitigated to the extent practicable? 30 

 

  [2.15 pm] 

 

MS MURCHISON:   In my opinion, yes, I believe that would give effect to the 

Canterbury Regional Policy Statement and also the purpose of the Act. 35 

 

DR MITCHELL:   Would you also agree given that, that a controlled activity 

status for a Papakainga development in a Papakainga zone affected by 

6A or 6B provisions would be an appropriate activity status provided 

that the matter of control was how those effects on the 6A or 6B 40 

matters were remedied or mitigated as far as practicable. 

 

MS MURCHISON:   Yes, as long as you could be satisfied that, you know, 

that that difficulty you have with controlled activities and how much, to 

what extent do you exercise your control but in principle, yes.  I am 45 

sorry I didn’t explain that very well. 
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DR MITCHELL:   You are saying if someone applied to build 20 houses and 

you could only build 17 would you be derogating the consent 

application? 

 5 

MS MURCHISON:   Yes. 

 

DR MITCHELL:   One way around that would be to specifically include the 

number of dwellings as a matter of control, wouldn’t it, so that it was 

absolutely explicit? 10 

 

MS MURCHISON:   Yes, or another way, you are quite right, you could have 

certain things that you were satisfied in those overlays could occur as a 

controlled activity and then put the rest into a restricted discretionary 

activity if you want to go that way. 15 

 

DR MITCHELL:   All right, thank you.  Thank you, sir. 

 

SJH:   Thank you.  Ms Dawson? 

 20 

MS DAWSON:   Thank you, Ms Murchison.  I was interested in the part of 

your evidence where you gave us the background and the ideas in 

developing the three different types of sites of cultural significance to 

Ngāi Tahu.  Have you been involved since that sort of background time 

in developing the various rules that have come through in the 25 

Ngāi Tahu submission and then more recently with Ms Legarth’s 

evidence? 

 

MS MURCHISON:   I haven’t been involved since the submission.  I was 

familiar with the rules that were requested in the submission and I 30 

would have to own that I think the focus at that point was about 

ensuring scope more than anything, as you do on those pressure time 

situations.   

 

 If it is helpful I can say to you I have refreshed my memory and looked 35 

at those rules again just before and it is my opinion that you could quite 

easily fine tune those rules to get to that level of that larger scale type 

development that I was referring to and making sure that you are not 

capturing, you know, Mr Brown in the back garden with his spade type 

scenario. 40 

 

MS DAWSON:   Because my question was going to be if you looked at the 

sort of more onerous end of the rules as they were proposed in the 

submission, and aspects may still be that way, do you agree that there 

seems to be a disconnect between what you told us about the aim, 45 
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particularly of Ngā Tūranga Tupuna and the methods that were being 

proposed to achieve the outcomes you indicated? 

 

MS MURCHISON:   I think the rules were probably too general, those rules do 

need refining, yes. 5 

 

MS DAWSON:   Yes, all right.  Are you willing to keep on eye that scope in 

terms of achieving the original ends that were being sought through the 

submission? 

 10 

MS MURCHISON:  If I am instructed by Te Runanga to do that, yes, certainly. 

 

MS DAWSON:   Thank you.  Thank you very, Ms Murchison.  That is all from 

me. 

 15 

MS HURIA:   No questions, thank you. 

 

SJH:   Judge? 

 

JUDGE HASSAN:   Thank you, sir.  No doubt Mr van Mierlo will convey that 20 

last point to his client.  Just one other question, Ms Murchison, in 

regard to that activity classification you would be familiar with 

bundling. 

 

MS MURCHISON:   Yes. 25 

 

JUDGE HASSAN: The principle being if you are in different activity 

classifications you tend to get treated according to the most coercive.  

In a situation where we had a development that -  I will put it another 

way.  Is it realistic to expect bundling to be a problem with Papakainga 30 

development crossing over the boundary of the zone? 

 

MS MURCHISON:   Papakainga development crossing - - - 

 

JUDGE HASSAN:   I suspect not but I just wanted to check because if it was 35 

an issue I would ask you another question on that. 

 

MS MURCHISON:   So, sorry, Papakainga development going over the zone? 

 

JUDGE HASSAN:   Say we take a comprehensive development that involved 40 

the Papakainga zone but happened to involve land outside the zone as 

well. 

 

MS MURCHISON:   No, I don’t think that would be a problem. 

 45 

JUDGE HASSAN:   Not realistic, so we do not need to - - - - 
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MS MURCHISON:   No, not realistic, particular bearing in mind that those 

Papakainga Kainga Nohoanga provisions only apply to Māori land. 

 

JUDGE HASSAN:   Yes. 5 

 

MS MURCHISON:   Yes. 

 

JUDGE HASSAN:   All right, thank you. 

 10 

SJH:   Anything arising Mr Conway? 

 

MR CONWAY:   No, thank you sir. 

 

SJH:   Mr van Mierlo? 15 

 

MR VAN MIERLO:   No thank you sir. 

 

SJH:   Thank you Ms Murchison, you may stand down. 

 20 

<THE WITNESS WITHDREW [2.20 pm] 

 

SJH:   Yes, Mr van Mierlo? 

 

MR VAN MIERLO:   Sir, I understand Mr Cleary wishes to address you on 25 

something sir. 

 

MR CLEARY:   Sir, my apologies for this. 

 

 It is slightly out of left field and it does not relate to my clients, the 30 

Radford family and others, but in actual fact it relates to clients whom I 

had limited instructions on in respect of the Residential New 

Neighbourhood zones, and in particular the Residential New 

Neighbourhood zone at North-west Belfast, which is in part covered by 

the silent file provisions – and your Honour, Judge Hassan would be 35 

familiar with this site in terms of the Johns Road Horticulture 

proceedings that had a number of years in the Environment Court 

before it was zoned as Living G in approximately 2011. 

 

JUDGE HASSAN:   My memory is pretty good Mr Cleary, except in painful 40 

incidents. 

 

MR CLEARY:   Yes.  But the issue is if I can summarise it is that part of that 

zone is now covered by the silent file – silent file 15 – and Te Runanga 

o Ngai Tahu lodged a submission on those provisions, and my clients 45 
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through another firm, Mortlock McCormack, lodged a further in 

opposition to that submission.   

 

 That submission by Te Runanga o Ngai Tahu was withdrawn and we 

thought essentially that was the end of the matter in terms of the silent 5 

file provisions applying to that zone.  And we now understand that it is 

proposed by the Council to have certain rules, I think it is particular 

rule RD6 in the Subdivision and Earthworks provision, applying to that 

part of the Northwest Belfast Residential zone, affected by the silent 

file. 10 

 

 And it is an issue that I have only just become aware of.  I have been 

trying to resolve it in the last sort of 24 hours and to understand 

precisely what the position of the Council and Te Runanga o Ngai Tahu 

is in respect of that land. 15 

 

 I have spoken to Ms Stephenson who has advised me that she will 

consult with the Runanga so they can determine what their position is 

in respect of that small area of land affected by the silent file.   

 20 

SJH:   Well, there are two things.  One, what are you asking for now?  Two, 

why should it not be by formal application, so that it is on the record? 

 

MR CLEARY:   I just really wanted to signal it to the Panel at this point in 

time. 25 

 

SJH:   All right, well thank you, it has been signalled. 

 

MR CLEARY:   Yes, and I would expect to file a formal memorandum in 

respect of that point. 30 

 

SJH:   Well, it may be a memorandum or it may be an application around re-

opening that particular issue.  That would be a matter for you and those 

that instruct you, Mr Cleary. 

 35 

MR CLEAR:   Well I think there might be an opportunity further on in the 

Residential New Neighbourhood Hearing.  I know there is a mini 

hearing scheduled for the end of the month. 

 

SJH:   Whatever the Panel is they can only deal with what is in front of them, 40 

so unless you put something formally in front of them they cannot deal 

with it Mr Cleary. 

 

MR CLEARY:   No, I totally understand, as I said it was purely to signal - - -  

 45 

SJH:   All right thank you.  Call your next witness please Mr van Mierlo. 
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MR VAN MIERLO:   Thank you.  Next witness sir, is Tanya Stevens. 

 

JUDGE HASSAN:   Sorry, Mr van Mierlo, if I could just address Mr Cleary 

once more. 5 

 

MR VAN MIERLO:   Yes, certainly. 

 

JUDGE HASSAN:   Mr Cleary, I think I have reminded you in the past about 

the importance in the context of chairing previous hearings that you 10 

have been involved with, and in that capacity I would emphasise the 

importance of proper process. 

 

 You know that the hearing that we are dealing with on New 

Neighbourhood zones is very confined to technical condition issues, 15 

and it is set up on that basis. 

 

 So you need to think very hard about how you are going to approach 

this and make the application in proper form and do not piggy back on 

the purpose of that hearing to call up something else.  You will need to 20 

think about it very carefully given that we have almost concluded that 

matter. 

 

MR CLEAY:   I completely understand that, and as I explained to your 

Honour, I had a very limited instruction and this matter is really - - -  25 

 

JUDGE HASSAN:   I am just signalling please follow the due process 

directive that the Chair has given, because I can say in the capacity of 

chairing that matter that would be strongly advisable given where we 

are at in almost finishing that file. 30 

 

MR CLEAY:   I totally understand.  Thank you, sir. 

 

MR VAN MIERLO:   Thank you sir.   

 35 
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<TANYA JANE STEVENS, sworn [2.25 pm] 
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<EXAMINATION BY MR VAN MIERLO [2.25 pm] 

 

MR VAN MIERLO:   Ms Stevens, do you confirm your full name is Tanya 

Jane Stevens? 

 5 

MS STEVENS:   I do. 

 

MR VAN MIERLO:   You have provided statements of evidence, a statement 

of evidence dated 10 December 2015, and a statement of rebuttal 

evidence dated 18 December 2015? 10 

 

MS STEVENS:   That is correct. 

 

MR VAN MIERLO:   Do you have any corrections which you wish to make to 

those statements? 15 

 

MS STEVENS:   No, I do not. 

 

MR VAN MIERLO:   And you confirm that they are true and correct? 

 20 

MS STEVENS:   Yes. 

 

MR VAN MIERLO:   You have prepared a brief summary in relation to your 

evidence? 

 25 

MS STEVENS:   I have. 

 

MR VAN MIERLO:   Thank you.  I will ask you to please present that to the 

Panel. 

 30 

MS STEVENS:   Thank you.  Tena koutou. 

 

 The key matters covered in my evidence on chapter 9 are support for 

the Crown submission for a new strategic direction on water quality; 

subdivision of land where springs are known to exist, and subdivision 35 

of land within Sites of Ngai Tahu cultural significance. 

 

 The definition of water body and matters pertaining to the North 

Belfast ODP Area: In terms of outstanding issues as the Panel will 

recall a new Strategic Objective for water quality was supported by Mr 40 

Matheson for the Council in his earlier evidence to the Panel in this 

hearing.  The Panel will also be aware that consideration of a new 

Strategic Direction on Water Quality falls in both the hearings on 

chapter 9 and chapter 6. 

 45 
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 By way of update to the Panel, discussions between the Crown, the 

Christchurch City Council chapter 6 lead, Ms McLachlan, and myself 

are ongoing in this regard with the view to finessing the strategic 

Objective as amended in my evidence. 

 5 

 Similarly the matters raised in my evidence in relation to the definition 

of a water body will also be further discussed in evidence in chapter 6.   

 

 In terms of North Belfast, as outlined by Mr Stevenson there has been 

conferencing of planners yesterday, and there were matters identified 10 

where the planners were to seek legal advice.  I have had limited 

opportunity to do so.  As you are aware drafts were circulated late last 

night and this morning, and a little bit more time is needed just to 

finalise that wording. 

 15 

 There has been agreement in principle as set out by Mr Stevenson, and 

to the majority of the drafting of the rules.   

 

 I note that the definition of spring which Mr Stevenson discussed was 

intended for use in this ODP area only.  20 

 

 I am happy to remain for any questions. 

 

SJH:   Thank you.  Mr Conway? 

 25 

<CROSS-EXAMINATION BY MR CONWAY [2.28 pm] 

 

MR CONWAY:   Good afternoon Ms Stevens. 

 

MS STEVENS:   Good afternoon.  30 

 

MR CONWAY:   And it is that second matter that I just wish to cover with you 

briefly.  Have you got a copy of exhibit 21 that Mr Stevenson produced 

this morning? 

 35 

MS STEVENS:   I do, yes. 

 

MR CONWAY:   And have you had a chance to consider the wording in that 

exhibit? 

 40 

MS STEVENS:   Not in great detail as yet, and I have not had an opportunity 

to discuss it with counsel either. 

 

MR CONWAY:   And so you would support further discussions on that 

document? 45 
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MS STEVENS:   I think that would be beneficial, yes. 

 

MR CONWAY:   Are there any comments you wish to make on it now in 

terms of initial observations or would you prefer to leave that to those 

discussions? 5 

 

MS STEVENS:   If I may I would prefer to leave that for those discussions? 

 

MR CONWAY:   Thank you.  And if that was resolved that would resolve the 

matters you have raised in your evidence in terms of the Industrial 10 

General zone, North Belfast and matters raised in Mr Stevenson’s 

evidence? 

 

MS STEVENS:   That is correct, yes. 

 15 

MR CONWAY:   Thank you. Thank you sir.   

 

SJH:   Dr Mitchell? 

 

DR MITCHELL:   No thank you sir, I do not have any questions. 20 

 

SJH:   Ms Dawson? 

 

MS DAWSON:   No thank you, and thank you for updating me on the 

Freshwater Strategic Objective.  I am sorry, I had forgotten about that. 25 

 

MS STEVENS:   That is all right. 

 

SJH:   Ms Huria? 

 30 

MS HURIA:   No, thank you sir. 

 

JUDGE HASSAN:   No questions. 

 

SJH:   Thank you Ms Stevens, you may stand down. 35 

 

MS STEVENS:   Thank you. 

 

SJH:   Sorry, there was no re-examination? 

 40 

MR VAN MIERLO:   No, certainly not.   

 

SJH:   All right, thank you. 

 

<THE WITNESS WITHDREW [2.29 pm] 45 
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MR VAN MIERLO:   That does conclude the evidence we are hearing from 

Ngai Tahu.  I just note of course there are two further witnesses, Mr 

Dale and Mr Cranwell, whose attendance has been excused, but if there 

any questions from the Panel, obviously - - - 

 5 

SJH:   No they are excused on the basis the Panel, as well as no cross-

examination, the Panel has no questions of them Mr van Mierlo. 

 

MR VAN MIERLO:   I know it has arisen where there have been questions put 

in writing but - - -  10 

 

SJH:   Well, there may be things that we would have to come back, but I do not 

think any Panel members, from what we have heard, no, thank you. 

 

  [2.30 pm] 15 

 

MR VAN MIERLO:   Thank you, sir. 

 

SJH:   Thank you – just one other matter Mr van Mierlo, the agreement that 

was handed in this morning which I noted had not been signed by 20 

everybody and then you said you were authorised to sign on behalf of 

the company that appeared last, I forget their name, it still does not 

have a signature from Mr van Mierlo on it that document that we have 

– the one that was handed in this morning. 

 25 

 I am not bothered, you can file it later, I am just – there is agreement 

and you have sign Mr - - -  

 

MR VAN MIERLO:   This is in relation to the memorandum that was filed? 

 30 

SJH:   Yes, about North Belfast. 

 

MR VAN MIERLO:   Yes, Ms Walsh signed that, I was travelling at - - -  

 

SJH:   Yes, somehow we have ended up with one that does not have his 35 

signature on – your name is on it for Ngāi Tahu but if that can be filed 

afterwards and it can filter through. 

 

MR VAN MIERLO:   Certainly, we will make sure that is attended to. 

 40 

SJH:   You do not need to bother about it now. 

 

 Just before you call Ms Aston, there is not much space on our schedule 

so I just want to make clear, Mr Cleary you are appearing for all of 

those parties listed on the front of Ms Aston’s evidence? 45 
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MR CLEARY:   I do not have instruction from all of those parties, sir. 

 

SJH:   So you tell me you have instructions from the Radford family? 

 

MR CLEARY:   I have instructions from the Radford family and I - - -  5 

 

SJH:   Ms Inwood? 

 

MR CLEARY:   Yes. 

 10 

SJH:   Mr Wood? 

 

MR CLEARY:   Mr Wood, yes. 

 

SJH:   Mr MacKay? 15 

 

MR CLEARY:   Yes. 

 

SJH:   Five Glen Holdings (ph 1.29)? 

 20 

MR CLEARY:   I had instructions to sign that memorandum on behalf of Five 

Glens and Foxton Properties. 

 

SJH:   Right, right.  And Main North Road Limited? 

 25 

MR CLEARY:   That is Mr Phillips, a planner. 

 

SJH:   And you had no instructions, did you not? 

 

MR CLEARY:   I do not have instructions for them. 30 

 

SJH:   Okay.  But Mr Phillips is the planner, but Ms Aston is purporting to give 

evidence of them? 

 

MR CLEARY:   Yes, it was thought the most efficient to do thing was to just 35 

one planner. 

 

SJH:   No, that is good, I just wanted to have it absolutely clear on the record, 

so you go ahead. 

 40 

MR CLEARY:   Mr Phillips has signed that memorandum I believe.  If I call 

Ms Aston please. 
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<PAULINE FIONA ASTON, sworn [2.32 pm] 
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<EXAMINATION BY MR CLEARY [2.32 pm] 

 

MR CLEARY:   Thank you, Ms Aston, if you could confirm please that your 

full name is Pauline Fiona Aston? 

 5 

MS ASTON:   Yes. 

 

MR CLEARY:   And you have these proceeding to your file, a statement of 

evidence-in-chief dated 10 December? 

 10 

MS ASTON:   Yes. 

 

MR CLEARY:   A rebuttal statement of evidence dated 18 December and a 

further rebuttal statement of evidence, dated 21 January 2016? 

 15 

MS ASTON:   Correct. 

 

MR CLEARY:   That is correct. And do you have the qualifications and 

experience set out in your evidence-in-chief that is correct? 

 20 

MS ASTON:   Correct. 

 

MR CLEARY:   And do you have any corrections that you would like to make 

to your evidence? 

 25 

MS ASTON:   Yes, they are just to the evidence-in-chief, paragraphs 3.1, the 

first sentence. 

 

SJH:   Yes. 

 30 

MS ASTON:   “Industrial zoning of the Belfast area”, the words “is supported” 

should be added. 

 

SJH:   So “industrial zoning of the north Belfast area is supported”, included? 

 35 

MS ASTON:   Correct. 

 

SJH:   Yes, thank you. 

 

MS ASTON:   And paragraph 10.3, the first sentence ; just delete the wording - 40 

- -  

 

SJH:   In bold? 

 

MS ASTON:   - - - “where?” – yes, thank you. 45 
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SJH:   Thank you. 

 

MR CLEARY:   And subject to those corrections, do you confirm that your 

evidence is true and correct to the best of your knowledge? 

 5 

MS ASTON:   Correct, yes. 

 

MR CLEARY:   And I believe you have an extremely brief statement or 

highlights package? 

 10 

MS ASTON:   Correct. 

 

MR CLEARY:   Thank you. 

 

MS ASTON:   So very high level of agreement has been reached between Ngāi 15 

Tahu, Radford and others and the Council in relation to the Radford 

submission on the north Belfast industrial area and that has been 

outlined by Mr Stevenson in his highlights package. 

 

 Just in terms of the remaining outstanding matters, first of all whether 20 

the spring setback should apply to springs and drains and waterways. 

Initially I question the usefulness of this requirement given a spring is 

already protected and an existing waterway, and that the setback should 

in that case only apply where it is proposed to alter the alignment of the 

drain or waterbody. Mr Stevenson and myself have briefly discussed 25 

this matter again since this morning. Mr Stevenson advised that the 

land area immediately adjoining the spring may also have cultural 

values and on this basis a setback may be appropriate and discussions 

are ongoing on this point. 

 30 

  [2.35 pm] 

 

 Secondly, ODP amendments, there is agreement between Mr Stevenson 

and myself that the ODP should also be amended to identify the survey 

point of existing springs on the Radford family property, and we are 35 

stating the legal description of the property and the final agreement 

should record this. There is also further dialogue between the planners 

and the lawyers regarding wording changes to achieve consistency and 

clarification. 

 40 

 And then just lastly, in terms of the waterway setback provisions still to 

be heard in relation to Chapter 6 and also the definition of waterbody, 

Ngāi Tahu seek that the waterway provisions be amended include 

springs within the definition of a waterbody and for setbacks to apply 

to springs in Chapter 6, but the submission has not specified the 45 

distances. 
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 Radford’s further submission on Chapter 6 opposes the Ngāi Tahu 

submission on this matter, and it is yet to be heard, but it could be 

duplication of the North Belfast provisions which obviously should be 

avoided. 5 

 

MR CLEARY:   And if you could answer any questions from my friends or the 

Panel, please. 

 

SJH:   Thank you.  10 

 

<CROSS-EXAMINATION BY MR CONWAY [2.37 pm] 

 

MR CONWAY:   Thank you, sir, Ms Aston, thank you for your highlights 

package and just really one question there, to support further 15 

discussions between the witnesses to refine and finalise the provisions 

in exhibit 21? 

 

MS ASTON:   Yes. 

 20 

MR CONWAY:   Thank you, thank you, sir. 

 

SJH:   Mr van Mierlo? 

 

MR VAN MIERLO:   Nothing, sir, thank you. 25 

 

SJH:   Thank you. Dr Mitchell? 

 

DR MITCHELL:   No, no questions thank you. 

 30 

SJH:   Ms Dawson? 

 

MS DAWSON:   No questions, thank you, Ms Aston. 

 

SJH:   Ms Huria? 35 

 

MS HURIA:   No thank you, sir. 

 

JUDGE HASSAN:   No thank you, sir. 

 40 

SJH:   Thank you, you may stand down. 

 

<THE WITNESS WITHDREW [2.37 pm] 

 

SJH:   Now we will adjourn till 9.30 on Monday morning, can I thank all 45 

counsel and witnesses and other attendees today for the cooperative 
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way this whole matter has been approached and there is a clear way 

forward which, as I indicated earlier, we will address in a minute to 

assist the parties as far as we are able. 

 

 As Judge Hassan mentioned earlier, although it was not planned this 5 

way, it is appropriate that on this auspicious day and this auspicious 

weekend we should have been dealing with this subject today, so that 

was serendipitous but it is very, very appropriate so thank you all and 

we will adjourn till 9.30 - - -  

 10 

MS……….:   Tuesday. 

 

SJH:   - - - on Tuesday morning, thank you. 

 

MATTER ADJOURNED AT 2.38 PM UNTIL 15 

TUESDAY, 9 FEBRUARY 2016 




