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DAY 7 – 02 February 2016 

 

  [9.32 am] 

 

SJH:   Yes, thank you. 5 

 

 Mr Anderson not here?  Ms Appleyard, you do not wish to speak to 

your - - - 

 

MS APPLEYARD:   No, sir. 10 

 

SJH:   All right, we will go straight to the evidence of Ms Rachlin then please, 

Mr Conway. 

 

MR CONWAY:   Thank you, sir.  If I may briefly update the Panel on two 15 

matters. 

 

SJH:   Yes, thank you. 

 

MR CONWAY:   The Panel will be aware we had a mediation Thursday and 20 

Friday last week on topic 9.1, the indigenous biodiversity matters.   

 

 Good progress was made at that mediation and it discussed approaches 

to refine provisions without getting into the detail of the specific 

drafting itself, and I understand the mediation report is still being 25 

prepared, but based on that mediation the Council considers, and I 

understand there is agreement from the attendees, that it would be 

valuable to have further mediation time to discuss the specific drafting 

of those provisions.   

 30 

 And to that end I understand Commissioner Mills has indicated 

availability on 24 and 25 February, before which the Council would be 

circulating to the relevant attendees an updated version of those 

provisions so that the mediation could be as efficient as possible and 

hopefully provisions can be refined to a degree where there is a large 35 

degree of agreement or at least to the extent that there is clarity on what 

is not agreed.  So, sir, I am seeking leave to have that approach and in 

particular I note that would affect the date for closing submissions 

which are currently scheduled for 15 February for submitters and 

18 February for the Council.  It is certainly my submission that this 40 

approach would be of benefit to the parties and to the Panel. 

 

SJH:  No, we will certainly accommodate it, it has been raised by the 

Secretariat earlier today and we think that is a worthwhile course of 

action and we will accommodate it as needed, Mr Conway. 45 
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MR CONWAY:   Thank you, sir.  Do you require any further application at 

this stage? 

 

SJH:   Not a formal one from you, no. 

 5 

MR CONWAY:   Thank you. 

 

 The second matter that I wanted to raise was the joint statement filed 

this morning from Mr Matheson and Ms Beaumont; I apologise for not 

getting that to you last week as I had hoped.  I am conscious that the 10 

Panel will want to have some time to consider that and then confirm 

whether it wishes to hear from those two witnesses. 

 

SJH:   If we did wish to hear following that I think it would be evidence we 

would want to hear at the end as a wrap up in any event, Mr Conway, 15 

so we would call them then but give us a chance to read it and we will 

let you know. 

 

MR CONWAY:   Yes, thank you, sir.  Unless there are any other preliminary 

matters I wish to call Ms Rachlin. 20 
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<CAROLINE ELIZABETH RACHLIN, affirmed [9.35 am] 
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MR CONWAY:   Sir, while Ms Rachlin is organising the paper, I wish to just 

confirm that her evidence being presented today relates to topic 9.3 

only and she has prepared a summary for that topic and will be 

appearing again next week in relation to the significant trees topic. 

 5 

SJH:   Thank you. 

 

MR CONWAY:   For the avoidance of any doubt.  And the other thing I 

perhaps should just note is last night and then this morning we have 

circulated three exhibits that Ms Rachlin will be referring to, has the 10 

Panel got a copy of those? 

 

SJH:   What we have is a photograph, proposed additional listings and an 

updated proposal. 

 15 

MR CONWAY:   Yes, and in case any parties who are here want to have hard 

copies of those we have hard copies available at the front.   

 

SJH:   Just go ahead. 

 20 

<EXAMINATION BY MR CONWAY [9.36 am] 

 

MR CONWAY:   Good morning, Ms Rachlin. 

 

MS RACHLIN:   Good morning.  25 

 

MR CONWAY:   Would you please confirm for the record your full name is 

Caroline Elizabeth Rachlin? 

 

MS RACHLIN:   Yes, it is. 30 

 

MR CONWAY:   And you have prepared two statements of evidence, the first 

dated 18 December 2015 and then 15 January 2016? 

 

MS RACHLIN:   Yes, I have. 35 

 

MR CONWAY:   And the first of those sets out your qualifications and 

experience? 

 

MS RACHLIN:   It does. 40 

 

MR CONWAY:   And I understand there are a couple of corrections you would 

like to make to your evidence, could you please take the Panel through 

those now with reference to the page numbers of the documents? 

 45 
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MS RACHLIN:   Certainly.  So to my rebuttal evidence, page 7 of my rebuttal 

of 15 January at paragraph 4.4, the first line of the paragraph should 

say “policy 9.3.2.5” not “9.3.2.6”. 

 

 Page 26, rebuttal paragraph 15.10, in the second line of this paragraph 5 

the word “decreased” should be replaced with “deleted”.   

 

 And to the revised proposal of 17 January - - - 

 

SJH:   Just pause a moment – you know where they, are we don’t. 10 

 

MS RACHLIN:   Sure.   

 

SJH:   Yes. 

 15 

MS RACHLIN:   And the revised proposal of 17 January, a correction to the 

revised proposal on page 94, a new line item needs to be added for the 

heritage item listing for The Arts Centre Registry building at 

2 Worcester Street.  The change required is to reflect a Registry Office 

and setting at The Arts Centre as a separate additional listing.  20 

Associated with this is a new heritage aerial map.  The change is based 

on the recommendation of Dr Ann McEwan in her evidence-in-chief 

page 6, paragraph 5.10 but I have realised since 17 January that this 

change was omitted from the revised proposal.  I have a copy of the 

listing and map which I can provide by way of an exhibit. 25 

 

 I would note that the document that shows this listing also shows a 

number of other listings which I will explain when I get to my updates 

about other site specific submissions. 

 30 

MR CONWAY:   Thank you, and subject to those corrections do you confirm 

your evidence is true and correct? 

 

MS RACHLIN:   Yes, I do. 

 35 

  [9.40 am] 

 

MR CONWAY:   Could you now please read out your highlights package and 

then remain for any questions. 

 40 

MS RACHLIN:   Certainly.   

 

 The effects of the Canterbury earthquakes, and damage incurred to 

heritage items, is a key issue, and in my evidence I cover the need for 

the planning framework to recognise this, to facilitate recovery and also 45 

to provide for continued and adaptive use of heritage items.  Moreover 
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that works to heritage items should be guided by best practice heritage 

conservation and heritage management principles.   

 

 I recommended a number of changes to the policy framework including 

to objective 9.3.1.  The notified objective already referred to the role of 5 

heritage and recovery and I recommend the objective is expanded to 

provide more direction on how historic heritage will be maintained 

including the need to recognise earthquake damage and to facilitate 

earthquake recovery. 

 10 

 In relation to the approach taken to protecting heritage items and 

settings I support having a two group categorisation which identifies 

and lists heritage items which are of high significance, group 1, or 

significant, group 2, and an associated planning framework which 

responds to this two group categorisation.   15 

 

 I recommend an addition to policy 9.3.2.1 on the assessment and 

identification of heritage items to better articulate why items are 

categorised into group 1 or group 2, and to include policy direction that 

group 2 items are more likely to be capable of accommodating change 20 

than group 1 heritage items. 

 

 For the demolition policy I recommend that the policy includes 

reference to avoiding demolition unless exceptional circumstances can 

be demonstrated.  I address the planning framework regarding the 25 

extent to which the provisions should take account of the principles of 

the ICOMOS charter and Heritage New Zealand best practice guidance.  

I am of the view that these documents have a role in informing the 

planning framework.  I support repairs and maintenance works for 

heritage items being permitted, however I consider controlled activity 30 

status is appropriate for a number of others works to heritage items as 

this allows the works to be undertaken but retains a level of oversight 

and management with conditions able to be attached to consents. 

 

 I support restricted discretionary status for alterations to heritage items 35 

for new buildings in heritage settings or for the relocation of items 

within settings.  I consider relocation beyond a heritage setting should 

be a discretionary activity.  

 

 In relation to the activity status for demolition I consider rule 9.3.2.1P8, 40 

which provides for demolition and deconstruction to be permitted 

where there is a Section 38 Notice, should be retained in the plan.  

Where there is no Section 38 Notice I recommend retaining the activity 

status for demolition of group 1 buildings as non-complying but 

changing the status for group 2 to discretionary.  I also discussed site 45 

specific activity status requests for demolition in my evidence. 
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 I support the notified policy approach to archaeological sites which 

includes not listing them in the plan and the policy approach for 

heritage areas to provide for assessment and identification work to be 

undertaken as future work.  This provides opportunity for up-to-date 5 

assessments of the historic values, and therefore the mapping would be 

underpinned by robust assessment.  A consideration of regulatory and 

non-regulatory methods could also be undertaken understanding the 

values of and risk to heritage areas.   

 10 

 In my evidence I respond to a single submitter request for a new policy 

and rules to protect pre-1940s buildings.  I do not support this form of 

blanket protection especially in the absence of robust analysis and 

detailed consideration of what would be an appropriate planning 

response.  15 

 

 I recommend changes to several definitions including heritage fabric 

and heritage item to increase clarity and to reduce overlaps and 

duplication.  I agree there is a need to distinguish deconstruction for the 

purposes of reconstruction and I have integrated this into the 20 

provisions.  My evidence also includes recommendations on site 

specific listing matters.  A number of agreements have been reached 

with submitters on these matters while some remain outstanding.  I 

have a number of updates.   

 25 

 My evidence also addressed the potential use of conservation plans and 

certification processes.  In my evidence I supported the use of these 

tools in principle but noted the details needed to be further worked 

through.  These topics were discussed further at informal mediation on 

26 January and 1 February.  Following the informal mediation I have 30 

updated my position on a number of the rules. 

 

  [9.45 am] 

 

 For convenience I have summarised these exhibits and updates to other 35 

matters in a document which I wish to produce as an exhibit. 

 

 A key overall principle to my updated position of some rules is to 

provide an alternative pathway with a less restrictive activity status for 

some heritage works where there is a direct connection with works 40 

being required as a result of earthquake related damage.  I will run 

through the three key changes if I may. 

 

 For heritage investigative and temporary works for group 1 heritage 

items the activity status would become permitted under rule 9.3.2.1 45 

under a new component of P3.  This is instead of controlled activity 



 Page 933 

  

Ch9: Natural and Cultural Heritage Commenced 18.01.16 

status at C3 of rule 9.3.2.2, however this is to be coupled with the 

works being undertaken under the design and/or supervision of a 

qualified heritage practitioner on a Council approved list.  The 

controlled activity at C3 is maintained and can be applied to a non-

earthquake damaged related works or where an applicant would prefer 5 

to proceed through a controlled activity rather than through permitted 

with heritage practitioner oversight. 

 

 Secondly, heritage upgrade works and also reconstruction and 

restoration, these are currently set at controlled under rule C1 and C2.  10 

My position is for these to become permitted for both group 1 and 

group 2 items where the works are directly connected with earthquake 

damage, these become new P10 and P11 respectively.  However, this is 

to be accompanied by an earthquake reconstruction and repair plan to 

have been submitted to the Council for certification with the 15 

submission of this plan needing to have been signed off by a heritage 

practitioner on a Council approved list.  As for heritage investigative 

works a controlled activity status would still be included so it can be 

applied to non-earthquake damaged works and again provide an 

alternative controlled activity pathway rather than through the 20 

certification pathway if sought. 

 

 Thirdly, I amend rules 9.3.2.1P1 for repairs and P2 maintenance to 

include an alternative option to not comply with all of the standards 

where the works are undertaken under the design and/or supervision of 25 

a qualified heritage practitioner.   

 

 So overall these changes are to recognise that in some instances it may 

not always be possible to comply with all of the standards and the 

alternative heritage solution for repairs and maintenance should be 30 

overseen by a qualified heritage practitioner on a Council approved list 

to ensure appropriate management of the works. 

 

 I would note that the particulars of the process, eg the details of the 

earthquake repair plan, still need to be worked through and I support 35 

further discussion with the planners of interested parties.  My updated 

position shows an alternative pathway for applicants through a more 

refined and enabling set of provisions with connection with earthquake 

damage.  This would further assist in meeting the heritage objective for 

maintaining heritage items especially to enable recovery from damage. 40 

 

 I have an updated position on the activity status for the Cathedral of the 

Blessed Sacrament, the Catholic Cathedral.  Since filing my rebuttal 

and having heard further evidence during the course of the hearing my 

position is to recommend that the demolition of the Cathedral of the 45 

Blessed Sacrament, the Catholic Cathedral, where not coupled with a 
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Section 38 Notice to be a restricted discretionary activity.  This activity 

status rather than non-complying would provide for a focused 

assessment process centred on recognising that some parts of the 

building can be retained.  The restricted discretionary activity enables 

consideration of that and if required the ability to decline.  It would 5 

allow for how staged demolition would be carried out to include 

conditions where required such as around the staging, temporary 

protection measures and record keeping.   

 

 My position takes into account the evidence that there is a level of 10 

agreement and understanding around the principle that large parts need 

to be taken down due to the level of damage from the earthquakes 

however there is still potential for some parts to be retained taking into 

account a staged process.  These changes are also shown in the exhibit 

for the planning provisions. 15 

 

 I have several updates on site specific listing matters.  Firstly, the 

listing for Saint Cuthbert’s Vicarage, 8 Governors Bay, Teddington.  

Church Property Trustees’ memo filed 28 January 2016 sets out the 

agreement to accept the recommendation of Ms Fiona Wykes to list the 20 

vicarage of Saint Cuthbert’s as a significant group 2 heritage item.  I 

have shown how this would be included in the schedule in my tabled 

exhibit.  In addition a heritage aerial map of the vicarage has been 

prepared which I produce as a further exhibit.  

 25 

  [9.50 am] 

 

 The listing at 25 Helmores Lane: Since filing my rebuttal and having 

heard further evidence, I wish to update my position on the listing for 

this property.  I recommend that the 2008 addition should not be 30 

included within the heritage listing.  My tabled exhibit contains the 

revised listing which would still include the east wing for the reasons 

discussed in my rebuttal evidence.   

 

 I maintain the view that there should be a heritage setting.  I also 35 

provide an exhibit showing a revised heritage aerial map. 

 

 The listing for baches at Taylor’s Mistake and Boulders Bay baches:  

Following Fiona White’s recommendation in her highlights package of 

25 January that a number of baches at Taylor’s Mistake and 40 

Boulders Bay meet the threshold for listing.  I do not disagree with the 

technical recommendation.  That is, I support their listing which would 

be to include those baches which Ms White has recommended be 

included in her evidence.  The exhibit sets out how these baches would 

appear if included in the schedule. 45 
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 The associated heritage aerial maps are in the process of being prepared 

and can be made available to the Panel I would expect by the end of 

this week.   

 

 An update on Hagley Park:  Mr Jennifer May, on 25 January, updated 5 

her position on Hagley Park regarding whether the park would meet the 

significance criteria for listing in the Plan.  She advised that it would.  I 

have taken this into account but my position remains as set out in my 

evidence to not list the park based principally on the level of 

non-regulatory methods and level of protection already afforded by the 10 

various plans and documents which sit outside of the Plan, and in my 

view there is a reasonable level of protection already afforded. 

 

 I wish to update on two definitions in the revised proposal.  In my 

rebuttal at page 9, paragraph 4.1.5 I refer that in the time available I 15 

focused on several critical definitions. Since filing my rebuttal evidence 

I would seek to update my position on two definitions and I show these 

revisions in the exhibit already tabled on Planning Provisions.   

 

 These changes are to remove the word “deconstruction” from the 20 

definition of demolition and add a new definition for deconstruction.  

The changes are made principally for reasons of clarity and certainty.   

 

 Update regarding fairness issues and the schedule:  I have noted in my 

evidence that there may be potential fairness issues where the submitter 25 

was not the landowner and in some cases I referred to not disagreeing 

with the technical recommendations on site specifics and for a couple 

that I disagreed because of third party issues.   

 

 Clarification:  I note that this matter was addressed in opening legal 30 

submission.  In my evidence my approach is to reflect that.   I have a 

further update in this respect to reflect the statement on page 1 of the 

Revised Proposal on 17 January and I show a line item listing for 

159 Manchester Street in the exhibit and for information purposes the 

exhibit already tabled shows how this scheduled list would appear for 35 

159 Manchester Street but also the baches as previously updated. 

 

SJH: Thank you, you better go through and have these formally produced 

now, Mr Conway. 

 40 

MR CONWAY:   Thank you, sir.  Now, Ms Rachlin, starting with your 

updated provisions for topic 9.3, do you produce that as an exhibit? 

 

MS RACHLIN:   The updated provisions, yes I do. 

 45 
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EXHIBIT #11 – REVISED PROPOSAL FOR 9.3 – HISTORIC 

HERITAGE UPDATED 3 FEBRUARY 2016 

 

MR CONWAY:   And secondly, we will go to your table setting out the 

additions to the schedule.  Do you produce that as exhibit 12? 5 

 

MS RACHLIN:   Yes, I produce that, yes. 

 

EXHIBIT #12 – PROPOSED ADDITIONAL LISTINGS IN SCHEDULE 

 10 

MR CONWAY:   And then thirdly, the three maps.  Do you produce those as 

exhibit 13? 

 

MS RACHLIN:   Yes. 

 15 

EXHIBIT #13 – HERITAGE ITEMS AND SETTINGS AERIAL MAP 

 

SJH:   Thank you, Mr Radich. 

 

<CROSS-EXAMINATION BY MR RADICH [9.54 am] 20 

 

MR RADICH:   Thank you, sir. 

 

 Ms Rachlin, I want to ask you some questions first about the revised 

proposal and the new permitted categories.  I wonder if Mr Langman is 25 

able to have that on the screen, and thank you for your work in 

reaching this point which is a good step forward from the Crown’s 

view. 

 

 Now, if we could go please on that document to page 10 when it is 30 

available, I am sorry, this is the new 9.3 which has just produced as 

exhibit 11.  You do not have that available?  No?  That is fine. 

 

 I think we have got hard copies here and I can just ask questions based 

upon it so P3 on page 10. 35 

 

 So this is the Heritage and Investigative Temporary Works and you 

have added here, have you not, or you and the others who have 

contributed, the Heritage and Investigative Temporary Works for a 

High Significance Group 1 heritage item.  That is the case, is it not, 40 

when certain conditions are met? 

 

MS RACHLIN:   Yes, I have added Group 1into P3 under those conditions, 

yes. 

 45 

  [9.55 am] 



 Page 937 

  

Ch9: Natural and Cultural Heritage Commenced 18.01.16 

 

MR RADICH:   And would you agree with me that this does tend to further 

reduce the justification for having two different heritage settings, group 

1 and group 2? 

 5 

MS RACHLIN:   So, just to be clear you are asking whether it further makes a 

difference to whether there should be two groups? 

 

MR RADICH:   Yes. 

 10 

MS RACHLIN:   I think it maintains the approach that there should be two 

groups but there is a difference between how group 1 and group 2 are 

managed in P3. 

 

MR RADICH:   Well, just on that, in terms of the two different groups.  If you 15 

look at the policies and I am thinking in particular of 9.3.2.1, when we 

look at (b) we can see, can we not, some policies about high 

significance, but can you help me with the way in which the policies 

distinguish between “high significance” and “significant”; they do not 

do it expressly, do they? 20 

 

MS RACHLIN:   I find that they do do it expressly so I can point to that if that 

would help.   

 

MR RADICH:   Thank you. 25 

 

MS RACHLIN:   Yes, so expressly in the policy 9.3.2.1 for Assessment and 

Identification, under (b) it sets out how an item would make it into a 

high overall significance category and then become listed as high 

significance group 1 so that is set out under sub clauses (b) and (c) and 30 

then in the next policy for Protection it actually specifically sets out 

under sub clause (b) in the Management of Heritage items there is a 

point there about taking into respect their respective values and that 

group 2 items are potentially (INDISTINCT 2.10) changed. 

 35 

MR RADICH:   Yes, do you agree with me that there are not – that aside, when 

one goes to, for example, the matters of discretion – one does not find a 

distinction? 

 

MS RACHLIN:   So, just on the matters of discretion? 40 

 

MR RADICH:   Yes. 

 

MS RACHLIN:   Yes, there are a couple of situations where there is a form of 

distinction such as under 9.3.5.1(d).  It is mentioned about high 45 
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significance group 1 and then also again under (k) so there is inclusion, 

yes. 

 

SJH:   Mr Radich, can we come back to the policies.  I understood your 

question to be how can the policies assist in determining the difference 5 

between 1 and 2, which was not answered. 

 

MR RADICH:   Yes, sir, I understand that. 

 

SJH:   Did I misunderstand your question? 10 

 

MR RADICH:    No, you did not, sir, the answer that was given pointed to 

9.3.2.2(b) which does mention - - - 

 

SJH: Well, it was also (c), which I find hard to see how that helps us 15 

distinguish, so - - - 

 

MR RADICH:   Yes, apart from the points that you have mentioned, 

Ms Rachlin, you would agree me, would you not, that the policies do 

not clearly express a distinction.  They do not say, do they; “high 20 

significance has these features, significant has those features”? 

 

MS RACHLIN:   Yes, I would agree insofar as they do not expressly state the 

specific features of group 1 and group 2. 

 25 

MR RADICH:   All right, and the only distinctions in the rules, am I right in 

thinking when one looks at the two categories, are the different activity 

statuses for temporary works and for demolition, the rules as prior 

amendment today? 

 30 

MS RACHLIN:   Yes, that is correct. 

 

MR RADICH:   All right, and going back now to P3, the new P3 in terms of 

exhibit 11, this is limited, is it not, in terms of the inclusion of group 1 

to works required as a result of the earthquakes.  That is the case, is it 35 

not? 

 

MS RACHLIN:   Yes, that is correct. 

 

MR RADICH:   Do you agree with me that if we look more broadly then we 40 

could apply that rule generally and not just where works are required as 

an earthquake.  There is a case for that is there not? 

 

MS RACHLIN:   I would have reservations about that.  It has been brought 

into P3 because there is a specific connection with earthquake damage.  45 

Yes, I would have reservations about extending that more broadly. 
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MR RADICH:   If we are trusting the people that we are using for design, 

supervision and certification, then there is case to say, is it not, that we 

should trust them broadly? 

 5 

  [10.00 am] 

 

MS RACHLIN:   Yes, broadly, yes. 

 

MR RADICH:   And there could be, in the event that that was widened that the 10 

activity standards could become clearer, could they not, for example, in 

P3 Ms McIntyre has suggested a slightly amended wording at (a) to 

read as follows – I will just read it out so we do not have to find it:   

 

 “Heritage fabric removed as limited to the minimum amount necessary, 15 

to investigate the building condition or to protect the fabric while work 

is undertaken.” 

 

 Do you agree that that might be a useful addition as well? 

 20 

MS RACHLIN:   Sorry, is this in her submitter - - - 

 

MR RADICH:   This is in just the reference, page 45 of the table of differences 

between the Council and the Crown; it was attached to the Crown’s 

opening submissions and she was looking at sub paragraph (a) in P3, 25 

the activity standards, and her suggestion was to add the word 

“minimum” amount necessary, and then instead of the words “carry out 

the associated work”, she would have “investigate the building 

condition, or to protect the fabric while work is undertaken.” 

 30 

MS RACHLIN:   Would you mind just pointing me to the page number that 

you are referring to? 

 

MR RADICH:   Sure, page 45, just at the top there in the box. 

 35 

MS RACHLIN:   Page 45 refers to the definitions? 

 

MR RADICH:   No, this is the Crown’s table, it was attached to Crown’s 

opening submissions. 

 40 

MS RACHLIN:   I do not have that in front of me, unfortunately. 

 

SJH:   It is on the screen. 

 

MR RADICH:   It is on the screen now thank you.  If you look at P3 and the 45 

box to the right of it at (a). 
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MS RACHLIN:   Okay. 

 

MR RADICH:   Do you agree that they might be a useful addition? 

 5 

MS RACHLIN:   The addition being, “the minimum amount necessary”? 

 

MR RADICH:   And the words underlined at the end of that sentence. 

 

MS RACHLIN:   Yes, I agree with the minimum amount necessary and then 10 

the second part – yes, I would agree, yes. 

 

MR RADICH:   All right, thank you.  Now just going back to the table, the 

exhibit 11 and if we go please to the new P10 and the new P11, P10 

heritage upgrade works – P11 reconstruction and restoration. 15 

 

 Again, would you agree that we could extend, could we not, if we had 

faith in our certifiers and supervisors, activities beyond earthquake 

damaged items and to apply them more generally? 

 20 

MS RACHLIN:   No, I do not agree with that to the extent that this has been 

brought into P10 and P11 where there is direct a connection with 

earthquake damage. 

 

MR RADICH:   My question is they could, could they not, if we trust our 25 

certifiers well and the list was sound, extend the application of these 

provisions so as to reduce consenting generally under this topic? 

 

MS RACHLIN:   Yes, I agree generally it could be extended, I can clarify why 

I would still like to see them – in my view – see them at the controlled 30 

activity stage but yes, broadly, they could be extended. 

 

MR RADICH:   Okay, and if we look at the current RD 1 and RD 2; Alteration 

of a heritage item 1 and new buildings in a heritage setting.  

 35 

 There is a case, would you agree with me, to say that these activities 

could become controlled rather than RDA, again if they were certified 

by an approved practitioner? 

 

MS RACHLIN:   So these activities are for alteration of a heritage item or 40 

alteration of a heritage setting.  No, I disagree, in my view they should 

be retained at restricted discretionary. 

 

MR RADICH:   But you would agree generally that there might be a case to 

say, mightn’t there, that if there was specification of appropriate 45 
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content and a conservation plan, that there is the ability to move them 

forward a notch? 

 

MS RACHLIN:   When you say move forward, do you mean reduce the 

activity status? 5 

 

MR RADICH:   Yes. 

 

MS RACHLIN:   No, I do not agree, in my view I am of the view that 

alterations of a heritage item and new buildings in a setting could be 10 

significant and do merit being considered for restricted discretionary 

activity status.  

 

  [10.05 am] 

 15 

MR RADICH:   All right, now just virtually finally, you will be familiar 

perhaps with Ms McIntyre’s evidence for the Crown in which she 

recommended, and this is attachment SJM3 to her evidence, first of all 

a certification process to make it clear that the particular work does not 

affect the heritage fabric.  Did you see that suggestion in her evidence? 20 

 

MS RACHLIN:   Yes, I have seen the certifications. 

 

MR RADICH:   And did you see also her second recommendation on page 85, 

and that was a comprehensive heritage management path through a 25 

conservation plan, and that effectively enabled, did it not, a group of 

heritage activities to be considered under one consent? 

 

MS RACHLIN:   It does, yes. 

 30 

MR RADICH:   And you would agree with me that there are, cases are there 

not, in terms of the redevelopment of historic heritage buildings now, 

where several consents are required? 

 

MS RACHLIN:   Yes. 35 

 

MR RADICH:   And would you agree with me that it makes sense, if possible, 

to look at finding a way to ensure that in the event that multiple 

activities are needed, that one consent only would operate?  

 40 

MS RACHLIN:   I agree with the principle of that approach, just if I might 

clarify, I have not specifically covered that in my update because it is 

not a matter I have been able to further mediate on and update at this 

stage, but yes, I agree with the comprehensive approach, yes. 

 45 
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MR RADICH:   Thank you, and just finally for completeness, time does not 

allow us to go through them all, but you have seen – you had a copy 

there – the table of the differences between the Council and the Crown, 

have you not, and there still remain a number of them; are they matters 

that you are willing to consider further? 5 

 

MS RACHLIN:   There may be some, yes, any one I particular? 

 

MR RADICH:   Well I do not think time will allow us to go through each of 

them but in the event that you were looking, as I think you are still 10 

doing, at the wording of the proposal, in the event that there are 

differences still remaining on minor wording points, are they matters 

that you are prepared to discuss further?  

 

MS RACHLIN:   I am prepared to discuss them, yes, and also the – as I said in 15 

my update – I am happy to meet further with interested submitters 

about if mediation is required, particularly around a certification 

matter. 

 

MR RADICH:   Yes, thank you.  Thank you, sir. 20 

 

SJH:   Thank you, Mr Pedley. 

 

<CROSS-EXAMINATION BY MR PEDLEY [10.07 am] 

 25 

MR PEDLEY:   Thank you, sir, and good morning, Ms Rachlin.  

 

 I will be asking you some questions on behalf of two separate 

submitters, that is the Canterbury Museum Trust Board and Arts Centre 

of Christchurch Trust Board.  So I will start with a couple of general 30 

questions relevant to both and then move on to some questions about 

the museum, followed by the Arts Centre. 

 

 If I can please start with some questions about the way in which Plan 

Provisions deal with the regulation of interiors of heritage buildings, 35 

and you discuss this issue at paragraph 8.2 to 8.6 of your evidence-in-

chief, will you accept that there has not been a detailed assessment of 

every heritage item, is that correct? 

 

MS RACHLIN:   I believe so, I can turn to my evidence to have a look at that, 40 

8.2.  Yes, the approach – so you are referring to paragraph 8.2 of my 

evidence? 

 

MR PEDLEY:   Yes, that is right, the statement where you say “There has not 

been an extensively detailed assessment of every heritage item.” 45 
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MS RACHLIN:   Can I just clarify, 8.2 of my evidence - - - 

 

MR PEDLEY:   Sorry, 8.3. 

 

MS RACHLIN:   8.3, yes that is correct. 5 

 

MR PEDLEY:   And notwithstanding this lack of detailed assessment, you still 

consider there is scope within the planning rules to allow for a case by 

case consideration of what elements of heritage buildings have specific 

heritage values, and you say that in your view that is an appropriate 10 

planning response. 

 

 Is that correct? 

 

MS RACHLIN:   Yes, that is correct. 15 

 

MR PEDLEY:   Are you familiar with the questions I asked of Ms Ohs in 

relation to this matter when she presented her evidence? 

 

MS RACHLIN:   Yes, I am. 20 

 

MR PEDLEY:   So Ms Ohs agreed that specialist heritage advice would be 

required to determine whether resource consent is required for 

alterations to a heritage building, and I put to you that that is consistent  

with paragraph 4.17 of your rebuttal where you acknowledge that 25 

technical advice is likely to be required to determine whether heritage 

fabric is affected and whether a particular activity requires consent.  

That is correct, is it not? 

 

MS RACHLIN:   That is correct, yes. 30 

 

MR PEDLEY:   And you are no doubt familiar with the Statement of 

Expectations which requires the Plan to be easy to use amongst other 

matters? 

 35 

MS RACHLIN:   I am. 

 

MR PEDLEY:   Is it your position that requiring a building owner to obtain a 

technical heritage assessment in order to determine whether they need 

consent to modify their building meets this requirement of being easy 40 

to use? 

 

  [10.10 am] 

 

MS RACHLIN:   I agree insofar as for works where there is a determination of 45 

where the heritage fabric is affected.  Yes, that is more than likely 
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going to need a level of technical input to determine whether part of the 

building is heritage fabric, so whether that is by a Council technical 

expert or an external technical expert. 

 

MR PEDLEY:   Yes, so my question was given that context, is your position 5 

that a plan works in that way which requires an expert heritage 

assessment to determine whether consent is required, does that plan 

meet the requirement of being easy to use? 

 

MS RACHLIN:   Yes, insofar as those works where there would be a level of 10 

input required as to whether a consent is required.  Whereas if I might 

clarify, there are other activities, for instance new buildings in a 

heritage setting, where that is very clear that a consent is required but 

for some of these other works there is a level of assessment or technical 

input required. 15 

 

MR PEDLEY:   Okay, so just to clarify your answer, and particularly focusing 

on alterations, that is the area of particular interest, where a technical 

heritage assessment is required in order for a person to determine 

whether their particular building can be modified with or without 20 

consent, your position is that meets the requirement of being easy to 

use; have I understood that correctly? 

 

MS RACHLIN:   Yes, and I would just clarify that it means that it is easy to 

use in respect of it defines the balance between protection but also 25 

being enabling. 

 

MR PEDLEY:   Okay.  Can I just ask is there any of the recent amendments, 

particularly those you have discussed this morning and as reflected in 

your updated proposal dated 2 February, do any of those address this 30 

issue in any way? 

 

MS RACHLIN:   Yes, I think they do because they make it very clear that that 

can be undertaken by understanding what is heritage fabric can be by a 

technical expert whether they are at the Council or whether they are 35 

external to the Council, so it is a qualified heritage practitioner is going 

to need to inform that. 

 

MR PEDLEY:   Right, so the problem that I am really referring to stems from 

the definition of alteration and its linkage – sorry, the rules relating to 40 

alteration and its linkage with the definition of heritage fabric.  And 

reading your provisions I cannot see any changes to those as a 

consequence of recent mediations.  I am just checking, are there any 

changes to those that you think directly impact on this issue, are there 

any? 45 
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MS RACHLIN:   There have not been any changes to those definitions no. 

 

MR PEDLEY:  Okay, thank you.  Now I would just like to ask you some 

questions about the definition of heritage fabric itself, specifically how 

it may affect the Canterbury Museum. So to ensure that we are looking 5 

at the same version of the definition, I think you may have just 

answered this but can you confirm whether there were any changes to 

that definition in your updated proposal? 

 

MS RACHLIN:   There were no changes. 10 

 

MR PEDLEY:  So the most recent version then is that attached to your 

17 January proposal, would that be correct? 

 

MS RACHLIN:   Yes, that is correct. 15 

 

MR PEDLEY:   So if I can draw your attention to that definition of heritage 

fabric and in particular sub-paragraph (c) of that definition. 

 

MS RACHLIN:   Yes. 20 

 

MR PEDLEY:   And that refers to fixtures and fittings that are part of the 

design or significance.  Now the term “fixtures and fittings”, that is not 

defined in the plan anywhere, is that correct? 

 25 

MS RACHLIN:   Yes. 

 

MR PEDLEY:   So adopting a commonplace meaning - - -  

 

SJH:   Sorry – yes, that is correct? 30 

 

MS RACHLIN:   It is not defined. 

 

MR PEDLEY:   Adopting a common meaning of these terms do you agree that 

this potentially include items that are physically fixed to the building 35 

itself? 

 

MS RACHLIN:   Yes, I understand it may do. 

 

MR PEDLEY:   So applying this to the museum, are you aware that there are 40 

several exhibitions and displays that are fixed and some of which have 

been there for a considerable period of time? 

 

MS RACHLIN:   Yes, I am aware of that, yes. 

 45 
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MR PEDLEY:   And looking at the second part of that definition where it 

refers to the “form part of the design or significance of a heritage item”, 

do you agree that there is some judgement required to determine 

whether it meets that second part? 

 5 

MS RACHLIN:   Yes, I do. 

 

MR PEDLEY:   So putting those two issues together, do you accept that there 

is at least the potential for the definition to be interpreted in such a way 

as to include fixed museum exhibitions and displays as part of the 10 

heritage fabric of a building? 

 

MS RACHLIN:   Yes, I understand that it could be interpreted that way but 

that would not be the intention I would think with the exhibition. 

 15 

MR PEDLEY:   So it is a possible interpretation but not the intention, is that 

correct? 

 

  [10.15 am] 

 20 

MS RACHLIN:  Yes, the definition is not intended to cover movable items. 

 

MR PEDLEY:  Okay, so in contrast then, if the rule was amended to 

specifically exclude exhibitions and displays, and here I am referring to 

the changes suggested in the evidence of Mr Taylor, do you agree that 25 

this would remove any uncertainty on that issue? 

 

MS RACHLIN:   So I covered that in my rebuttal and I suggested that it was 

not necessary, but I agree, if that was to be directly included that would 

be of assistance for certainty. 30 

 

MR PEDLEY:   Thank you.  Now in relation to the Arts Centre submission I 

would like to ask you some questions about the definition of repair.  

Now before I do ask you those, again just to check your position, are 

there any changes to the definition of repair, in recent mediation 35 

discussions? 

 

MS RACHLIN:   No, there is not. 

 

MR PEDLEY:  Okay, so we are again here looking at the 17 January definition 40 

of repair? 

 

MS RACHLIN:   Yes, that is correct. 
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MR PEDLEY:   Now the Arts Centre is seeking a change to the definition so 

that it includes building code upgrades that are necessary to meet the 

relevant standards as part of the repaired area.  Are you aware of that? 

 

MS RACHLIN:   I am aware. 5 

 

MR PEDLEY:   And are you aware that there is a requirement for the panel not 

to make a decision that is inconsistent with the recovery plan? 

 

MS RACHLIN:   Yes. 10 

 

MR PEDLEY:   And you are aware that the Christchurch Central recovery plan 

currently includes a definition of repair which specifically does include 

building code upgrades? 

 15 

MS RACHLIN:   Yes, I am aware of that. 

 

MR PEDLEY:   And yet you are promoting a definition that does not make any 

reference to allowing building code upgrades.  Is that correct? 

 20 

MS RACHLIN:   Yes, that is correct. 

 

MR PEDLEY:  Are you familiar with evidence of Mr Taylor, in particular 

those parts that relate to the definition of repair and the relief sought by 

the Arts Centre? 25 

 

MS RACHLIN:   I am aware, yes. 

 

MR PEDLEY:   Now please correct me if I am wrong on this but I cannot see 

anywhere in your rebuttal evidence where you respond to this issue. Is 30 

that correct and if so does that reflect that you have not directly 

considered Mr Taylor’s evidence on this point? 

 

MS RACHLIN:   I am just looking at my rebuttal evidence now and no, I have 

not directly responded to that.  I covered in my updates that in the 35 

limited time available I focused on some of the critical definitions. 

 

MR PEDLEY:   Thank you.  Finally I would like to ask you some questions 

about the key issues of concern for both the Canterbury Museum and 

the Arts Centre which really relate to site specific concerns, as opposed 40 

to the plan provisions themselves.  Now for the Canterbury Museum 

the primary concern is the proposed listing of the Roger Duff and 

Centennial wings as part of a single highly significant heritage item. 

Are you aware of that? 

 45 

MS RACHLIN:   I am aware, yes. 
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MR PEDLEY:   And similarly for the Arts Centre, the primary concern is the 

proposed listing of the 1957 and 66 registry office building, as a 

significant heritage item? 

 5 

MS RACHLIN:   Yes. 

 

MR PEDLEY:   You are familiar with that also? 

 

MS RACHLIN:   Yes. 10 

 

MR PEDLEY:   Now your evidence has very limited discussion on these issues 

other than to say that you reject the relief sought and that you rely on 

the technical evidence of Dr McEwan in particular, on behalf of the 

Council.  That is correct, is it not? 15 

 

MS RACHLIN:   Yes, I have relied on Dr McEwan’s evidence. 

 

MR PEDLEY:  Now you are obviously aware that both submitters have lodged 

their own heritage expert evidence on this issue? 20 

 

MS RACHLIN:   Yes, I am aware. 

 

MR PEDLEY:   From Ms May for the Museum and Mr Pearson (ph 3.06) for 

the Arts Centre, and you state in your evidence that you have taken this 25 

into account in writing your evidence.  Is that correct? 

 

MS RACHLIN:  I have stated in my evidence that I have relied on the evidence 

of Ann McEwan and I have taken into consideration the evidence of 

Jenny May for the Museum. 30 

 

MR PEDLEY:   So if I can refer you to your rebuttal statement, now at 

paragraph 8.1 which relates to the museum you say there on the last 

sentence, “I have taken into account the submitter technical evidence of 

Ms May”.   35 

 

MS RACHLIN:   Yes. 

 

MR PEDLEY:   And at the bottom of that page on 9.1 you say, “I have also 

taken into account the submitter technical evidence including that of 40 

Mr Pearson”. 

 

MS RACHLIN:   Yes. 

 

MR PEDLEY:   So you have taken their evidence into account during your - - - 45 
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MS RACHLIN:   Yes, I have, yes. 

 

MR PEDLEY:   So despite the fact that you have taken it into account your 

evidence does not include any assessment of the evidence of Ms May 

or Mr Pearson compared to the evidence of Dr McEwan, or provide 5 

any explanation as to why you prefer Dr McEwan’s evidence.  Do you 

accept that? 

 

MS RACHLIN:   Yes, I accept that and I have said I have relied on this 

technical evidence, yes. 10 

 

MR PEDLEY:   Similarly you are aware that the Museum has filed evidence 

from the Museum Director, Mr Anthony Wright, and the Arts Centre 

has filed evidence from Chief Executive Andre Lovatt, and that planner 

Mr Taylor has provided evidence on behalf of both submitters in 15 

relation to this issue? 

 

MS RACHLIN:   Yes. 

 

MR PEDLEY:   And yet your evidence does not comment on any of this 20 

evidence insofar as it relates to the listing of the Museum or the Arts 

Centre, or assess the relevance of any of this evidence against the 

applicable planning and statutory framework.  Do you accept that? 

 

MS RACHLIN:   Yes, I accept my evidence states that, yes. 25 

 

MR PEDLEY:   So to finish just with a hypothetical question, and given the 

approach you have adopted being complete reliance on the Council-

appointed expert as the basis for your evidence and your 

recommendations, is it reasonable to assume that if the tables were 30 

turned and the Council-appointed expert supported the listing that is 

currently sought by museum and the Arts Centre, that you would also 

support that approach from a planning perspective? 

 

  [10.20 am] 35 

 

MS RACHLIN:   In considering the evidence on the museum, and the evidence 

of Dr Ann McEwan, I understand that her evidence was based on the 

building reading as a whole, so I have supported that recommendation. 

 40 

SJH:   No, that is not the question. 

 

MS RACHLIN:   I do not believe that would be the case, that if the tables were 

turned I would directly support the submitters.  I have taken into 

account the relevant evidence of both parties. 45 
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MR PEDLEY:   Okay, no further questions. 

 

SJH:   Thank you.  Mr Johnson? 

 

<CROSS-EXAMINATION BY MR JOHNSON [10.20 am] 5 

 

MR JOHNSON:   Thank you, sir.  Ms Rachlin, I will ask you about questions 

about Christchurch Cathedral.  The latest Proposal notified included 

changes relating to the Cathedral of the Blessed Sacrament, and you 

said in your evidence this morning that part of the reason for those 10 

changes were because of broad agreement around effectively 

engineering matters.  I think your words were along the lines of 

“agreement that large parts need to be taken down”, do you recall 

giving that evidence? 

 15 

MS RACHLIN:   Yes.   

 

MR JOHNSON:   Yes.  And the position is effectively the same in relation to 

Christchurch Cathedral, isn’t it? 

 20 

MS RACHLIN:   No, I do not agree, in so far as the level of damage, and no, I 

do not agree.   

 

MR JOHNSON:   Have you read the evidence of Mr John Hare? 

 25 

MS RACHLIN:   I have read the evidence of Mr John Hare, I would clarify 

that I have read it in more detail since filing my rebuttal, as I said in the 

time available, yes, but I am familiar with John Hare’s evidence.  

 

MR JOHNSON:   So you are familiar with Mr Hare’s conclusions, that 30 

effectively the Christchurch Cathedral cannot be effectively repaired 

and strengthened without the deconstruction of significant areas of the 

existing stone walls, you are familiar with his conclusion? 

 

MS RACHLIN:   Yes, on the Christchurch Anglican Cathedral, yes.  35 

 

MR JOHNSON:   Yes.  Did you get a chance to either hear the evidence of 

Mr Andrew Marriott or read the transcript of evidence? 

 

MS RACHLIN:   Yes, I have.   40 

 

MR JOHNSON:   So you know that Mr Marriott said that he had reviewed 

Mr Hare’s evidence and that he agreed the building was badly damaged 

and that options existed for the repair of some portion of the building? 

 45 

MS RACHLIN:   Yes. 
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MR JOHNSON:   Have you read the evidence of Mr Bob Nixon? 

 

MS RACHLIN:   I have read the evidence, yes. 

 5 

MR JOHNSON:   Did you read the Dean Report that was attached to that 

evidence? 

 

MS RACHLIN:   The separate evidence from the Dean, is that what you are 

referring to? 10 

 

MR JOHNSON:   No, so attached to Mr Bob Nixon’s evidence was a report 

written by Merriam Dean QC.   

 

MS RACHLIN:   I cannot recollect.  I would like to have a look at my file just 15 

to confirm. 

 

MR JOHNSON:   Yes.   

 

SJH:   Have we got this? 20 

 

MR JOHNSON:   You should do, sir.  Appendix 3 of Mr Nixon’s evidence, 

which was filed on 18 December, sir.  

 

SJH:   We will have to check on that.   25 

 

MR JOHNSON:   Sorry, 12 January was the date it was filed. 

 

MS RACHLIN:   No, I do not appear to have read that. 

 30 

MR JOHNSON:   All right, so are you familiar – have you heard about the 

report?  The report by Merriam Dean? 

 

MS RACHLIN:   I have seen it referred to in Bob Nixon’s evidence but I 

cannot recall specifically reading that report. 35 

 

MR JOHNSON:   All right, and so you’re familiar that it was effectively a 

report on facilitative discussions between the engineers and quantity 

surveyors for the Church Property Trustees and the Great Christchurch 

Buildings Trust.   40 

 

MS RACHLIN:   Yes, I am aware from my reading of the evidence that there 

has been the facilitative discussion.  

 

MR JOHNSON:   All right.  Well the report itself reaches certain conclusions, 45 

which are consistent with Mr Hare’s evidence, and suggests that there 
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is no significant disagreement around the current state of the building 

and the work that would be required in the event of reinstatement.   

 

MS RACHLIN:   Right. 

 5 

MR JOHNSON:   If that was the case, and obviously you have not read it, and 

you would need to consider that yourself; if that was the case would 

you agree that the deconstruction of Christchurch Cathedral should no 

longer be tied to a Section 38 Notice? 

 10 

  [10.25 am] 

 

MS RACHLIN:   I believe that coupled with the Section 38 Notice, the 

controlled activity status should still apply.   

 15 

MR JOHNSON:   But a Section 38 Notice is effectively about allowing 

demolition to remove hazards? 

 

MS RACHLIN:   I am aware that is what the section 38 for this provides for, 

yes. 20 

 

MR JOHNSON:   So if you need to go beyond the work required to remove 

hazards, you would then fall into being a non-complying activity, 

would that be right? 

 25 

MS RACHLIN:   I understand through the Section 38 Notice that would 

manage the demolition or deconstruction through that pathway.  If it 

was for demolition and under the definition within the Plan, then it 

would fall to the activity status in the Plan, and I have updated my 

position on that with respect to the Catholic Cathedral. 30 

 

SJH:   But that is not answering the question, can you please answer them 

when they are put to you. 

 

MR JOHNSON:   Do you recall the question? 35 

 

MS RACHLIN:   Yes, should there not be an activity status associated with 

section 38.  No, I disagree with that, I think the controlled activity 

status with section 38 should apply.  

 40 

MR JOHNSON:   But if a Section 38 Notice only allows demolition to the 

extent necessary to remove hazards and the engineering consensus is 

that considerable work of deconstruction will be required for 

reinstatement, why do you hold that position? 

 45 
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MS RACHLIN:   I understand having the controlled activity status would assist 

with managing the particulars around it, enable for historical record 

keeping, enable for some management of the oversight of how the 

Cathedral would be deconstructed, taken down, recognising what the 

Section 38 Notice provides for. 5 

 

MR JOHNSON:   But if you put to one side the question of what the controlled 

activity can provide for and focus solely on the basis on which you can 

undertake deconstruction work, isn’t it more consistent with the actual 

evidence around the state of building that it no longer be tied to a 10 

Section 38 Notice, deconstruction work? 

 

MS RACHLIN:   I am sorry, I just want to make sure I am understanding.  So 

you are saying that there should not be a Section 38 Notice?  Sorry, it 

was not quite clear.  15 

 

SJH:   Put it again please Mr Johnston. 

 

MR JOHNSON:   Yes, Sir John.   

 20 

 No, what I am asking is that given the engineering evidence around the 

state of the building and the work required whether you reinstate, if that 

is financially viable or not, if it is financially viable, is it not better that 

the deconstruction rule not be tied to a Section 38 Notice, ie you can 

deconstruct without a Section 38 Notice? 25 

 

MS RACHLIN:   And then there would be no associated activity status for 

demolition outside of the section 38 process.  I am sorry, it is quite a 

hard question to answer in terms of the specifics of linking it - - - 

 30 

JUDGE HASSAN:   Mr Johnson, do you mean should it be treated on the same 

footing as the Cathedral of the Blessed Sacrament? 

 

MR JOHNSON:   Yes, effectively, sir, that is right.  If the engineering 

consensus is the same, should it not be treated the same way? 35 

 

MS RACHLIN:   As a restricted discretionary activity? 

 

MR JOHNSON:   The position of CPT is controlled activity, but I will come to 

that, but the key point there is that you have decoupled it from a 40 

Section 38 Notice, have you not? 

 

MS RACHLIN:   So with the Cathedral of the Blessed Sacrament? 

 

MR JOHNSON:   Mm’hm? 45 
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JUDGE HASSAN:   So what I have said, with the section 38 there would still 

be a controlled activity status, where there is no section 38 it would be 

a restricted discretionary activity status.   

 

MR JOHNSON:   And would you accept that if the position for Christchurch 5 

Cathedral in terms of the engineering consensus is the same as the 

Roman Catholic Cathedral, at least it should be treated the same as 

restricted discretionary. 

 

MS RACHLIN:   No, I disagree.   10 

 

MR JOHNSON:   Why? 

 

  [10.30 am] 

 15 

MS RACHLIN:   I understand for the Anglican Cathedral reinstatement is 

possible, and there is not conclusive evidence around the 

costing/financial aspects of the Cathedral, so I consider that the activity 

status to go to restricted discretionary would not be appropriate because 

that would not allow the ability to have a weighing up of the costs and 20 

the retention matters. 

 

MR JOHNSON:   So looking at the question of costing then, have you read the 

evidence of Mr Doa (ph 0.19)? 

 25 

MS RACHLIN:   I have. 

 

MR JOHNSON:   And have you read the evidence of, or did you read the 

transcript of the evidence of Mr Gavin Stanley? 

 30 

MS RACHLIN:   Yes, I did. 

 

MR JOHNSON:   So Mr Doa concludes reinstatement would cost about $104 

million? 

 35 

MS RACHLIN:   Yes. 

 

MR JOHNSON:   And Mr Stanley said that he thought the information lacked 

sufficient detail for review, but that he would agree generally the 

structure would require substantial amount of financial investment to 40 

repair it to its pre-earthquake condition.  Did you read the evidence of 

Gavin Holley? 

 

MS RACHLIN:   Yes. 

 45 
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MR JOHNSON:   And Mr Holley says that if you go for a reinstatement of Mr 

Doa’s figure there is a funding shortfall of about $75 million. 

 

MS RACHLIN:   Yes, I am aware of that. 

 5 

MR JOHNSON:   And the Dean Report concludes the same. 

 

MS RACHLIN:   Yes, the Dean, yes. 

 

MR JOHNSON:   Yes, so the report by Miriam Dean QC, which involves the 10 

two major protagonists, concludes the same. 

 

MS RACHLIN:   Yes 

 

MR JOHNSON:   And there is no other evidence as to costings around is 15 

there? 

 

MS RACHLIN:   The costings that you have referred to are the ones I have 

read, yes. 

 20 

MR JOHNSON:   And there has been no other evidence filed in this hearing 

relating to costings.   

 

MS RACHLIN:   I have read the respective evidence, or taking aside the point 

that you raised earlier I would like to clarify something if I may about 25 

Gavin Stanley’s evidence? 

 

MR JOHNSON:   If you feel you can clarify his evidence. 

 

MS RACHLIN:   Well not clarify his evidence, but just respond to your 30 

question about – I understand Gavin Stanley, in his questioning, 

referred to the information being received, but that it lacked sufficient 

detail for review, and that he generally agreed that the structure would 

require a substantial amount of financial investment.  So I am aware of 

his comment on that to the Panel. 35 

 

MR JOHNSON:   And so notwithstanding that there is no actual evidence of 

alternative costings, and that there is agreement between the two main 

protagonists, you say that simply because of Mr Stanley’s one 

comment there is insufficient certainty as to cost to mean that this 40 

building should be treated as if it might not be financially viable to 

reinstate? 

 

MS RACHLIN:   I do not believe that the financial aspects are conclusively in 

agreement.  And I do understand that the matter here has very much 45 

come down to finance, financial matters and reinstatement, and that is 
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why I have said that I do not think that restricted discretionary activity 

would be appropriate, in terms of the matters that would need to be 

weighed up in assessment. 

 

MR JOHNSON:   Questions of financial viability of it are effectively technical 5 

questions, are they not? 

 

MS RACHLIN:   Yes. 

 

MR JOHNSON:   So if they are effectively technical questions why should 10 

they go to a non-complying publicly notified consent hearing? 

 

MS RACHLIN:   Yes, well I have given some further thought to this through 

the questioning and I do think that perhaps non-complying is too high, 

when it is getting narrowed around to the finance and the reinstatement 15 

and repairs matters.  So I think potentially a full discretionary status 

might be appropriate in this instance.   

 

MR JOHNSON:   How it your position, even your potential position, at all 

consistent with the Strategic Directions?  So there are two strategic 20 

directions in particular in the Order in Council.  One is to try and 

reduce reliance on consenting requirements and the other is to reduce 

requirements for notification and written approval. 

 

MS RACHLIN:   Yes.  I will just take a copy of that if I may. 25 

 

MR JOHNSON:   That is all right.  At 3.3.2.   

 

MS RACHLIN:   I considered that a discretionary activity status would meet 

those objectives, yes. 30 

 

  [10.35 am] 

 

MR JOHNSON:   How? 

 35 

MS RACHLIN:   Well as opposed to non-complying status they would provide 

for greater certainty that there would not be the gateway test to be 

passed through the non-complying activity status, but it would still 

allow for matters to be weighted in and considered.  And it would also 

take into account the clause (b) of 3.3.2 in terms of the objectives and 40 

policies that clearly state the outcomes intended, and I think the 

discretionary activity status would link into that aspect of the objective. 

 

MR JOHNSON:   How can it be promoting certainty and ensuring effectively 

swiftness of process to make it fully discretionary when we have broad 45 
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agreement and pretty strong evidence regarding the engineering status 

of the building, and broad agreement and strong evidence on costs? 

 

MS RACHLIN:   Yes, well I do recognise that it would be less certain in terms 

of the restricted discretionary, it is set at discretionary, but I am 5 

factoring in that this is a high significance building, and it is a matter of 

considering those matters around heritage values and fabric, as well as 

the matters of certainty and the Statement of Expectations around 

reducing consenting. 

 10 

MR JOHNSON:   It may be of high significance but you either have the money 

or you do not.  Would that be right?  You either have the funds to 

reinstate, or you do not? 

 

MS RACHLIN:   Yes, I believe that is correct. 15 

 

MR JOHNSON:   That is right.  So why do you need it to be fully discretionary 

in order to decide that? 

 

MS RACHLIN:   So yes, it would not to be fully discretionary, but yes, I 20 

would have reservations about going to restricted discretionary for the 

reasons set out, but yes, I do agree that it would be more certain at 

restricted discretionary then. 

 

MR JOHNSON:   I have no further questions sir. 25 

 

SJH:   Thank you.  Mr Hugh-Johnson? 

 

<CROSS-EXAMINATION BY MR HUGHES-JOHNSON [10.37 am] 

 30 

MR HUGHES-JOHNSON:   Thank you sir. 

 

 My complaint (ph 2.24) is that the position in relation to this witness is 

her evidence simply relying upon the heritage of the other witnesses.  

That lead to my – I was not quite sure why it had been indicated as 35 

wanting to cross-examine, but having - - -  

 

SJH:   Well presumably there was an application to cross-examine? 

 

MR HUGHES-JOHNSON:   Yes, I appreciate that, sir. 40 

 

SJH:   And I could not recall if I had seen a withdrawal or not, that is why I had 

you contacted. 

 

MR HUGHES-JOHNSON:   Well to be perfectly frank sir, I had not expected 45 

to cross-examine the witness, but on reflection and looking at what is 
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said here I just have a couple of questions to ask her about the 

derivative nature of her evidence. 

 

SJH:   Yes. 

 5 

MR HUGHES-JOHNSON:   Ms Rachlin, first of all if I can just deal with the 

St. Augustine Church at Cashmere.  I am acting for the Church 

property trustees in relation to the site specific matters.  It is correct is it 

not that your recommendation that you follow the approach of Ms Ohs 

is simply a reflection of the fact that she is the heritage expert, and you 10 

are accepting that level of expertise as being appropriate, and it reflects 

your own position, does it not? 

 

MS RACHLIN:   I have relied on her evidence.  I was here for the cross-

examination of Amanda Ohs, and I am aware of the evidence from the 15 

other parties as well. 

 

MR HUGHES-JOHNSON:  Yes, I understand that, but the point is that you are 

not the person to ask questions about the basis for the heritage listing, 

are you, that is Ms Ohs area of expertise.  You have not done any 20 

independent assessment of it yourself, have you?  

 

MS RACHLIN:   No, not of the heritage values and the heritage fabric, no. 

 

MR HUGHES-JOHNSON:   No.  And the same comment applies, does it not, 25 

in relation to St.  Barnabas Church, the Parish hall at St Barnabas 

Church?  Again, you have relied on the evidence of Ms Ohs, in that 

regard, have you not? 

 

MS RACHLIN:   I have relied on that evidence, yes.   30 

 

MR HUGHES-JOHNSON:   Yes.   

 

MS RACHLIN:   And I have heard her evidence - - -  

 35 

MR HUGHES-JOHNSON:   And again, I put it to you, you have done no 

independent heritage assessment yourself, have you? 

 

  [10.40 am] 

 40 

MS RACHLIN:   I have not done a heritage – in the sense of a heritage 

assessment, no. 

 

MR HUGHES-JOHNSON:   But your view as a planner is entirely dependent 

upon looking at the heritage evidence, is it not? 45 
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MS RACHLIN:   It is, yes. 

 

MR HUGHES-JOHNSON:   And it reflects that evidence, does it not? 

 

MS RACHLIN:   Yes. 5 

 

MR HUGHES-JOHNSON:   Yes, thank you. 

 

 And lastly in relation to the naming of the Holy Trinity Church in 

Lyttelton, if I put it to you that that is a bit of a “storm in a teacup”, 10 

would you agree with that? 

 

MS RACHLIN:   Where there is a different position, yes, it is a naming matter 

and I would hope that an agreement could be reached on that. 

 15 

MR HUGHES-JOHNSON:   All right.  But again that is really not a matter that 

you have any particular expertise in is it, the naming of – what is a 

correct name, you again basing your view on the derivative evidence of 

the expert, are you not? 

 20 

MS RACHLIN:   I have been informed by the Council’s technical expert of 

that and has been some discussion with the submitter about the naming, 

and I am aware the position is there is a – they would like to get 

agreement but, yes, there is a different position on that but again I hope 

they would be able to come to an agreement on that. 25 

 

MR HUGHES-JOHNSON:   Or you are putting forward two names, whereas 

Ms Hardie I think has put forward just the historical name that is 

correct, is it not? 

 30 

MS RACHLIN:   Yes. 

 

MR HUGHES-JOHNSON:   Yes, thank you.  Thank you, sir. 

 

SJH:   Ms Appleyard? 35 

 

<CROSS-EXAMINATION BY MS APPLEYARD [10.41 pm] 

 

MS APPLEYARD:   Yes, sir. 

 40 

SJH:   Just pull the microphone across to you – thanks. 

 

MS APPLEYARD:   Now you said you were up here last week when I cross-

examined Ms Ohs and Ms Wykes, I take it you were? 

 45 

MS RACHLIN:   Yes. 



 Page 960 

  

Ch9: Natural and Cultural Heritage Commenced 18.01.16 

 

MS APPLEYARD:   Yes.  Now I want to get some general understanding 

about how the way decisions are made within the City Council 

occurred in relation to the point when notification of the chapter was 

made. 5 

 

 I understood their evidence, the heritage team provided information to 

the planning team on whether a property should be listed or not, is that 

correct? 

 10 

MS RACHLIN:   Yes. 

 

MS APPLEYARD:   But it was your team that made the ultimate decision on 

(a) whether a property should be listed and (b) what the activity status 

would be in relation to any application to demolish a particular 15 

building, is that correct? 

 

MS RACHLIN:   Yes, it is correct in so far as the technical assessment, then 

there was a planning consideration of that and I just like to recognise 

that the joint statement that has been filed today from Alan Matheson 20 

and Helen Beaumont, and I could explain a bit more as well outside of 

that, the process that went through in terms of going through technical 

advisory group and through Council for instance, if that would be of 

assistance. 

 25 

MS APPLEYARD:   Well I have not seen that joint statement so I am not in a 

position to cross-examine you on that at the moment, but I can 

probably come back to that if it is going to be necessary, but what I am 

- - - 

 30 

MR CONWAY:   If I can assist, sir, I now have hard copies and I would be 

happy to let Ms Appleyard view any of those. 

 

SJH:   All right, we are happy for you to circulate them and if you need she can 

come back to it later. 35 

 

MR CONWAY:   Thank you, sir. 

 

MS APPLEYARD:   Okay, if I need to come back I will come back, but I just 

wanted to understand the process, so I am wanting to understand the 40 

process from the point at which some documentation or discussion 

occurs between the planning team and the heritage team, what 

information did you receive as a planning team from the heritage team 

on say for example, and I am just picking right out of the air, the Public 

Trust building, what was the process? 45 
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MS RACHLIN:   So the process was that the technical experts undertook the 

assessment, as Amanda Ohs has outlined. 

 

MS APPLEYARD:   And by technical experts where you mean heritage? 

 5 

MS RACHLIN:   Yes, yes. 

 

MS APPLEYARD:   Yes.  So what arrives at the planning team from there? 

 

MS RACHLIN:   Sure.  So there was a schedule, a list of heritage items that 10 

were proposed for inclusion, and accompanying with that was the 

technical heritage expert report and a statement of significance for 

every item which assessed the significance values for that item. 

 

MS APPLEYARD:   So where was the engineering information and the cost 15 

information on a particular building, where did that get inserted into the 

process? 

 

MS RACHLIN:   That was not inserted into that process specifically.  I am 

aware that the heritage – the people undertaking the heritage 20 

assessment, undertook their assessment on the basis of the information 

that they held on file and that took into consideration building 

condition. 

 

  [10.45 am] 25 

 

MS APPLEYARD:   You will have to forgive me on this, I am just trying to 

understand where engineering and cost information arrived and how it 

arrived into the Council and how it was taken into account in your 

decision making, so let us take Tailorspace. 30 

 

MS RACHLIN:   Yes. 

 

MS APPLEYARD:   And you decide to list the building and make demolition a 

noncomplying activity, what engineering information did you have and 35 

what cost information did you have, and where did it come from? 

 

MS RACHLIN:   I am not aware of specifically seeing cost or engineering 

information at the time that it was assessed – seeing that myself, I was 

not – did not have oversight over any information of that sort, but that 40 

information has come through since notification, through the 

submission that - - -  

 

MS APPLEYARD:   No, I understand that, I am just trying in generality to 

understand how you made an assessment as to the activity status of 45 
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demolition for any building, without having engineering advice for 

example as to the extent of damage. 

 

MS RACHLIN:   Okay, so the – would it help if I explained?  Yes, okay. 

 5 

 So the activity status was looked at more broadly across the board for 

all heritage items and that was set at the activity status that was in the 

notified proposal, so it was not done on a site specific activity status per 

heritage item, it was a broad consideration to arrive at the overall 

activity status for the heritage items. 10 

 

MS APPLEYARD:   So can I preces what you are saying, my understanding is 

there is a report done or technical report done on your understanding of 

the heritage significance of a particular building and then there is a 

decision made that demolition will be noncomplying for all heritage 15 

buildings without any input into Council of degree of damage or costs 

of repair, is that in general terms what happened? 

 

MS RACHLIN:   That is in general terms on a site by site case specific, as I 

said the building condition was, I understand taken into account of the 20 

information through the heritage assessment.  But I would like to 

clarify that the activity status also taken into consideration was, for 

instance the wider statutory framework, the higher order documents, 

the Regional Policy Statement for instance. 

 25 

MS APPLEYARD:   I understand all that but I am trying to understand where 

in your process that make a demolition a non-controlled activity across 

the board, you took into account the degree of damage to a building and 

the cost to do anything other than demolish and are you telling me you 

did not, I think that is your general answer? 30 

 

MS RACHLIN:   For a specific building, an individual building. 

 

MS APPLEYARD:   And may be this is just a query, but most of these 

building owners in Christchurch you would assume would have been 35 

going through some sort of insurance negotiation? 

 

MS RACHLIN:   Yes. 

 

MS APPLEYARD:   So did the Council go out and ask these building owners 40 

what information they held on the degree of damage and cost to repair? 

 

MS RACHLIN:   Right, so in terms of the process there was not a direct 

consultation/discussion with individual landowners, so the process 

went to notification.  Information that may have come out through that 45 

process was not undertaken. 
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MS APPLEYARD:   So again in terms of timing, is the situation where you 

have a heritage building, you have a technical heritage report, you 

decide to make demolition noncomplying and the information on 

damage and cost does not arrive in most cases until submitters lodge 5 

evidence at this hearing, is that the situation? 

 

MS RACHLIN:   That is the situation, yes, that is primarily the situation that a 

lot of this engineering and costing information per individual item has 

come through, through submissions, and that has helped further inform 10 

the planning response. 

 

MS APPLEYARD:   And the planning response then where there are changes 

has been made in that period of time between you receiving submitters 

evidence, sometimes quite voluminous on engineering cost, and filing 15 

rebuttal a week or so later? 

 

MS RACHLIN:   So the planning response there was the revised version prior 

to my evidence-in-chief of t8 December, there was an earlier version 

that was filed, then there was 18th, and then there was rebuttal 20 

evidence, so that took into account the submissions that were received, 

the mediations and those discussions, and, yes, it was all over a very 

quick timeframe. 

 

  [10.50 am] 25 

 

MS APPLEYARD:   How many decisions on listings have been changed since 

you made your amendments to the Policy? 

 

MS RACHLIN:   I do not have the precise figures to hand but there have been 30 

a number of agreements reached between submitters. 

 

MS APPLEYARD:   And putting aside agreements, how many decisions have 

you made to change listings or change activity status since submitters 

filed evidence? 35 

 

MS RACHLIN:   I do not have that specific individual count to hand, but I 

have put that through in my rebuttal or updated position this morning. 

 

MS APPLEYARD:   Now, I might be asking you some questions about what is 40 

in the memorandum that I have not seen but in making decisions 

around whether a property should be listed but in particular, activity 

status, were you directed to consider what we required for recovery? 

 

MS RACHLIN:   Well, recovery, yes, has informed the planning response, yes. 45 
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MS APPLEYARD:   Were you directed to case law on what “recovery” 

means?  What sort of guidance did you have? 

 

MS RACHLIN:   So, I think from the outset the, and I set out in my evidence 

the broader overarching documents of the Statement of Expectations, 5 

the Regional Policy Statement focuses very much on economic costs 

and repair and then as comes through, for instance, there is Strategic 

Directions Decision and also internally to the Council there was a 

Technical Advisory Group where planning officers and heritage experts 

– for instance, we went to the Technical Advisory Group that was made 10 

up of a number of very senior staff at the Council. 

 

MS APPLEYARD:   Did it have engineers on it? 

 

MS RACHLIN:   It did not have engineers, no. 15 

 

MS APPLEYARD:   Did it have quantity surveyors on it? 

 

MS RACHLIN:   No, it did not. 

 20 

MS APPLEYARD:   Did it have an economist on it? 

 

MS RACHLIN:   No, it did not have an economist on it, no – but through the 

section 32 process a high level section 32 to do with economic costs 

and benefits was undertaken but that was at a high level though. 25 

 

MS APPLEYARD:   Now, just one specific question.  Two of the building 

owners that I represent in relation to the Public Trust building and also 

in relation to Catholic Diocese, the Cathedral of the Blessed Sacrament 

are within the central city. 30 

 

MS RACHLIN:   Yes. 

 

MS APPLEYARD:   So, what consideration did you give when making your 

decisions and recommendations to the Central City Recovery Plan? 35 

 

MS RACHLIN:   The Central City Recovery Plan was at the forefront of my 

thinking and I do cover that in my evidence throughout and, sorry, I 

should have mentioned that earlier in terms of the broader documents 

but the Central City Recovery Plan was a matter which was taken into 40 

account throughout the development of the provisions. 

 

MS APPLEYARD:   Did you have discussions with the team who were 

working on the Central City chapter? 

 45 

MS RACHLIN:   Insofar as at one stage the chapter was - - - 
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MS APPLEYARD:    I will give you an example of specific building; did you 

have discussions about the Public Trust building with the team that 

working on the central city chapter? 

 5 

MS RACHLIN:   No, not the Public Trust building, no. 

 

MS APPLEYARD:    And have you read the evidence of Mr Taylor in respect 

to the impact of that building and, in particular, its continued existence 

on the recovery of that block? 10 

 

MS RACHLIN:   Mr Taylor - - - 

 

MS APPLEYARD:   Mr Glen Taylor, of Tailorspace. 

 15 

MS RACHLIN:   I just need to check on the list of evidence that I have read for 

the Public Trust and Glen Taylor, yes, I have read his evidence, yes. 

 

MS APPLEYARD:   And you did not comment on that, is there any reason for 

that? 20 

 

MS RACHLIN:   No, I have not specifically commented on that in my rebuttal, 

no. 

 

MS APPLEYARD:   The two pieces of evidence relating to the two properties 25 

in the central city, the Diocese and the Public Trust, why was that 

evidence not referred to the team who are working on the Central City 

chapter? 

 

MS RACHLIN:   I do not have an explanation for that.  It was not provided to 30 

them.   

 

MS APPLEYARD:    Now, I am going to just ask you some questions.  I have 

got three specific property owners.  Do you want me to deal with each 

of them, they are sort of five or 10 minutes each and so I will start with 35 

Cathedral of the Blessed Sacrament. 

 

 So, the decision was originally to make demolition a non-complying 

activity, correct? 

 40 

  [10.55 am] 

 

MS RACHLIN:   Yes. 

 

MS APPLEYARD:   And I take it from your answer you just gave me before 45 

that there was no engineering and costs information taken into that 
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decision.  It was simply to make all demolition of heritage listed items 

non-complying across the board.  Is that how it ended up in that 

category? 

 

MS RACHLIN:   For notification, yes. 5 

 

MS APPLEYARD:   And you subsequently became aware that CERA had 

authorised the complete demolition of the Catholic cathedral under 

section 38? 

 10 

MS RACHLIN:   I am aware of the section 38 that was in the submission, yes. 

 

MS APPLEYARD:    When did you become aware of that? 

 

MS RACHLIN:   When I read the submission very early on. 15 

 

MS APPLEYARD:   Were you aware that the Christchurch City Council had 

been provided with all of the engineering advice and all of the costs 

advice that was provided to CERA at the time that CERA made its 

decision and asked for feedback? 20 

 

MS RACHLIN:   I am not specifically aware of exactly what information was 

provided to the Council. 

 

MS APPLEYARD:   So, it is the general question that at the time decisions 25 

were made you were not aware that the City Council held information 

on file relating to engineering and costs relating to the demolition of the 

Catholic cathedral? 

 

MS RACHLIN:   I am aware generally that there would have been information 30 

on the file but I personally did not look at the specifics of any 

information that may have been held and I am aware of the information 

that has come through with the expert evidence. 

 

MS APPLEYARD:   I want you to imagine the scenario now which is what the 35 

submission is aimed at is where there is no Section 38 Notice in place? 

 

MS RACHLIN:   Right. 

 

MS APPLEYARD:   So, for example, are you aware that the Earthquake 40 

Recovery Act expires at the end of March? 

 

MS RACHLIN:   Yes. 

 

MS APPLEYARD:  And as yet we do not have a decision as to the shape of 45 

the new legislation? 
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MS RACHLIN:   Yes, I am aware that there is no decision at this stage. 

 

MS APPLEYARD:   And so a possible scenario is that the current Section 38 

Notice disappears with the Act and the Catholic cathedral does not 5 

have the protection of a section 38, to continue with the demolition? 

 

MS RACHLIN:   I am aware that is a possible scenario but it is not my area of 

expertise to understand fully what may or may not be in any 

replacement legislation. 10 

 

MS APPLEYARD:   Okay, so if I just indicate to you that that was the reason 

driving the Diocese to put in a submission seeking controlled activity 

status if the section 38, for example, expires.  Are you aware of that? 

 15 

MS RACHLIN:   Yes, I am aware of that through the course of the discussion, 

through mediation, yes. 

 

MS APPLEYARD:   So, I want you to imagine the scenario where the 

Earthquake Recovery Act expires, there is no section 38 and the 20 

Diocese wishes to continue on the path of demolition that has already 

started. 

 

MS RACHLIN:   Yes. 

 25 

MS APPLEYARD:   Your evidence now is that that could be restricted 

discretionary activity? 

 

MS RACHLIN:   Yes. 

 30 

MS APPLEYARD:   Yet you have read the engineering evidence and you have 

read the costs evidence? 

 

MS RACHLIN:  I have, since filing my rebuttal, ensured that I have read all of 

the relevant evidence. 35 

 

MS APPLEYARD:   So, on what basis would you, as the Council reading that 

information, come to a different decision than that made by the 

Canterbury Earthquake Authority regarding the status of demolition?  

Why would they have to go through a consent process given the 40 

amount of information you already have and this Panel has? 

 

MS RACHLIN:   Yes, certainly, so I have taken the view that if the demolition 

or deconstruction of a building is managed through another process, 

through the Canterbury Earthquake Recovery process, so the section 38 45 

- - - 
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MS APPLEYARD:   Sorry, that was not my question.  I am asking you there is 

no section 38 and this Panel and you have exactly the same amount of 

information that CERA had at the time, what is your basis for coming 

to a different conclusion on the authorisation of demolition?  Why do 5 

they have to go through a consent process?  You have all the 

information now. 

 

MS RACHLIN:   Yes, well, my basis is that I have taken the position that 

where there is a section 38 process, then that is a process managed by 10 

another agency and I would rely on that and that is where the controlled 

activity status – but, however, outside of that, I think where there is no 

section 38 process and management, I think, my view is that it would 

need to go through a focused assessment under a restricted 

discretionary consent. 15 

 

  [11.00 am] 

 

MS APPLEYARD:   What more information would the Council need that it 

does not have already, to authorise demolition? 20 

 

MS RACHLIN:   On that what I think it would do is through that consent 

process it would refine exactly what option was going to be proceeded 

with.  It would have an ability to assess. for instance, what temporary 

protection or what mitigation measures or conditions could be imposed. 25 

 

MS APPLEYARD:   And why could that not be done through controlled 

activity status? – you are trying to reserve the ability to say “no”? 

 

MS RACHLIN:   Okay, so what that would allow for it would recognise that 30 

some parts of the building could be retained and so there would be 

ability to have a focused assessment around that whereas for a 

controlled activity there would not be an ability to decline aspects of 

the application. 

 35 

MS APPLEYARD:   So you want to reserve the ability to come to a different 

decision than the one CERA came to on the same information? 

 

MS RACHLIN:   Under a Resource Management Act consent process, yes. 

 40 

MS APPLEYARD:   So have you considered the information you have in front 

of you under the lens of the Resource Management Act? 

 

MS RACHLIN:   I have, yes. 

 45 
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MS APPLEYARD:   And what is your conclusion about the merits of 

demolition?  Having read all of that engineering information and all of 

that cost information, why do you come to a different conclusion to 

CERA? 

 5 

MS RACHLIN:   Because that would need, if it was a through a section 38 it is 

managed through another process and a controlled activity would 

manage how it was done outside of that process, and that is the key 

aspect of my position, is that I find it would need to go through a 

resource consent process through a restricted discretionary activity. 10 

 

MS APPLEYARD:   Is the answer simply that the Council has not properly 

considered the information that my client has put forward and has not 

had time to do that, is that the honest answer? 

 15 

MS RACHLIN:   No, that is not the answer. 

 

MS APPLEYARD:   So you have formed a view on the merits of demolition, 

have you? 

 20 

MS RACHLIN:   I have not formed a view on the merits of demolition.  What I 

have done is said that a consent process should be gone through to 

determine the appropriateness of the application which would no doubt 

include aspects of retention and deconstruction or demolition. 

 25 

MS APPLEYARD:   And lastly just some final questions on the issue of 

activity status where there is a section 38 in place and I am looking at 

your (c)(iv) in the document you provided this morning. 

 

MS RACHLIN:   Okay. 30 

 

MS APPLEYARD:   Where demolition and deconstruction where there is a 

Section 38 Notice in place you have that as a controlled activity? 

 

MS RACHLIN:   Yes. 35 

 

MS APPLEYARD:   Yes, and what would the purpose of it being a controlled 

activity be, what is - - - 

 

MS RACHLIN:   So the purpose of it would be to manage how the demolition 40 

or deconstruction was undertaken for managing record keeping, 

photographic evidence, for instance, the ability to put conditions on. 

 

MS APPLEYARD:   Are you not happy with the conditions on the existing 

Section 38 Notice, you require some more control? 45 
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MS RACHLIN:   It would be around a level of potentially quite fine grained 

detail. 

 

MS APPLEYARD:   So my question you are not happy with the conditions 

that are on the existing Section 38 Notice? 5 

 

MS RACHLIN:   I do not have those conditions specifically in front of me so I 

cannot answer that unfortunately. 

 

MS APPLEYARD:   I would like to put a document to you.  Actually, perhaps 10 

Mr Radich might like a copy of this as well.   

 

 Have you seen this document before? 

 

MS RACHLIN:   Yes, I have, the public notice. 15 

 

MS APPLEYARD:   And as I read it is a public notice which makes 

demolition and deconstruction of heritage items where there is a 

section 38 in place, a permitted activity? 

 20 

MS RACHLIN:   Yes, that is correct. 

 

MS APPLEYARD:   So on what basis are you recommending that the 

demolition and deconstruction of the Cathedral of the Blessed 

Sacrament where there is a section 38 in place be a controlled activity? 25 

 

MS RACHLIN:   So the submission sought the controlled activity status and 

my view was that, given the significance of this building, that it would 

be appropriate on this particular building couple the permitted standard 

through the section 38 also with a controlled activity status. 30 

 

MS APPLEYARD:   I am sorry, is it permitted or is it controlled, I don’t 

follow? 

 

  [11.05 am] 35 

 

MS RACHLIN:   So it would be permitted through the P8 for other buildings 

but for the - - - 

 

MS APPLEYARD:   Sorry, can we go to P8, so are we having a different 40 

standard for the Cathedrals, is that what you are telling me?  Where 

there is a section 38 in place we have got a different activity status for 

the two Cathedrals? 

 

MS RACHLIN:   Yes, so under (c)(iv) of the updated document I have 45 

provided and of the existing proposal. 
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MS APPLEYARD:   Sorry, can we back up. 

 

MS RACHLIN:   Yes. 

 5 

MS APPLEYARD:   We have a direction from the Minister to notify P8 

effectively, and that is in there? 

 

MS RACHLIN:   Yes. 

 10 

MS APPLEYARD:   And then you have decided to put the two Cathedrals into 

a different category? 

 

MS RACHLIN:   Yes. 

 15 

MS APPLEYARD:   Why? 

 

MS RACHLIN:   So I considered what was in the submission and - - - 

 

MS APPLEYARD:   Which submission? 20 

 

MS RACHLIN:   The submissions of the respective submitters. 

 

MS APPLEYARD:   Who asked for demolition of the two Cathedrals where 

there is a section 38 in place to be a controlled activity? 25 

 

MS RACHLIN:   So it was not specifically asked or to be - - - 

 

MS APPLEYARD:   Who asked, which submitters or groups of submitters 

asked for the two Cathedrals not to be permitted and to be controlled 30 

activity? 

 

MS RACHLIN:   Yes, so if I recall the original submissions that covered those 

two buildings - - - 

 35 

MS APPLEYARD:   From who? 

 

MS RACHLIN:   Well, it would have been the one from the Roman Catholic 

Diocese and I understand probably the Church Property Trustees but I 

could check the files if that would help. 40 

 

MS APPLEYARD:   You are suggesting that the two Cathedrals said “Don’t 

make us permitted make us controlled when we have got a section 38”? 

 

MS RACHLIN:   No, I am not suggesting that.  The detail, if I recall from their 45 

submission, was it was not clear that it was an “either/or” and I do 
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recognise that it was not specifically requested as controlled but I 

formed the view that for those buildings – but the controlled activity 

status was put forward in the submission - - - 

 

MS APPLEYARD:   Where there is no section 38? 5 

 

MS RACHLIN:   Yes, and I understand through, yes, my further understanding 

of it is that that is where there is no section 38. 

 

MS APPLEYARD:   So whose submission are you relying on to provide 10 

controlled activity status for the demolition of these two Cathedrals 

where there is a section 38? 

 

MS RACHLIN:   So I read the two submissions and formed a view on that. 

 15 

MS APPLEYARD:   So you are relying on the submissions of these parties 

saying “Don’t make me permitted make me controlled”, is that what 

you are telling the Panel? 

 

MS RACHLIN:   If we may bring up the – I do not have the relevant 20 

submissions on me but I understand they sought, supported the P8 and 

the submission also said and it wasn’t - - - 

 

MS APPLEYARD:   I am sure they - - - 

 25 

MS RACHLIN:   It was not an “either/or” it just said “controlled activity status 

too” – so I have determined that, yes, I have come to the position 

coupled with the controlled activity would be appropriate. 

 

MS APPLEYARD:   So how do we read P8 and (c) together that the Minister 30 

intended there would be some higher standard for these two Cathedrals, 

is that what you are telling the Panel? 

 

MS RACHLIN:   So in my evidence I have recommended that the P8 should be 

retained as was requested by the Minister, so I have described that, and 35 

I have put in a specific activity status coupled with that (c)(iv) for the 

two Cathedrals. 

 

SJH:   Please, Ms Rachlin, you really must answer the questions that are put to 

you.  If you would put it again please, Ms Appleyard. 40 

 

MS APPLEYARD:   I have lost my train of thought.  I will put it another way, 

if the two submitters tell you that they do not want controlled activity 

status for the demolition of their Cathedrals, they would like to rely on 

their section 38 and to be a permitted activity as the Minister suggested 45 

in his notice, would you have a problem with that? 
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MS RACHLIN:   For the Cathedral of the Blessed Sacrament I would be open 

to, if there was another way to have some I guess oversight of the way 

that it was demolished and deconstructed outside of a resource consent 

process, if there was some certainty that the method that was 5 

undertaken if there could be more certainty around it.  So I am open to 

something that might be outside of potentially a controlled activity 

status for the Cathedral, in terms of with the Section 38 Notice in place. 

 

MS APPLEYARD:   The Cathedral is being demolished at the moment, what is 10 

the liaison between the City Council and the Diocese in your 

knowledge? 

 

MS RACHLIN:   I am not involved in that directly, so I cannot answer that. 

 15 

MS APPLEYARD:   Thank you.  I have got five minutes each on Gaba and 

Tailorspace, would you like to take a break? 

 

SJH:   We will take the morning adjournment now and come back to it.  

Ms Rachlin, you are under cross-examination, you know what that 20 

means, you can’t discuss the matter with anybody during the 

adjournment? 

 

MS RACHLIN:   Yes, I understand. 

 25 

MR HUGHES-JOHNSON:   May I be excused, sir? 

 

SJH:   Yes. 

 

ADJOURNED [11.10 am] 30 

 

RESUMED [11.30 am] 

 

SJH:   Yes, thank you.  Ms Rachlin, you are still on your former oath, you 

understand? 35 

 

MS RACHLIN:   Yes. 

 

SJH:   Thank you, yes, Ms Appleyard. 

 40 

MS APPLEYARD:   Thank you.  I am not going to ask you some questions 

about the public - - - 

 

SJH:   Mr Johnson, the evidence of Mr Nixon referred to three attachments, 

there were only two, we did not receive that report so you will need to 45 

make it available to the Panel. 
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MR JOHNSON:   Yes, we will take care of that, sir. 

 

MS APPLEYARD:   I am going to ask you some questions about the Public 

Trust Building and you said you were here last week when the other 5 

parties were giving evidence, were you here with Ms May gave 

evidence? 

 

MS RACHLIN:   Yes, I was. 

 10 

MS APPLEYARD:   And Mr Marriott? 

 

MS RACHLIN:   Yes. 

 

MS APPLEYARD:   And Mr Stanley, I think was the quantity surveyor? 15 

 

MS RACHLIN:   Yes, I was either here, or I have certainly read the transcripts, 

yes.. 

 

MS APPLEYARD:    My understanding of where we have got to is that on the 20 

basis of evidence for both sides, engineering costs and heritage, it is 

agreed that there is no basis for continued listing of the building putting 

aside the façade.  Are we agreed on that? 

 

MS RACHLIN:   On the basis of engineering, I understand that is an 25 

agreement and on the basis of - - - 

 

MS APPLEYARD:   Can we just put the façade aside, I just want to understand 

what is agreed.  Are we agreed that there is no basis for the continued 

listing of the building, putting aside the façade for the moment.  Is that 30 

where we are at? 

 

MS RACHLIN:   I do not believe it is, but I think Jenny May indicated that she 

would still consider the building - - - 

 35 

MS APPLEYARD:   Well on the basis then of the evidence that you heard 

from – all of the evidence you have read from Tailorspace and what Mr 

Marriott said and what Mr Stanley said, remind me which heritage 

planner dealt with it – what is the Council’s position now or your 

position now, on the continued listing of the building putting aside the 40 

façade issue, what is in contention? 

 

MS RACHLIN:   I understand that most of the heritage values are in the 

façade, and I understand that there is still merit in it being listed as a 

high, I do not believe that the façade matter has been fully determined 45 

to be the final outcome, yes.  
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MS APPLEYARD:   What is Council’s position on the listing of the building 

putting aside the façade, on the basis of the evidence given last week to 

this Panel? 

 5 

MS RACHLIN:   The listing with the façade, or without the façade? 

 

MS APPLEYARD:   Are you just seeking listing of the facade or are you 

seeking listing of the whole building, and if it is the whole building 

whose evidence do you rely on, given the evidence you heard last 10 

week? 

 

MS RACHLIN:   My position is on the evidence I have heard, that the building 

could still be listed as a whole. 

 15 

MS APPLEYARD:   And whose evidence are you relying for that, given what 

Mr Marriott said, what Mr Stanley said and what Ms May said, and I 

am not sure – if I think it was Ms Wykes?   

 

MS RACHLIN:   I am primarily relying on Ms May, when I have been 20 

informed by the other evidence. 

 

MS APPLEYARD:   Right, well let us just deal with the façade, I think we 

might have to have some legal submissions on whether that was the 

evidence but we can deal with that in submissions. 25 

 

 So if the issue in contention is whether the façade should be listed, your 

position is that demolition of the façade should be non-complying, 

correct? 

 30 

MS RACHLIN:   That would be correct, yes, as per my evidence, yes. 

 

MS APPLEYARD:   So you accept that when the Panel makes decisions here, 

it needs to make decisions which are consistent with the evidence in 

front of it? 35 

 

MS RACHLIN:   Yes, and also to clarify in my evidence I did suggest that 

another option may be a controlled activity status for demolition of all 

but the façade, so that is also my position. 

 40 

MS APPLEYARD:   So dealing with the façade, your position is that 

demolition should be a non-complying activity? 

 

  [11.35 am] 

 45 

MS RACHLIN:   If the façade were to be demolished, yes. 
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MS APPLEYARD:   Yes, and whose evidence do you rely on for that 

recommendation? 

 

MS RACHLIN:   I have been informed by all of the evidence and I do rely 5 

strongly on the evidence of Ms May and the planning consideration of 

that in terms of the activity status. 

 

MS APPLEYARD:   Well, as I recall Ms May’s evidence, she has not done an 

assessment of whether there would be any heritage values retained if 10 

the façade was retained.  That was her evidence, so what are you 

relying on?  

 

MS RACHLIN:   Yes, I understand that she said that she would need to fully 

assess if that were the outcome, but I understand the main values lie in 15 

the facade. 

 

MS APPLEYARD:   So whose evidence then are you relying on for the 

continued listing of the façade and for making non-complying activity 

status for demolition, given that she said she had not assessed whether 20 

there would be sufficient heritage values if the façade were retained 

post engineering works? 

 

MS RACHLIN:   I am relying on the evidence before me and I have placed a 

based it strongly on - - - 25 

 

MS APPLEYARD:   Whose evidence? 

 

MS RACHLIN:   - - - on that evidence in particular, yes. 

 30 

MS APPLEYARD:   Ms May’s evidence that she would need to do an 

assessment after the works had been done, is that what you are relying 

on? 

 

MS RACHLIN:   Yes, and I have taken from my reading of her evidence and 35 

also the evidence of, I believe, it was Jackie Gillies, that there is a 

strong level of significance in the façade. 

 

MS APPLEYARD:   Yes, and what is Ms Gillies’ field of expertise? 

 40 

MS RACHLIN:   I do not have her qualifications in front of me, but she is one 

of the heritage - - - 

 

MS APPLEYARD:   She is not an engineer is she? 

 45 

MS RACHLIN:   No, she is not an engineer, no. 
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MS APPLEYARD:   And by and large there was agreement as to engineering 

matters between Mr Marriott and Mr Oldfield, was there not? 

 

MS RACHLIN:   I believe so, yes. 5 

 

MS APPLEYARD:   And to what degree have you factored costs of the façade 

retention into your recommendation?  

 

MS RACHLIN:   So in terms of the – I take it into account to the extent that I 10 

have suggested the alteration and activity status potentially with the 

demolition of all but the façade, but I do not believe I specifically said 

in my rebuttal about the cost matters. 

 

MS APPLEYARD:   Of façade retention, you have not considered those? 15 

 

MS RACHLIN:   I am aware of the costing information in the evidence that 

has been under discussion, yes. 

 

MS APPLEYARD:   Did you read the evidence of Mr Taylor as to the 20 

intentions of the building owner? 

 

MS RACHLIN:   Yes, I have read the evidence of Mr Taylor. 

 

MS APPLEYARD:   And you would have read the part of his evidence that 25 

says they would not proceed with development of the site were they 

required to spend 2.35 million retaining the façade? 

 

MS RACHLIN:   I have read his evidence, yes. 

 30 

MS APPLEYARD:   So I want you to imagine the scenario where nothing 

happens to this building, have you considered the impact of that 

outcome for Central City recovery? 

 

MS RACHLIN:   I have not specifically considered it in my evidence. 35 

 

MS APPLEYARD:   So you have not considered the do-nothing option, where 

the building is as it is or the façade as it is, and the owner walks away? 

 

MS RACHLIN:   If I may speak to that now, I think in terms of recovery, I 40 

understand that there are other plans for the site and if I may give my 

position, my thoughts on that now? 

 

SJH:   By all means. 

 45 
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MS RACHLIN:   I think it would be – a good heritage outcome would be 

retention of the façade. 

 

MS APPLEYARD:   If the owner is telling you they are not going to spend that 

money, so I want you to consider the scenario where nothing happens, 5 

you cannot require them to spend their money.  What have you 

considered in terms of the outcome for recovery if the owner adopts the 

do-nothing option? 

 

MS RACHLIN:   So in terms of the listing, whether it warrants listing, I think 10 

there is merit in that and for, as I said, I think a façade if it is stacked up 

to have heritage values, would be a good outcome.  But whereas a 

proposal that was to demolish the building in its entirety, I believe - - - 

 

SJH:   You really must answer the questions, do not dissemble, answer the 15 

question.  If the owner elects to do nothing have you considered the 

impact of that on Central City Recovery? 

 

  [11.40 am] 

 20 

MS RACHLIN:   Well that would be a poor outcome, to do nothing and 

demolish it. 

 

MS APPLEYARD:   No, just to do-nothing. 

 25 

MS RACHLIN:   To do-nothing? 

 

MS APPLEYARD:   To do nothing, not to spend a single cent, and to hold up 

development of the entire block, have you considered that as an 

outcome for recovery? 30 

 

MS RACHLIN:   I have not specifically considered it as an outcome, but I can 

consider it now, yes. 

 

MS APPLEYARD:   And what would that be as an outcome for recovery in 35 

your view? 

 

MS RACHLIN:   It would be not the best outcome, it would be good to see a 

building in use in the Central City. 

 40 

MS APPLEYARD:   Or a new building in use in the Central City.  

 

MS RACHLIN:   Or a new building in use, and if there is heritage values that 

can be retained in that outcome. 

 45 
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MS APPLEYARD:   No, I am not talking about that, I said or a new building 

in use in the Central City. 

 

MS RACHLIN:   A new building in use in the Central City for recovery would 

be a good outcome.  I would like to clarify about a heritage component 5 

of that. 

 

MS APPLEYARD:   Well let us just assume there is no heritage component, 

and the counter factual is the owner walks away, how do we compare 

those two outcomes? 10 

 

MS RACHLIN:   I think it is a fine balance between heritage retention and the 

cost.  It would not be a good outcome for the owner to walk away, I 

don’t believe. 

 15 

MS APPLEYARD:   Well that is the decision for the owner to make, you 

cannot require them to spend their money.  I am asking you about the 

outcome for Central City recovery if the owner walks away.   

 

MS RACHLIN:   Well then the building would stay not in use, so it would be 20 

standing there empty, and it would not be a good recovery outcome.   

 

MS APPLEYARD:   And what about the recovery of the rest of the CBD 

block, Central City block, would that be a good outcome? 

 25 

MS RACHLIN:   No, it would not be a good outcome not to have that. 

 

MS APPLEYARD:   Thank you.  I am now going to ask you some questions 

about the Gaba properties, and I have only got a couple here, and this is 

the property at 25 Hamel’s Lane.  30 

 

MS RACHLIN:   Right. 

 

MS APPLEYARD:   Now in your highlights package this morning you made 

an amendment to your rebuttal at paragraph 15.10.  So if we can just 35 

have your rebuttal at paragraph 15.10.   

 

 And you say there, you amended the word “decreased” to “deleted” 

which isn’t what I am asking you about, but this refers to the setting at 

25 Hamel’s Lane, this is what your evidence is about here. 40 

 

MS RACHLIN:   Yes. 

 

MS APPLEYARD:   And I take it that the setting that you are proposing is the 

one which you produced in your exhibit this morning, which is the 45 

white dotted line? 
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MS RACHLIN:   Yes. 

 

MS APPLEYARD:   And you say in 15.10 as it reads now: 

 5 

 “I defer to the recommendation of Ms Wykes as to whether the heritage 

setting should be deleted as sought by Mr Bonis.  On the basis of her 

rebuttal evidence I disagree with the relief sought by the submitter.”  

Can you show me where she states that in her rebuttal, that the setting 

should be retained? 10 

 

MS RACHLIN:   I will just need to refer to her evidence.   

 

MS APPLEYARD:   If I can help you, the rebuttal evidence of Ms Wykes, the 

discussion in relation to the Gaba property is at paragraph, section 8, 15 

there is just three paragraphs, 8.1, 8.2 and 8.3.   

 

 She says in this section of her rebuttal at 8.2 that “if the submitter 

proceeds with the repair methodology that their engineer recommends 

that there will be an impact on heritage values” and she says at 8.3 “if 20 

this methodology were to be carried out I agree the building would no 

longer meet the threshold for heritage listing.” 

 

 So what bit of her rebuttal are you relying on for the statement that the 

settings should be retained? 25 

 

  [11.45 am] 

 

MS RACHLIN:   Yes, I believe that is an oversight, and it is not specifically 

mentioned.   30 

 

MS APPLEYARD:   So whose evidence then are you relying on, given that 

your heavy emphasis on the reliance on the evidence of others? 

 

MS RACHLIN:   I would need to refer back to the evidence-in-chief of 35 

Ms Wyke’s, but I understand that the setting is not something that 

Ms Wyke has recommended be deleted in accordance with the request.  

 

MS APPLEYARD:   I take it if the listing goes, the setting goes? 

 40 

MS RACHLIN:   That would be a matter for heritage assessment, but I think it 

is generally the case, yes, if there is no listing there would be no 

setting. 

 



 Page 981 

  

Ch9: Natural and Cultural Heritage Commenced 18.01.16 

MS APPLEYARD:   Now the aerial that you produced this morning, I take it 

that this is Council’s current position, namely that the east wing of the 

property only should be listed? 

 

MS RACHLIN:   That is my position.  5 

 

MS APPLEYARD:   Yes, that is your position? 

 

MS RACHLIN:   Yes. 

 10 

MS APPLEYARD:   How big is the property? 

 

MS RACHLIN:   I don’t know the exact square metre, but it is, well as you can 

see from the aerial map it is a sizeable property. 

 15 

MS APPLEYARD:   Mm’hm.  Now as I understand it the agreement, at least at 

the point where rebuttal evidence went in, was that if the owner of the 

property elected to proceed with the repair strategy advised to their 

insurers, and on the basis of which they have received their insurance 

payment, then the Council accepted that the property in its entirety 20 

should not be listed, is that the Council’s position as at the point of 

rebuttal? 

 

MS RACHLIN:   I believe, yes.   

 25 

MS APPLEYARD:   So if Mr and Mrs Gaba tell the Panel they wish to 

proceed with the methodology that their insurer outline to their insurer 

and on which they have received their insurance payment, that would 

still be Council’s position?  Sorry, and the Panel accepts that they 

should be allowed to proceed with those works, that would be 30 

Council’s position? 

 

MS RACHLIN:   I understand it would be the position at the point of rebuttal - 

- - 

 35 

MS APPLEYARD:   No, sorry, if the Panel decides that Mr and Mrs Gaba 

should be able to proceed with the works that the engineer outlined to 

their insurer and on which they have received an insurance payment, 

and those works proceed, then Council’s position is that there should be 

no listing on this property. 40 

 

MS RACHLIN:   Yes, that is correct. 

 

MS APPLEYARD:   Thank you.  I have no further questions. 

 45 

SJH:   Thank you.  Mr van der Wal? 
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MR VAN DER WAL:   Good morning your Honours, members of the Panel, 

Ms Rachlin.   

 

<CROSS-EXAMINATION BY MR VAN DER WAL [11.48 am] 5 

 

MR VAN DER WAL:   I am going to ask you some questions for two clients.  

I will start first in relation to Ceres New Zealand. 

 

 And I would like you to go to the document you circulated this 10 

morning, the latest version of the Heritage Provisions in the Proposed 

District Plan. 

 

JUDGE HASSAN:   Exhibit 11. 

 15 

MR VAN DER WAL:   Now can you please go to policy 9.3.2.6.  And so you 

accept that that policy “requires for the provision of the ongoing 

adaptive reuse and economic viability of heritage items”? 

 

MS RACHLIN:   Yes. 20 

 

MR VAN DER WAL:   And then (v) particularly requires that “alterations 

including restoration of heritage items et cetera be provided for”, in 

order to achieve this? 

 25 

MS RACHLIN:   Yes. 

 

MR VAN DER WAL:   Now you would have read the evidence of Mr de Veer 

for Ceres? 

 30 

MS RACHLIN:   Mr de Veer? 

 

MR VAN DER WAL:  De Veer, yes.  

 

MS RACHLIN:   Yes.  35 

 

MR VAN DER WAL:   Now in his evidence he talks about “for the sustainable 

reuse there is the need in future to do very minor alterations”, such as 

for example putting a hole in the wall to put a new duct in for a café 

which wishes to establish itself there.  40 

 

  [11.50 am] 

 

 Now, if I understand it correctly at present, those words would be 

caught by the definition of alteration, is that correct? 45 
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MS RACHLIN:   Yes, in my view they would be. 

 

MR VAN DER WAL:   And so that makes them restricted discretionary? 

 

MS RACHLIN:   Yes, it would. 5 

 

MR VAN DER WAL:   And potentially publicly notified as well? 

 

MS RACHLIN:   Yes, potentially. 

 10 

MR VAN DER WAL:   Now, I want to put it to you that those types of works 

could be undertaken with minimal impact on heritage fabric – I beg 

your pardon, let me rephrase that – heritage value of the building? 

 

MS RACHLIN:   They could be, yes. 15 

 

MR VAN DER WAL:   Yes, and so much like some of the other permitted 

activities you have already accepted as appropriate and there your 

safety net, as it were, is to require certification? 

 20 

MS RACHLIN:   Yes. 

 

MR VAN DER WAL:   Because that would get rid of concerns that it would be 

done in an inappropriate manner for the heritage values, that is correct, 

is it not? 25 

 

MS RACHLIN:   Yes, that is correct. 

 

MR VAN DER WAL:   Is there any reason why this approach could not be 

applied for those very minor alterations? 30 

 

MS RACHLIN:   I think it is something that potentially, yes, however I guess 

my reservation is that the scope of alterations, there is quite a breadth 

of what alterations can include. 

 35 

MR VAN DER WAL:   Yes, but would it not be possible to make it very clear 

that these alterations are only minor alterations which do not 

substantially affect the heritage value of the building? 

 

MS RACHLIN:   So the question was would it be possible? 40 

 

MR VAN DER WAL:   Yes, to include a control to that effect. 

 

MS RACHLIN:   It may be possible.  I think it is quite difficult though because 

a minor alteration, may I clarify, a minor alteration could be very small 45 

scale in terms of size but it could be quite significant. 
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MR VAN DER WAL:   Well, if a heritage expert were to certify that it was 

having no impact, would that satisfy you? 

 

MS RACHLIN:   Potentially, I do think it is a matter that would need to be 5 

worked through some more. 

 

MR VAN DER WAL:   And I am putting it to you that it is not particularly 

providing for the ongoing use to potentially make such a small 

alteration something on which there could be a full public notified 10 

hearing, do you agree? 

 

MS RACHLIN:   Yes, I agree insofar as it is something very minor that did not 

affect heritage fabric, yes. 

 15 

MR VAN DER WAL:   So it would be more appropriate to provide for those as 

a permitted or at best a controlled activity? 

 

MS RACHLIN:   Yes, insofar if “minor” could be defined with certainty and, 

as I said, that would I think require a bit of further working through and 20 

potentially an option might to specifically state some exemptions in the 

definition perhaps. 

 

MR VAN DER WAL:   What about the alternative I suggested to you though, 

that you would have an expert certify that it is within that minor range?  25 

One of those which the Council trusts. 

 

MS RACHLIN:   I believe that would be an appropriate pathway, yes. 

 

MR VAN DER WAL:   Thank you.  I have no further questions in relation to 30 

this particular client so I wish to move on to my questions on behalf of 

the Great Christchurch Buildings Trust. 

 

 Now, just in terms of that submitter, you accept, would you not, that in 

terms of demolition of buildings with a Section 38 Notice that it has 35 

sought that that activity become a fully discretionary activity, is that 

correct? 

 

MS RACHLIN:   I do not believe so.  You are saying if it has got a section 38 

it becomes a non-complying activity? 40 

 

MR VAN DER WAL:   No, the relief sought by this submitter was that if there 

is a building schedule 1 - - - 

 

  [11.55 am] 45 
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MS RACHLIN:   Yes. 

 

MR VAN DER WAL:   - - - with a 38 notice it should not be non-complying 

but it should be fully discretionary? 

 5 

MS RACHLIN:   Even with the section 38? 

 

SJH:   That is what they asked for, that is the question, do you accept that is 

what they asked for? 

 10 

MS RACHLIN:   Yes.  I believe, yes. 

 

MR VAN DER WAL:   So in terms of the questions my friend just put to you, 

that is not asking for a controlled activity but certainly a controlled 

activity is somewhere within the range of things you could arrive at on 15 

the basis of the relief we sought, it doesn’t go as far, is that right? 

 

MS RACHLIN:   It doesn’t go as far, no. 

 

MR VAN DER WAL:   No, but it is within that range of things you could ask 20 

for? 

 

MS RACHLIN:   Yes. 

 

MR VAN DER WAL:   Yes, okay.  Now, just moving onto the section 38 25 

issue, at present your evidence really is that all buildings with a Section 

38 Notice, bar three, can be demolished in accordance with those 

notices without the need for resource consent and then those other three 

buildings it is a controlled activity, right? 

 30 

MS RACHLIN:   Yes, the one stated specifically as controlled. 

 

MR VAN DER WAL:   And you just confirmed to my friend that a controlled 

activity, if an application for demolition comes in there is no ability to 

say no? 35 

 

MS RACHLIN:   Yes, that is correct. 

 

MR VAN DER WAL:   That is correct.  Now, you will have read the evidence 

of Associate Professor Lochhead? 40 

 

MS RACHLIN:   I have, yes. 

 

MR VAN DER WAL:   Now, in particular at paragraph 12.1 through to 12.5 he 

makes a number of conclusions, basically the thrust of which are that 45 

the importance of particularly the Christchurch Cathedral makes it 
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important to have a public process, an open process, do you disagree 

with that or agree with that? 

 

MS RACHLIN:   So in my update on the previous question I think my line of 

thinking now would be that potentially it is not necessary but I would 5 

have reservations, I think it would be useful to be able to have public 

notification. 

 

MR VAN DER WAL:   You think it would be a good idea? 

 10 

MS RACHLIN:   It would be useful to have the option for public notification 

and not to specifically specify it is non-notified. 

 

MR VAN DER WAL:   Yes, okay.  So that would mean that you would be 

backing away from the controlled activity status for the demolition of 15 

the three buildings we mentioned and the permitted activity status for 

the rest, is that right, because then there is no ability to publicly notify, 

there is no process? 

 

MS RACHLIN:   I think to look at it on a case by case basis I think for the 20 

Cathedral of the Blesses Sacrament controlled activity with no 

notification.  I think for the Anglican Cathedral I would have 

reservations about specifying that as non-notified. 

 

MR VAN DER WAL:   Well, I just put it to you though that Associate 25 

Professor Lochhead says for those really special buildings, and I was 

encouraged to hear earlier this morning that you acknowledge the 

special status of the Anglican Cathedral, he says that it is necessary to 

have an open process.  I just want clarity, you accept that? 

 30 

MS RACHLIN:   I accept, yes, that the ability to have an open process should 

be in place, that should be a potential pathway for consideration of the 

restricted discretionary. 

 

MR VAN DER WAL:   And the basis on which the Section 38 Notices work, 35 

that they were issued, that wasn’t a particularly public or open process, 

was it, there was no opportunity for public submission or participation, 

was there? 

 

MS RACHLIN:   Well, I have not been involved in that process.  I would not 40 

seek to comment on it – I have not been involved in the process. 

 

  [12.00 pm] 
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MR VAN DER WAL:   But there is no public submission process.  No one 

could have made submissions and been heard and had rights of appeal, 

is that right? 

 

MS RACHLIN:   There has not been a formal RMA process. 5 

 

MR VAN DER WAL:   No, and nothing comparable to it was there, under 

section 38? – It was just simply - - - 

 

MS RACHLIN:  Under section 38? 10 

 

MR VAN DER WAL:   Yes. 

 

MS RACHLIN:   No, that is a different process. 

 15 

MR VAN DER WAL:   Correct. 

 

MS RACHLIN:   Yes. 

 

MR VAN DER WAL:   No public participation at all? 20 

 

MS RACHLIN:   I understand that is the case, yes, under the section 38. 

 

MR VAN DER WAL:   And so it lacks those things, that openness that 

Professor Lockie says is so important. 25 

 

MS RACHLIN:   Through a section 38 process, yes. 

 

MR VAN DER WAL:   Yes, it does.   

 30 

SJH:   Please do not echo every answer, Mr van der Wal. 

 

MR VAN DER WAL:   Apologies, Your Honour. 

 

 So, just moving then on to the situation with the Plan, in this scenario it 35 

would be much better provided for if – so that requirement if it were 

laterally a restricted discretionary activity as it is for the demolition of 

the Cathedral of the Blessed Sacrament in the absence of the section 

38. 

 40 

MS RACHLIN:   Yes, I think at least restricted discretionary. 

 

MR VAN DER WAL:   Yes, with the ability of the public to participate. 

 

MS RACHLIN:   Yes. 45 
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MR VAN DER WAL:   And at present that controlled or permitted activity 

relies on, in effect, the wording of the Section 38 Notice does it not, 

because you would accept the activity extends only to that which can 

be done under the Section 38 Notice. 

 5 

MS RACHLIN:   Yes, so under the section 38. 

 

MR VAN DER WAL:   Yes, and you had put to you this morning the wording 

of the notice that applies to the Anglican cathedral which is basically, 

the building is to be demolished to the extent necessary to remove the 10 

hazards.  Do you think that is a particularly certain standard or wording 

to use to trigger a permitted activity? 

 

MS RACHLIN:   No, however, that P8 is coupled with the Section 38 Notice. 

 15 

MR VAN DER WAL:   Yes, but the net effect of that is you can only do as 

much as in the 38 notice so at the end of the day though, coming back 

to this wording, there will be disagreements among some engineers 

potentially as to how much you need to remove of the cathedral in 

order to remove the hazards, won’t there? 20 

 

MS RACHLIN:   Yes. 

 

MR VAN DER WAL:   Yes, and so it would be much better, would it not, to 

have a public process where all the evidence can be tested properly in 25 

terms of how much you need to remove and how much can remain.  

Wouldn't that be a much better outcome? 

 

MS RACHLIN:   If it were outside the section 38 process through restricted 

discretionary, yes. 30 

 

MR VAN DER WAL:   Well, no, no – I am just saying in general because you 

have accepted that there would be disagreements potentially as to how 

much you need to remove.  So, I am suggesting to you the best way to 

resolve that uncertainty is just to make that question the topic of a 35 

hearing? 

 

MS RACHLIN:   No, in my view, the permitted – where it is with the 

section 38 is still an appropriate method managed through the other 

agency of the Canterbury Earthquake Recovery Authority. 40 

 

MR VAN DER WAL:   Even though that provides - - - 

 

SJH:   Seems to be a legal question you are putting here. 

 45 

MR VAN DER WAL:   I beg your pardon, sir? 
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SJH:   Seems to be a legal question you are putting here, Mr van der Wal, is it 

not? 

 

MR VAN DER WAL:   Perhaps I will move on to the next question I have 5 

then.  Just a further question I have, in terms of section 38, it seems to 

me that you have accepted most of my propositions in the absence of a 

Section 38 Notice but certainly in terms of the real difference where 

you are saying the need for a hearing disappears is if there is that 

Section 38 Notice, that is your evidence, right? 10 

 

MS RACHLIN:   Yes, if there is no Section 38 Notice then that is when the 

resource consent process - - - 

 

  [12.05 pm] 15 

 

MR VAN DER WAL:   So you would accept, would you not, that section 38 

does something not entirely different from what, say, section 124 of the 

Building Act does in terms of dangerous buildings; it gives the ability 

to order works and some earth demolition, is that right, would you 20 

accept that? 

 

MS RACHLIN:   Yes, I would, to a degree, yes. 

 

MR VAN DER WAL:   Now, I am just curious, you have not provided 25 

anywhere for the same kind of treatment of works required under a 

section 124 Building Act notice.  Surely the same arguments would 

apply? 

 

MS RACHLIN:   No, I have not.  I have focused my evidence and the evidence 30 

around the notified proposal and the submissions that were before me.  

I was not aware that that was within the scope of what I would have 

been able to write evidence on. 

 

MR VAN DER WAL:   I see, but I am saying that if it is good enough to make 35 

someone apply for a resource consent to do the works necessary to 

comply with section 124 Building Act, surely it is also good enough to 

make someone apply for a resource consent to do the works that are 

necessary to comply with the Section 38 Notice particularly given you 

have accepted it is so important to have this public participation. 40 

 

MS RACHLIN:   No, I think if it is managed through the section 38 process 

that is appropriate. 

 

MR VAN DER WAL:   Sir, I have no further questions. 45 
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SJH:   Thank you.  Taylors Mistake?  Yes, Mr Hill, just go ahead. 

 

<CROSS-EXAMINATION BY MR HILL [12.07 pm] 

 

MR HILL:   Thank you, just some simple points here.  Firstly, just a 5 

clarification with your report; we have got a recommendation from the 

Council Heritage Officer for listing of 14 baches at Taylors Mistake.  

Just to clarify, are you recommending that they be listed in the Plan? 

 

MS RACHLIN:   Yes, that is correct but I did make the note in my update that 10 

there is the matter of fairness around land ownership.  Those matters 

are being dealt with through legal submission.  I just raise that point 

that yes I do recommend that they are listed. 

 

MR HILL:   Thank you, the other point I would like to make is, are you aware 15 

that all 14 bach owners of those 14 baches that are going to be listed 

have given their consent and approval for them to be listed? 

 

MS RACHLIN:   I am not aware per se but it I guess it is a matter for the Panel 

if they were to agree.   I have not addressed that through my evidence 20 

per  sé. 

 

MR HILL:   Okay, I can confirm that they are all happy for their baches and 

have given approval for their baches to be listed.  

 25 

 And just the last point is just in terms of the land ownership issues over 

there, Taylors Mistake is somewhat unique in that the baches 

themselves are in private ownerships by individuals or families but the 

land they sit on is owned by the Council and from what I am hearing, if 

you can just confirm, that situation is not going to be a factor in them 30 

not being listed? 

 

MS RACHLIN:   That is a matter to be addressed through legal submission.  

Yes, I am aware that the land, to my knowledge, is owned by the 

Council with the possible exception of two of the baches but further 35 

investigations are underway about historical ownership for those two 

but I am not involved in that directly. 

 

 But, yes, I am aware that the land ownership is a matter that probably 

falls into that legal submission fairness potential issue.  I have not 40 

formed a view on that because it is through legal submission. 

 

MR HILL:   Okay, in the criteria for listing there is a section 32 report, is at 

summary page 6 and there is a discussion about it on page 16.  It notes 

there that the Council does not include requirement as to whether the 45 

owner agrees with the listing so we have covered that.   
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 The other is that the land ownership does not come into a factor either. 

 

MS RACHLIN:   For recommendation for listing? 

 5 

MR HILL:   Yes. 

 

  [12.10 pm] 

 

MS RACHLIN:   Yes. 10 

 

MR HILL:   Thank you, that is everything. 

 

SJH:   Thank you.  Dr Mitchell? 

 15 

DR MITCHELL:   Thank you, sir.  Good afternoon, Mr Rachlin. 

 

 I just want to go back to the first principles before asking you some 

more specific questions.  I asked both Mr Oldfield and Mr Marriott 

about earthquake standards, and that evidence essentially said that in 20 

moving from 34 percent of building code to 67 percent of building 

code, decreases the earthquake risk by a factor of approximately 20 and 

that in going from 67 percent to 100 percent there was another number 

that they were not clear about but it might be in the order of five times. 

 25 

 They also said that it was generally accepted that a good target for 

heritage buildings that were being restored or repaired, was to aim for 

as close to 100 percent as you could get but that 67 percent in a lot of 

cases was sort of the balance point between affordability and saving the 

building. 30 

 

 I just want to understand what the consideration the Council’s given to 

the fact that if the 67 percent target is aimed at, there is going to be a 

whole heritage stock that is significantly more earthquake prone than 

the balance of the new build in the city, and what attention that has 35 

been given in your considerations? 

 

MS RACHLIN:   Right, so it is not just a specific level in terms of the 

thresholds of the building code, a border level of enabling ongoing 

adaptive use and seismic strengthening has been considered, yes. 40 

 

DR MITCHELL:   But does that not presume that heritage values overrides 

public safety, because there is an inherently lesser degree of earthquake 

resilience in having a lesser building code level of compliance than if 

the building was built from scratch, given that a new building has to be 45 

at a 100 percent or more. 
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 Isn’t there a real risk that you rebuild something only to fall down 

again relatively speaking, if Christchurch was unfortunate enough to 

get another earthquake sequence? 

 5 

MS RACHLIN:   Yes, there is a risk of not building to the strongest standard, 

yes. 

 

DR MITCHELL:   And have you given any consideration to what tenancy 

preferences may be towards occupying those sorts of buildings when 10 

you have got the choice of going into a heritage building that is 

potentially less safe than a new building that is more safe, and what 

affect that has on the recovery? 

 

MS RACHLIN:   I have not given specific consideration of that but just in the 15 

round of really encouraging, supporting and enabling seismic upgrades. 

 

DR MITCHELL:   To the extent that they are affordable though, as opposed to 

so that they meet recognised building standards? 

 20 

MS RACHLIN:   Yes, and to take into effect economic viability through the 

Revised Proposal but not specifically on measuring it against specific 

earthquake standards.  

 

DR MITCHELL:   Thank you.  Can I refer you to objective 9.3.1 and the best 25 

version to refer to, I guess, is exhibit 11 and this is on page 2. 

 

 In clause (a) of that objective, it talks about historic heritage being 

maintained recognising the important contribution it makes, and then in 

(b) it goes on to say, “Maintained historic heritage through…” and then 30 

it lists some items.  The word “maintained” or “maintain” is used in 

both of those clauses.   

 

 Is (b) meant to inform what maintained means in (a), in other words, is 

it giving more general guidance about what maintenance means, or is it 35 

a separate objective that needs to be read separate from (a)? 

 

MS RACHLIN:   They should be read together in my view, and it does give 

more specific direction, and (a) also covers heritage areas, for instance, 

so yes, it is a bit broader. 40 

 

DR MITCHELL:   And when you are talking about this maintenance historic 

heritage, what scale do you address that, and where does the plan give 

any guidance about that? 

 45 
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MS RACHLIN:   I think under (a) at its broadest level, maintaining the 

heritage stock and the heritage resource which is a finite resource. 

 

 Under (b), that is more specifically, I think, targeted at heritage items. 

 5 

DR MITCHELL:   It does not say that though, does it, and it might be helpful 

to provide some clarity as to the matters that you have just – if it was 

amended to reflect what you have just said, you would have no 

objection to that? 

 10 

  [12.15 pm] 

 

MS RACHLIN:   No, no, it would be good. 

 

DR MITCHELL:   Thank you.  Just on that same objective, (b)(iii), it says 15 

“while you are maintaining historic heritage by these methods, there 

needs to be recognition of the effects of the Canterbury earthquakes on 

the ability to retain, restore and continue to use heritage items.” 

 

 Where in the policies do I see that objective flowing through? 20 

 

MS RACHLIN:   So specifically the policy for ongoing and viable use at 

9.3.2.6, there is a reference there under clause (a) to the Canterbury 

Earthquakes, and the wording of ongoing adaptive reuse as well, that is 

a broader sense assisting the objective. 25 

 

DR MITCHELL:   But doesn’t the objective put a caveat on historic heritage 

protection because you have got to recognise that the earthquakes have 

affected the ability to retain, restore and continue to use them.  Whereas 

the policy that you are referring to is enabling of ongoing use, but it 30 

does not allow an even-handed consideration of what happens when 

that is not possible. 

 

 They seem to me to be addressing completely opposite sides of the 

same coin.  The objective is saying we have to recognise the reality that 35 

there has been an earthquake that means we cannot protect the things 

that we otherwise might like to protect, whereas policy 9.3.2.6 in the 

new numbering, just talks about providing for the ongoing use. 

 

 And they seem to me to be quite different points; one is enabling of 40 

someone that wants to do it, but the objective is actually giving 

somebody a very high steer that says it might not be possible, or am I 

misreading that? 

 

MS RACHLIN:   No, I agree how you have read that, so I think under (b)(iii) it 45 

refers to recognising the effects and under the policy point 6, it 
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provides for the ongoing use including recognising the damage 

incurred. 

 

 Would I be able to or I would like to update in terms of that, how 

things have moved on through the mediation. 5 

 

DR MITCHELL:   That would be helpful if that is appropriate, your Honour. 

 

SJH:   Yes, there is usually an updated version follows the closing. 

 10 

DR MITCHELL:   I am happy to leave it until then if point is being addressed 

but I am happy to also leave it on the basis that there seems to be, and I 

would like you to clarify, that there is, as drafted, in this version, a 

policy disconnect between objective (b)(iii) and the provisions that 

flow from that in the rest of the policy framework. 15 

 

 Is my understanding of that correct, or not in your view? 

 

MS RACHLIN:   Not my view it is not a disconnect, because the policies do –

including the demolition policy, to take into account earthquake 20 

damage and the ability to retain, restore.  It perhaps is not as expressly 

stated as it could be. 

 

DR MITCHELL:   All right, thank you. 

 25 

 Just, you mentioned these definitions and perhaps I can turn to those 

next.  They are on page 25 of this new version that we have in front of 

us.  And I am just wondering whether this is a deliberate choice of 

words or not. 

 30 

 I mean demolition in its plain meaning means to demolish, to get rid of, 

to replace it with something else.  But in this definition, it is demolition 

in relation to a heritage item, means permanent deconstruction.  Then 

when I go to deconstruction, it say “In relation to a heritage item means 

carefully dismantling a building or features in such a way that it may 35 

later be reconstructed.” 

 

 So do I take it from that that if you are demolishing a heritage building 

under these provisions, it is only on the basis that it means carefully 

dismantling it in a way that it may later be reconstructed, or is 40 

something in the definitions I am missing? 

 

MS RACHLIN:   In the demolition one that I have updated, I have deleted the 

words deconstruction, so it means permanent destruction. 

 45 

DR MITCHELL:   Of destruction? 
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MS RACHLIN:   Yes. 

 

  [12.20 pm] 

 5 

DR MITCHELL:   I apologise, it is my misreading of that, thank you, that is 

helpful. 

 

 Final question I want to – sorry, second to final question, I want to ask 

you is about noncomplying activity rule on page 18, and in that rule I 10 

think in a policy sense, takes its lead from policy 9.3.2.8 on page 5 – 

and perhaps I can refer you to page 5 in that policy – and if we have 

that noncomplying activity rule in place and the policy framework 

around demolition says “avoid the demolition of heritage items” and 

you know what King Salmon said about what “avoid” means, unless 15 

exceptional circumstances can be demonstrated. 

 

 It would seem to me that it is going to be exceptionally difficult for any 

activity to pass either of the gateway tests of section 104D with that 

definition in place, do you agree with that? 20 

 

MS RACHLIN:   No, I am not, I think there is pathways through to get 

consent, that yes if it could be demonstrated, in terms of the test there, 

the first test around “minor” that would be hard to pass, but if it was not 

contrary, the proposals not contrary to the objectives and policies and a 25 

proposal could demonstrate exceptional circumstances, I think it would 

be possible to get approval under the noncomplying. 

 

DR MITCHELL:   It will be exceptionally difficult, would it not, given – I 

mean I am not aware of in a heritage setting of where exceptional 30 

circumstances has ever been tested, but it is certainly being tested 

pretty extensively in terms of section 107 – I think it is section 107, if it 

is not 107, it is a 105 – I think it is 107 - and that is a very high hurdle. 

 

 So when you have got “avoid”, unless exceptionally circumstances 35 

exist, it seems to me short of something that’s very much out of the 

ordinary, you would never pass this test and I am wondering whether 

given objective 9.3.1(b)(3), that is just a further disconnect between 

that high level objective and the specific policy framework around 

demolition. 40 

 

MS RACHLIN:   So I do not believe there is an disconnect as such, I think – 

the policy framework recognises that the recovery – sorry, the damage 

and that the focus is on the ability to retain and restore ongoing use.  

And linked in with that is a very strong policy direction to avoid 45 

demolition unless this can be exceptional circumstances. 
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 And I just reflect on the group ones, the high significance buildings, it 

is a finite resource, so I think it does need to go through a high hurdle 

to get consent. 

 5 

DR MITCHELL:   Have you given any thought though to what would need to 

be satisfied in order to satisfy the exceptional circumstances threshold? 

 

MS RACHLIN:   Yes. 

 10 

DR MITCHELL:   Have you given any thought to where there might be some 

more even handed wording that might apply so that something has 

more of a chance where the merits justify it, of passing this gateway 

test, because the merits do not get to be considered at the gateway test, 

they only come in later. 15 

 

MS RACHLIN:   Yes, I have given that some thought; however, I think the 

matters that are set out there would not allow for that consideration. 

 

DR MITCHELL:   All right, thank you, Ms Rachlin.  Thank you, sir. 20 

 

MS RACHLIN:   But – mm? 

 

DR MITCHELL:   No, sorry, if you have not finished. 

 25 

MS RACHLIN:   I just want to check that I 100 percent understood the 

question. 

 

DR MITCHELL:   My question is, have you give any consideration to using a 

different descriptor in 9.3.2.8(a) other than “exceptional 30 

circumstances”, to mean that there is a more even handed way of 

considering whether the demolition may be appropriate? 

 

  [12.25 pm] 

 35 

MS RACHLIN:   No, I have considered exceptional circumstances. 

 

DR MITCHELL:   Thank you.  Thank you, sir. 

 

SJH:   Thank you.  Ms Dawson? 40 

 

MS DAWSON:   Thank you, Ms Rachlin, I just want to ask you a simple 

question to start with, am I right in considering there is about 650 items 

in the schedule approximately? 

 45 

MS RACHLIN:   Approximately, yes. 
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MS DAWSON:   Yes, now I know the answers will just be approximate so. 

 

MS RACHLIN:   Yes. 

 5 

MS DAWSON:   What proportion of these, in other words the majority, had 

been rolled over from the operative plans, and are some of them new 

listings? 

 

MS RACHLIN:   Yes, there are some new listings, it is a proportionately small 10 

number but, yes, all of the existing items were reviewed and considered 

for listing, so there is a high rollover, yes. 

 

MS DAWSON:   Yes, so is it, majority of them rolled over but a small number 

of – smaller number of new listings? 15 

 

MS RACHLIN:   Yes, that is correct. 

 

MS DAWSON:   And did some of the items that were rolled over have their 

status, I know there were different groups in the old one to the new one, 20 

but have some of them had their category, like their group upgraded, 

like - - -  

 

MS RACHLIN:   Yes, they will have had. 

 25 

MS DAWSON:   Some of them? 

 

MS RACHLIN:   Yes. 

 

MS DAWSON:   Yes.  So were the owners of those properties, whether they 30 

are new or rolled over or had their status changed, individually 

informed of the plan process and their ability to make submissions on 

it? 

 

MS RACHLIN:   So the – there was not a phase of consultation which directly 35 

contacted the landowner. 

 

MS DAWSON:   No, I am not talking about consultation, I am just, would they 

have known about this process through an individual notification rather 

than just relying on the public notices and - - -  40 

 

MS RACHLIN:   No, it was through the notification process that is how they 

would have found out I believe. 
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MS DAWSON:   Yes, but not an individual saying, “You had a heritage 

building before and it has been rolled over and that status has been 

changed. 

 

MS RACHLIN:   In terms of the status no. 5 

 

MS DAWSON:   Or even that it was rolled over and individually told about 

that – personally I mean rather than, along with the whole of 

Christchurch. 

 10 

MS RACHLIN:   I understand there was some communication with some 

landowners but I understand that was more about potentially going to 

access the sites of information gathering but, no, the way they would 

have formerly found out would have been through, saying for chapter 9 

through the notification of the final listing, yes. 15 

 

MS DAWSON:   All right, thank you. 

 

 Now, I just want to look at the higher level document and if I could 

have the Regional Policy Statement up please, and chapter 9 in the 20 

objective 1 – sorry, chapter 13 in this case. 

 

 What I want to ask you is about, is the level of discretion that you think 

is available within these higher level documents for a territorial 

authority to make choices about listing and then the rules that might 25 

apply and the level of those rules, so if we look at, just quickly at the 

first objective which talks about the identification and protection in the 

RPS, can you look at the words there and those words talk about values 

that contribute to Canterbury's distinctive character and sense of 

identity, so do you accept that there is a judgement to be made there 30 

about what contributes to Canterbury's character and sense of identity? 

 

MS RACHLIN:   Yes. 

 

MS DAWSON:   And then it talks “inappropriate subdivision use and 35 

development”, which mimics the words of section 6 there? 

 

MS RACHLIN:   Yes. 

 

MS DAWSON:   Which is also a judgement involved, in other words - - -  40 

 

MS RACHLIN:   It is. 

 

MS DAWSON:   - - - what is appropriate and what is not inappropriate? 

 45 

MS RACHLIN:   Yes. 
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MS DAWSON:   And am I right those same words about “appropriateness” or 

“inappropriateness” come through into the objective 9.3.1 in terms 

about the appropriate management of heritage values, in the amended 

version of 9.3.1 in the plan chapter? 5 

 

  [12.30 pm] 

 

MS RACHLIN:   Yes, the appropriate management, yes, that is within there. 

 10 

MS DAWSON:   And if you look at policy 9.3.2.2(a), again that talks about, it 

uses the same words fairly much as was just there on the regional 

policy statement. 

 

MS RACHLIN:   Right. 15 

 

MS DAWSON:   In other words protection of scheduled items from 

inappropriate subdivision, use and development.  Sorry, if you just flick 

back to the regional policy statement please and can we look at the first 

policy in the regional policy statement.   20 

 

 Again do you see in the words there it talks about recognise and 

provide for the protection from inappropriate subdivision, use and 

development?  And then in the methods, the one under “will” for 

territorial authorities it says “Will set out objectives and policies and 25 

may include methods”.  So do you accept that those bundle of 

provisions provides some discretion available to territorial authorities 

and that they need to make some judgements about what they list, what 

rules, how stringent those rules might be? 

 30 

MS RACHLIN:   Yes, I do. 

 

MS DAWSON:   So what I am interested in is where the plan itself, the plan 

provides guidance about that matter because it has got a policy, the first 

policy has got criteria for assessing significance and then part C of that 35 

just says “schedule those that are significant” and then the next policy 

talks about protection and it just says “protect those that are scheduled 

from inappropriate subdivision”.   

 

 So what guidance does the plan provide about the judgements that the 40 

Council made or that might be made in a future plan change application 

for example, to guide what is or isn’t appropriate in terms of deciding 

whether to list, deciding whether to apply onerous rules or less onerous 

rules or no rules at all?  Can you tell me where I find that in the plan? 

 45 
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MS RACHLIN:   So it does not specifically say, bring in that sort of judgement 

aspect around scheduling, so the policy for assessment does set out if 

they reach significance threshold that they would be scheduled.  That is 

not to say that there has not been some sort of oversight in all cases 

whether that is appropriate but, yes, I do agree that it is not specifically 5 

set out on the identification and assessment part that there may be 

exceptions. 

 

MS DAWSON:   Because we have evidence in front of us, and it is before the 

Council as well, of things like the level of damage to properties in the 10 

earthquake and the financial cost to owners of doing work to repair or 

recover from that and there is also the policy directions about the 

importance of recovery, whether it is the central city recovery or an 

individual recovering from their lives.   

 15 

 And I know that there have been some submitters that have said those 

sorts of themes should be put into either policy 1, we will say (c) or (d) 

I think someone has asked for about whether or not something should 

be listed, or put into another policy about deciding how onerous the 

rules should be on any particular building. 20 

 

MS RACHLIN:   Right. 

 

MS DAWSON:   Why do you think that that information, particularly in this 

earthquake context, isn’t a relevant policy matter to have in to those 25 

early policies in this section as opposed to the other policies that you 

have talked about which are really things that will apply when a 

resource consent comes along for the demolition or the use?  So do you 

understand what I am asking? 

 30 

  [12.35 pm] 

 

MS RACHLIN:   Yes, I think I do.  So for the items that have been assessed to 

date with the building condition taken into account, there has been 

further evidence come through submission and more of the evidence 35 

has come to light.  The information about specifics and whether those 

buildings still continue to meet listing taking into account those other 

matters has been done on a case by case basis and it has been found on 

a number of cases that the building no longer should be listed, so they 

have been delisted.  So that has been provided for through that process. 40 

 

 And I have not suggested that it be directly incorporated into the policy 

framework around the identification aspect because it forms part of the 

overall heritage assessment process but I mean in some ways if it helps 

provide certainty it may be useful to include something in there around 45 

that sort of the building condition aspect is a factor. 
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MS DAWSON:   Yes, because between the group of Council advisors you 

have made some decisions and recommendations to not list buildings 

that are badly damaged. 

 5 

MS RACHLIN:   Yes. 

 

MS DAWSON:   And even in your recommendations regarding the two 

Cathedrals, certainly for the Cathedral of the Blessed Sacrament you 

have recommended a different consenting path, an RD process, 10 

restricted discretionary, irrespective of the 38 notice thinking about 

that, and that is based on the costs and the engineering.  And I mean we 

would have other earthquakes and we could go through all this again or 

someone could find out something about their building that they don’t 

yet know and maybe ask for a private plan change to delist a building at 15 

some later stage for very valid reasons.   

 

 So do you think it might be useful to have some guidance in the 

policies that has formed the basis of the sorts of recommendations that 

you have put forward that we, as the Panel, are going to have to make 20 

on the evidence we have got and that future people might have to make 

in the future? 

 

MS RACHLIN:   Yes, in my view I think it would be. 

 25 

MS DAWSON:   All right, thank you, thank you for that.  And on a similar 

line, were you here when I asked by questions of Ms Ohs? 

 

MS RACHLIN:   I was here when Ms Ohs, yes. 

 30 

MS DAWSON:   So my concern there was to do with the assessment criteria 

and thresholds that the heritage experts have taken into account in 

terms of their assessment of significance and the fact that these sit in 

the 32 report and that in the policies here we just have a list of what I 

would call headings of 1 to 6, historical and social value et cetera, 35 

whereas in the ecology chapter, for example, it refers off to the RPS 

which has more elaboration.   

 

 And I am interested how much you consider is helpful to have in the 

plan as opposed to sitting in an outside document, which is not 40 

referenced in here, as to how those decisions are to be made, 

particularly when you think that this plan is going to have to last for a 

while and there might be future plan changes to delist for example? 

 

MS RACHLIN:   Sure, yes.  I have considered that through the course of my 45 

evidence and I think it is important to have some of that in the policy 
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direction and my updated position through the evidence-in-chief 

actually started to bring in some of that information.  There is sort of a 

fine balance as to how much do you bring in but I think if it would 

provide more sort of clarity, yes, it could be quite useful to include 

more in the policy framework.  5 

 

MS DAWSON:   And that could be by reference to an appendix for example? 

 

MS RACHLIN:   Yes. 

 10 

MS DAWSON:   All right, thank you, thank you for that.  Dr Mitchell has 

asked you about exceptional circumstances.   

 

  [12.40 pm] 

 15 

 Just turning to the listing of interiors, when it comes to the rule on 

interiors and the fact that an alteration, for example, refers to heritage 

fabric and I know we have got this question about how we know what 

is heritage fabric or not but putting that to one side, how have the costs 

and benefits of the control of interiors been assessed for, say, 20 

someone’s house.  I mean, someone’s home, for example, they need to 

keep it up to date, put in a new kitchen, insulate, have the cost and 

benefits of those sorts of matters for an individual versus the retention 

of the heritage fabric which may well have some heritage value been 

weighed? 25 

 

MS RACHLIN:   There was a high level assessment through the section 32 

report but it is at a high general level around sort of the private 

cost/public good aspect but not down to the detail of an individual 

house wanting to make an alteration as such. 30 

 

MS DAWSON:   So, do you think you have enough information on the costs 

and benefits in front of you to have adequately weighed for a private 

house, for example, where it has not been detailed as to what interior 

fabric is of heritage value or not, just that it is unless determined 35 

otherwise it is.  Have you got enough in front of you to have weighed 

the costs and benefits of someone being required to make a resource 

consent application to alter the interior of their home? 

 

MS RACHLIN:   I think yes, insofar as taking the round of information around 40 

understanding at the high level and in the detailed level that not every 

change will require a consent so if it is not affecting heritage fabric it 

would not require a consent.  But, yes, it would always be useful to 

have more costing information but I am of the view that there was 

adequate information to inform my view on that. 45 
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MS DAWSON:   Do you think this is an area where some further flexibility 

from onerous rules in terms of either the ability to decide whether 

something is heritage fabric or not or whether alterations can be made 

to the interior a building may be appropriate and could be explored 

more? 5 

 

MS RACHLIN:   I think it could be, yes, like I said in my rebuttal, it is a 

challenging area to write provisions for.  There are grey areas but if it 

could be worked through to refine it even more from the update that I 

have proposed today there is obviously merit in that, yes.   10 

 

MS DAWSON:   And that leads on to my last question about the conservation 

plans and the certification process and thank you for the amendments 

you have put forward today in picking up on some of the themes put 

forward by, I think, Mr Taylor and Mr Nixon, in particular.   15 

 

 But, I do notice that both you and Ms McIntyre from the Crown and 

Mr Phillips and Mr Nixon, you all have different ideas about how 

conservation plans might be used or how a certification process might 

be incorporated.  Do you think that there is further scope for exploring 20 

the use of those sorts of rules to, again, alleviate some of the lack of 

clarity or where, I think as put to you by Mr van der Wal, whether 

some minor alterations might be able to be provided.  Do you think 

there is scope there for more work given a bit of time? 

 25 

MS RACHLIN:   I think there is scope, yes, and there may be different ways of 

achieving that.  It may be that you need to specifically write in some 

exemptions, perhaps lot of definitions, to make it very clear but, yes, I 

think there is scope, yes. 

 30 

MS DAWSON:   Yes, we have not reached the end of the road yet. 

 

MS RACHLIN:   No. 

 

MS DAWSON:   Sorry, I have one last question and it is small.  Just going to 35 

the Akaroa heritage area, I think you, and I might have picked it up 

wrongly, that you implied that there are other rules in other parts of the 

Plan that provide some measure of protection or oversight of activities 

in what might become the Akaroa heritage area in the interim.  Are you 

able to be more specific about what those are? 40 

 

MS RACHLIN:  Yes. 

 

MS DAWSON:   I mean, if you cannot off the top of your head, don’t worry. 

 45 
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MS RACHLIN:   Probably not off the top of my head in terms of the other 

chapters, but certainly in terms of individual listings in the Akaroa 

historic heritage area. There is a very, very high number of individually 

listed properties so I think that goes a very long way towards, at least, 

to some form of protection in that area. 5 

 

MS DAWSON:   All right, but you are not familiar with what other chapters, 

whether the residential or commercial chapters might provide for? 

 

MS RACHLIN:   Yes, I have some knowledge of it but not all the detailed 10 

provisions but I am aware there is a level of control through those 

provisions. 

 

  [12.45 pm] 

 15 

MS DAWSON:   All right, thank you very much – thanks, Ms Rachlin. 

 

SJH:   Thank you.  Ms Huria? 

 

MS HURIA:   Yes, good afternoon, Ms Rachlin.  With regard to policy 9.3.2.6, 20 

can you assist me with what the thinking is around economic viability 

of heritage items and settings where buildings such as cathedrals were 

never really a financially sound proposition, they had other purposes, or 

was it the intention that that economic viability tests be limited to 

commercial buildings? 25 

 

MS RACHLIN:   I do not believe it was inserted to just be limited to 

commercial buildings.   

 

MS HURIA:   Has any thought been given to how economic viability might be 30 

assessed in terms of, for example, cathedrals? 

 

MS RACHLIN:   Not specifically, no. 

 

MS HURIA:   So, with regard to the process from the Plan following on into 35 

the future, would it be up to people applying to do something to the 

Council to prove that?  Does the onus fall on people who are asking to 

make changes? 

 

MS RACHLIN:   I think there would be, yes, a strong level of onus on the 40 

person making the application.  It may be useful, for instance, in terms 

of understanding economic viability and I have further thought about 

this and following on from Doug Fairgray’s evidence and questions, it 

may be useful even to have some sort of a definition for economic 

viability. 45 
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MS HURIA.  Thank you.  Thank you sir. 

 

SJH: Thank you.  Judge? 

 

JUDGE HASSAN:   Thank you, sir, and thank you, Ms Rachlin, for your 5 

supplementary evidence this morning and on that basis and on other 

matters that have been raised all my questions have been narrowed 

somewhat. 

 

 Just starting with your exhibit 11 and it may be that you gave you 10 

answer on this as you wanted to in answer to Mr Radich but on page 13 

and his questions around extending P10 and, I think, P11 beyond the 

context there effectively on the basis that if we can trust the certifiers, 

in other words, put enough controls around that then why not extend it 

beyond that context.  Now, you gave the answer that he asked for but I 15 

think you made a qualifier that your first preference was control, was 

that right, for extending it further? 

 

MS RACHLIN:   Yes. 

 20 

JUDGE HASSAN:   Why? 

 

MS RACHLIN:   Because the type of works that you could get with heritage 

upgrade works, they could be quite significant and I think it would be 

important to be able to manage that through conditions and to manage 25 

how it is done.  It could be quite sizeable, seismic upgrades, for 

instance.  Whereas, this other tying it to the earthquake damage, it is 

very specific, connected in terms of the earthquake damage and linking 

that to that sort of immediate recovery. 

 30 

JUDGE HASSAN:   All right, thank you, I just wanted the benefit of what you 

were going to say on that.  In your answers at various times I have had 

the impression that the approach taken to the notification of these 

provisions was, in essence, on which did not involve active engagement 

with landowners. 35 

 

 Now, was that call made strategically because of a concern that is 

landowners were put on notice there could be a risk to the heritage? 

 

MS RACHLIN:   No, I believe it was made because the Council was asked to 40 

shorten the timeframes and it was a Council decision made, I 

understand, in order to make the new timeframes that they would need 

to shorten the process and yes, the decision was made at a high level 

and, I believe, by the Council to not do the consultation phase with 

landowners where it would have been that direct but no, not because 45 

there would be concern about how they would react. 
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  [12.50 pm] 

 

JUDGE HASSAN:   Right.  Just a couple of questions on the question of what 

we mean by protection, and come back first of all to section 6. 5 

 

 When I read section 6 and its direction around “recognise and provide 

for the protection of historic heritage”, well I suppose asking you, do 

you see that as an exercise where any form of historic heritage is 

recognised regardless of how much it has to be protected, or do you see 10 

it as allowing for a more flexible approach where the Council can make 

election as to what would be protected? 

 

MS RACHLIN:   In terms of the recognition and identification within the Plan? 

 15 

JUDGE HASSAN:   Yes. 

 

MS RACHLIN:   I think on the whole, generally I think the approach that the 

best method of protection is generally to identify within the planning 

provide rules, but yes, I understand there are other ways to protect - - - 20 

 

JUDGE HASSAN:   So really the purpose of my question was asking this; it 

does not say “recognise and provide for the protection of all historic 

heritage that is identified”, for instance, so does it allow for judgement, 

if only a component of recognised historic heritage is to be protected?  25 

 

MS RACHLIN:   A component on a case by case basis, yes.  There is nothing 

that says, for instance, in the RPS, you have to identify every single 

items. 

 30 

JUDGE HASSAN:   All right.  And then once we have identified something 

for protection, say we take the position that the churches are faced with 

at the moment in terms of the cathedrals, both seem to be significant in 

terms of class 1 both in the circumstances that their evidence describes, 

so in the context of recovery in Christchurch, would you place that 35 

evidence on the financial burdens that the churches are facing in order 

to do what they need to do or seek to do, do you place that in terms of a 

section 5 issue, enabling people and communities to provide for their 

wellbeing in post-earthquake Christchurch, and does it have that 

significance? 40 

 

MS RACHLIN:   Yes, I do believe it does have that significance. 

 

JUDGE HASSAN:   And in that sense therefore it would then weigh against, as 

section 5 does, the matters of protection under section 6? 45 
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MS RACHLIN:   I do not know if it would weigh against because - - - 

 

JUDGE HASSAN:   In the balance, or is that a matter for submission, you do 

not need - - - 

 5 

MS RACHLIN:   I think both would need to be considered as a section 6 

matter. 

 

JUDGE HASSAN:   All right, I think Mr Conway is probably better able to 

help on that. 10 

 

 Look, I have got some issues about clarity and if you go to page 11, 

sorry page 4 of exhibit 11, a few clarity questions for you, just a few. 

 

 The first one on my list is in 9.3.2.5, you will see that phrase “follows 15 

best practice.”   And that phrase, I have read it possibly a multitude of 

times not just in the Council’s heritage evidence but also in the heritage 

evidence of other parties, including Mr Beaumont for the Crown. 

 

 Is it desirable, do you think, from a planning certainty point of view, to 20 

have a policy that is framed around a concept of best practice, and if 

not, how can we clarify that to avoid it becoming simply a judgement 

of an individual expert versus another?    

 

MS RACHLIN:   So the first question about the best practice - - - 25 

 

JUDGE HASSAN:   Yes, is it good to have a “best practice” expression in a 

policy or does that lead to uncertainty which we should try to remove? 

 

MS RACHLIN:   I think it is good to have it in there and it needs to be read in 30 

conjunction with the other policies - - - 

 

JUDGE HASSAN:   Well then I need to ask this question; if we look at it, our 

obligations in terms of certainty, it just seems to stand out from the 

crowd as being a set of words that no-one knows the meaning of, in a 35 

certain sense it is really a matter of judgement, is it not? 

 

MS RACHLIN:   It is a – on a case by case basis, it would be a matter of 

judgement but it is informed by heritage expertise. 

 40 

JUDGE HASSAN:   All right, now my question here is, if it can be informed 

by heritage expertise, and we have got heritage experts informing the 

planning evidence here, why cannot we capture what we mean by way 

of express principles that get away from broad language of judgement.  

Is that not possible? 45 
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MS RACHLIN:   To have a set of principles? 

 

JUDGE HASSAN:   Yes, to get away from the vague language of “best 

practice” and say what we mean. 

 5 

  [12.55 pm] 

 

MS RACHLIN:   Yes, I agree we could say that and we could even bring into 

that a better reflection of in its current environment, in effect best 

practice, takes into account the recovery context as well. 10 

 

JUDGE HASSAN:   Yes, and it is an issue for me anyway in terms of 

exploring, and I know, for instance, and we will hear from others on 

that, I will test them. 

 15 

 Economic viability, that is also of interest to me.  It seemed to me and I 

do not know whether you agree in your response to Ms Huria in regard 

to Dr Fairgray, that effectively Dr Fairgray’s evidence seemed to tell 

me we had better clarify these words because if we do not, they are 

going to open up a Pandora’s box of issues for analysis, aren’t they, 20 

economic viability can mean as broader range of things as Dr Fairgray 

seems to think it means, or a narrow range of things. 

 

 You agree with that? 

 25 

MS RACHLIN:   Yes. 

 

JUDGE HASSAN:   But in terms of the context, am I right to understand if you 

look at social economic wellbeing in section 5, that is very broad, it sits 

with Dr Fairgray’s theory, that economic viability is more at the end of, 30 

for instance, saying “I cannot do it economically as an individual, it is 

not financially viable for me, it does not stack up, the numbers do not 

work, I will have to walk away”. 

 

 That is effectively what it means, is it not, at that individual level, it 35 

does not stack up for them? 

 

MS RACHLIN:   At an individual level, yes, but in the broader sense economic 

viability I understand includes a broader understanding of economic 

viability including financial viability. 40 

 

JUDGE HASSAN:   Yes, but the concern I have got I suppose, is if we use 

language that opens up the broad range of things that Dr Fairgray 

thinks it might mean, then everything can be relevant, more or less 

according to the judgment of an economist brought by one party or the 45 

other. 



 Page 1009 

  

Ch9: Natural and Cultural Heritage Commenced 18.01.16 

 

 But if we say what we mean, would it not be better to use phrases such 

as “financial viability”? 

 

MS RACHLIN:   I think it would be useful to retain economic viability within 5 

the overall framework, but I think there would be value in bringing in 

financial viability as - - - 

 

JUDGE HASSAN:   I know that is the Council’s position, but I want you to 

think about it in terms of your expertise, can you illicit a difference 10 

between economic viability and financial viability, because I can’t, 

given what I understand it supposed to mean, I cannot see the 

difference, what difference can you see between those two words? 

 

MS RACHLIN:   I do understand that the economic viability is a broader 15 

consideration whereas financial is more limited. 

 

JUDGE HASSAN:   But that still does not help me, I am back in Dr Fairgray’s 

evidence at this point.  What does it mean beyond financial, it does not 

mean the broad range of economic issues at section 5, for instance? 20 

 

MS RACHLIN:   I would need to go back to Dr Fairgray’s evidence to just 

check on - - -  

 

JUDGE HASSAN:   But I am challenging you to not rely on Dr Fairgray at this 25 

point because I think you have got a problem with Dr Fairgray’s 

evidence from what your answer was earlier.  But are you saying you 

actually rely on his evidence, in which case we will have to go and 

think about it a bit further. 

 30 

MS RACHLIN:   His evidence has informed, using the word “economic 

viability”, I do not - - -  

 

JUDGE HASSAN:   I have read his evidence and I have compared it with 

Mr Copeland’s evidence and other witnesses, and I am troubled given 35 

Dr Fairgray’s evidence with the breadth, of stretch, if you like, in the 

words “economic viability” if it says what Dr Fairgray says it means, 

which is everything that could be relevant to an economist’s point of 

view, depending on how they evaluate things. 

 40 

 That is fair comment, is it not, on his evidence, it seems to be saying 

that? 

 

MS RACHLIN:   Yes, it is. 

 45 
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JUDGE HASSAN:   So that is not good for certainty, is it.  Economic viability 

does not mean that, does it, it is not meant to be so broad as Dr Fairgray 

puts it, is it? 

 

MS RACHLIN:   I think in the context of this planning framework potentially 5 

it might be a bit too broad.     

 

JUDGE HASSAN:   So what is wrong with financial viability again, what 

other word beyond the financial, for instance, doing numbers, finding 

out that the tenancy does not stand up, that the engineering costs are too 10 

great, we will not get a return on this property, we have to walk away,  

financial viability is not all that, (INDISTINCT 4.35)? 

 

MS RACHLIN:   Yes, if I can just turn to the demolition policy for a minute, 

because I believe economic viability – I just wanted to check that that 15 

is in there because that informed my view as to whether. 

 

JUDGE HASSAN:   All right, sorry, I did not want to dwell on it but I think I 

possibly am.  If there is nothing you can immediately can come up - - - 

 20 

MS RACHLIN:   So yes it is in the demolition policy under 5. 

 

  [1.00 pm] 

 

JUDGE HASSAN:   So what beyond “financial”, should we understand 25 

economic to mean? 

 

MS RACHLIN:   So in providing economic – it is the financial cost but it is 

also taking into account that there may be other, as I understand it, the 

public aspect of the economic viability. 30 

 

JUDGE HASSAN:   Yes, section 5 again, back to that, whereas do we not want 

clarity around what we mean by these words?  It is not economically 

viable for me to do it, it would not normally translate to me, “I have to 

consider the public trade-offs between my financial viability and 35 

something else” – economically viable means financially viable, 

doesn’t it, in the sense that it is intended? 

 

MS RACHLIN:   I think that in the sense that it is intended, yes.  And if I could 

just add to that in terms of the policy framework for demolition for 40 

instance, economic viability is – if you are talking about financial 

economic – it is intended to be one of the matters to take into account 

in that exceptional circumstances, so it is important but it is one of a 

breadth of matters to consider. 

 45 

JUDGE HASSAN:   Yes, one of the matters is, is it financially viable? 
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MS RACHLIN:   Effectively, yes. 

 

JUDGE HASSAN:   All right, okay, I understand that now.  Heritage fabric, 

the uncertainty around that and you have heard the evidence from 5 

Mr Taylor on this and clearly it is important for the Panel to make sure 

we do not void for uncertainty or just uncertainty which is 

unacceptable.   

 

 You know, there have been various suggestions, and I see they cover 10 

the interest of particular submitters, as to how they could be rectified, 

but if you come back to Ms Dawson’s question around individual 

house owners, wouldn’t another option here for interior fabric be to do 

this: follow the best practice if you like with Heritage New Zealand and 

that would be to say “if it is not listed, it is not protected”.   15 

 

 So in other words the schedule in the plan inventories what the fabric is 

in the interior and if it is not on that schedule it is not protected, that 

would provide better certainty; you do not have to protect everything.  

On balance, is that more appropriate? 20 

 

MS RACHLIN:   On the basis of the information that is available on each of 

the sites which is not a detailed inventory, so we do not have that 

information to put into a detailed schedule at this stage, I think if over 

time that information could be obtained in a sort of inventory or more 25 

detailed list for instance then that would be appropriate but I do not 

believe we have that level of detailed information at this stage to take 

that fine grain approach. 

 

JUDGE HASSAN:   But doesn’t that answer really effectively say “I will 30 

transfer the costs of uncertainty to the individual landowners in the 

meantime”? 

 

MS RACHLIN:   Yes, I believe there is an aspect of cost there.  I have 

considered this at length and if there was a way to provide even more 35 

certainty about the specifics of interior buildings then I would really 

support that but that is not the information we have available. 

 

JUDGE HASSAN:   All right, and you said that to Ms Dawson before but what 

I am not hearing you say is you also do not accept the idea of 40 

inventorising it either and in other words take the museum and exercise 

following, say, Ms May’s recommendation of going through the 

museum, determining what interior fabric should be on the list and 

what should not, putting it on the list if it should be, by a proper 

process it comes back through us.   45 
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 Take other important buildings in class 1 in the plan doing the same 

thing.  And say for class 2 buildings, the general run of significant 

heritage buildings and many people that are not before us, in terms of 

the cost on them, there is a balance to be struck.  Is it your concern that 

we would not be giving effect to the policy statement – and I would 5 

need to know why – or we will not be responding to section 6 

appropriately, and I need to know why that is.   

 

 Could we not just achieve the goal giving effect to those documents by 

inventorising say significant buildings?  If they are inventorised, they 10 

are protected, if they are not, they are not, for interior fabric. 

 

MS RACHLIN:   Interiors are a very important part of the heritage fabric. 

 

JUDGE HASSAN:   Yes, so something will be lost.  Balance has to be struck.  15 

Where is the appropriate balance in terms of cost and benefits? 

 

MS RACHLIN:   I think that would be tipping the balance too far when you 

take into account the need to recognise and protect from an appropriate 

development and heritage fabric, although we are in this position of not 20 

being able to precisely define it, it is of value and there would be a risk 

to damaging the very resource that we are wanting to protect and once 

it is gone it is gone forever so I would have concerns. 

 

  [1.05 pm] 25 

 

JUDGE HASSAN:   Right, and the other choice would be for the Panel to get 

rid of the rule all together given it is inherently uncertain, would that be 

your preference if that is where we end up? 

 30 

MS RACHLIN:   To get rid of the rule protecting interiors? 

 

JUDGE HASSAN:   No, sorry, you do not need to answer that question.  I take 

it the answer is no to that.   

 35 

 Just on activity classification, class 1 and class 2, firstly on class 1, we 

have now got the information that you did not have when you came to 

the activity classifications that you came to.  At a general proposition, 

without going back through the answers to Ms Appleyard, for instance, 

would you accept that in general terms it is relevant for us to assess that 40 

new information and factor it into whether or not the activity classes 

remain appropriate, in other words financial viability, engineering 

viability? 

 

MS RACHLIN:   Yes, it is. 45 
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JUDGE HASSAN:   Now, just on class 2 heritage, in other words this is stuff 

that is significant, you said in your summary that you prefer 

discretionary.  If we know what the things are we need to assess for 

that class and we can list them in assessment matters, would it not be 

more certain and equally protective to classify it as restricted 5 

discretionary given that consent can be declined for restricted 

discretionary as much as for discretionary? 

 

MS RACHLIN:   My concern with restricted discretionary activity for, you are 

saying for the group 1, non-complying? 10 

 

JUDGE HASSAN:   No, group 2. 

 

MS RACHLIN:   Group 2, a demolition. 

 15 

JUDGE HASSAN:   Yes. 

 

MS RACHLIN:   Yeah, I think whether it is group 1 or group 2 the matter is, 

when you are considering demolition, the discretionary activity status 

allows for a full range of matters to be weighted in and valued and to 20 

go to restricted discretionary you would need to be very, very clear that 

you have covered all those possible particular matters - - - 

 

JUDGE HASSAN:   Ms Rachlin, why is it so hard?  Why is that so hard for 

this subject?  The trade-offs need to be considered, the protection 25 

elements can be identified, the necessity issues for instance, that might 

govern a case of demolition, can they not be put in the list as matters 

that can be tested as criteria, given the object of protection? 

 

MS RACHLIN:   They conceivably could be. 30 

 

JUDGE HASSAN:   And you want them to be considered?  In other words you 

want the plan to be clear about those matters being considered, the 

proper trade-off issues? 

 35 

MS RACHLIN:   Yes.  If we are talking in the rounds of a group 2 building? 

 

JUDGE HASSAN:   Yes. 

 

MS RACHLIN:   Yeah.  It would be possible to write them in.  I guess what I 40 

am mindful of is that there is a large range of heritage stock varying in 

size, scale and location and there may be a range of factors that may 

come into the mix - - - 
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JUDGE HASSAN:   But isn’t it a process of this planning exercise to actually 

make the process more efficient at the consenting stage, to focus it on 

what is relevant, where we possibly can?  Would you agree with that? 

 

MS RACHLIN:   I would agree with that, yes. 5 

 

JUDGE HASSAN:   And if you look at the design of the plan as a whole, you 

are starting to get a sense of that flavour of a large number of restricted 

discretionary and controlled activities where particular exceptions 

apply for policy reasons non-complying, and very little in the way of 10 

discretionary, that is a fair comment? 

 

MS RACHLIN:   Yes. 

 

JUDGE HASSAN:   Do you think that is worth considering on this matter? 15 

 

MS RACHLIN:   I think in the realm of discussing for a, potentially for a 

group 2 item, however, for the group 1 - - - 

 

JUDGE HASSAN:   No, I have only ever been talking about group 2. 20 

 

MS RACHLIN:   It is, yes, it is possible to look at that, yes. 

 

JUDGE HASSAN:   And finally I have just one more question and that is on 

the question of notification processes and you talked about the 25 

Christchurch Cathedral and compared that with the Cathedral of the 

Blessed Sacrament on the question of notification, and you spoke about 

the high significance of the Cathedral. 

 

 Now, I take it part of that is its siting in the central city, would that be 30 

correct in terms of your thoughts on its high significance for 

notification purposes?  Its siting in the square, is that part of that? 

 

  [1.10 pm] 

 35 

MS RACHLIN:   Yes, it is central, high profile, of high value to the 

community but its siting to the central city, yes, would be one of the 

matters of it being high significance but I would not say specifically 

being in the - - - 

 40 

JUDGE HASSAN:   No. 

 

MS RACHLIN:   I think it is relevant, yes, of high significance, yes. 

 

JUDGE HASSAN:   It is relevant and you add to that the high degree of public 45 

interest that has been associated with its future? 
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MS RACHLIN:   Yes, there is a high value, high degree of interest and value 

placed on that building being the centre of the religious centre of the 

community.  Historically, it has been a very important building. 

 5 

JUDGE HASSAN:   And both of those factors are relevant to the notification 

track you see as being informing the importance of allowing the 

Council to make a choice on that? 

 

MS RACHLIN:   Yes. 10 

 

JUDGE HASSAN:   All right, one other matter I have just had an interest in 

and that relates to demolition.  Given the siting of the Cathedral in the 

centre of the city, to what extent is it relevant to consider what would 

replace it and be certain about what would replace it before the decision 15 

was made to demolish it? 

 

MS RACHLIN:   I think that would be a matter that would be part of the 

consent application consideration.  However, I do think that the very 

strong heritage values and the need to protect from an appropriate 20 

subdivision use and development I think the recovery aspect of it in 

central city is very, very important but I would want to see the heritage 

values of this building.  You know, it is a strong component being 

assessed and I think the central city aspect would factor into it but part 

of the wider assessment. 25 

 

JUDGE HASSAN:    I just wanted to know whether or not that was relevant to 

the choice of activity classification. 

 

MS RACHLIN:   I think the choice of activity classification is more connected 30 

with it being of high significance in its own right and location is part of 

that. 

 

JUDGE HASSAN:   All right, but you would not add the factor I have 

suggested?  No, that is fine. 35 

 

MS RACHLIN:   Not directly, no. 

 

JUDGE HASSAN:   Thank you. 

 40 

SJH:   Thank you, Ms Rachlin, I just want to test how you have dealt in your 

rebuttal with submitters and I will do in the context of Mr Pedley’s 

questions for Museum Trust Board and the Arts Centre Trust Board. 

 

 In the first instance you say you rely on the evidence of Dr McEwan 45 

and have taken into account the evidence of Ms May.  In the second 
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you rely on the evidence of Dr McEwan.  You have taken into account 

the evidence of Mr Pearson.  How have you taken the evidence of 

Ms May and Mr Pearson into account? 

 

MS RACHLIN:   I have read their evidence and that has informed my view but 5 

I have read the evidence of Dr McEwan and of the experts but I have, 

for the museum, I understand that it was read as a whole by 

Dr McEwan and that she considered that to be an appropriate approach 

and she also based her understanding of the work that had been done 

prior through the Statement of Significance drafting. 10 

 

SJH: So in each case you have assessed the evidence, rejected that of the 

submitters and accepted that of Dr McEwan? 

 

MS RACHLIN:   I would not say I have assessed it from a heritage perspective 15 

but I have been informed in my planning recommendation by it. 

 

SJH:  In each case, you have assessed the evidence, preferred that of 

Dr McEwan over Ms May and Mr Pearson. 

 20 

MS RACHLIN:   Yes. 

 

SJH:   Do you not think the submitters and this Panel are entitled to understand 

how you went about that assessment so we can test it? 

 25 

MS RACHLIN:   Yes. 

 

SJH:   And it is not here, is it? 

 

MS RACHLIN:   No, it is not - - - 30 

 

SJH:   It is simply a bald statement of preference for the Council’s expert. 

 

MS RACHLIN:   I would say that I have - - - 

 35 

SJH:   In reality, is it not? 

 

MS RACHLIN:    I have relied on that evidence, yes. 

 

SJH:   It is basically a bald statement without an analysis that you prefer the 40 

Council’s expert. 

 

MS RACHLIN:   I would not go so far as saying that, no. 

 

SJH:   Well, where is there any analysis so we can test your thought processes? 45 
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MS RACHLIN:   I acknowledge that it is not directly included in my rebuttal 

evidence and - - - 

 

SJH:   Well, where is it indirectly - - - 

 5 

MS RACHLIN:   Well, it is not - - - 

 

SJH:   - - - in your rebuttal evidence? 

 

MS RACHLIN:   It is not in my rebuttal evidence. 10 

 

SJH:   It is not there at all. 

 

MS RACHLIN:   And if I just may add my rebuttal evidence was written under 

the timeframes that were available as well so it was a very limited 15 

timeframe. 

 

  [1.15 pm] 

 

SJH:   I am sorry.  The timeframe is not an excuse.   20 

 

MS RACHLIN:   Yes, I was not suggesting it was an excuse but I was just 

saying - - - 

 

SJH:  You have accepted - - -  25 

 

MS RACHLIN:   - - - it was a factor. 

 

SJH:   Do you accept that the submitters and the Panel were entitled to see your 

assessment so they could test it if necessary and your analysis? 30 

 

MS RACHLIN:   For all the site specifics I guess it would be - - - 

 

SJH:   Please - - - 

 35 

MS RACHLIN:   - - - helpful. 

 

SJH:   Please just answer the question. 

 

MS RACHLIN:   It would be useful but I have not, in the time available, been 40 

able to specifically write on why I have preferred one evidence over the 

other. 

 

SJH:   All right, if that is your answer.  Look, I just want to go back very 

briefly to the matters Judge Hassan put to you around clarity.  The term 45 
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“best practice” in the absence of any precise definition of it is a 

subjective term, is it not? 

 

MS RACHLIN:   The term what, sorry? 

 5 

SJH:   “Best practice”; in the absence of a precise definition is a subjective 

term. 

 

MS RACHLIN:   Yes, in my view, it is. 

 10 

SJH:   So, it means whatever the reader within certain parameters wants it to 

mean? 

 

MS RACHLIN:   Yes, that is correct. 

 15 

SJH: And “economic liability” you support Dr Fairgray’s view of what it 

means? 

 

MS RACHLIN:   I do not disagree with Mr Fairgray. 

 20 

SJH:   You support it? 

 

MS RACHLIN:   I do. 

 

SJH:   You could perhaps tell us, because we tested Dr Fairgray on this, what 25 

dictionary do you use to reach your conclusion of the meaning of the 

term “economic”? 

 

MS RACHLIN:   I have not used a dictionary to determine it.  It is not my area 

of expertise but - - - 30 

 

SJH:   And Dr Fairgray’s view is it is a much wider term than it is commonly 

understood in the English language, is it not? 

 

MS RACHLIN:   I do not recall if that was the exact wording that he used, but 35 

I understand from the discussion it was broader, yes. 

 

SJH:   And does that bring clarity giving it a meaning that is not the normal 

meaning? 

 40 

MS RACHLIN:   If it was defined.  I think it would need to be defined for the 

purpose of what it is being used for in the Plan. 

 

SJH:   Is it defined in the Plan? 

 45 

MS RACHLIN:   No, it is not defined and I - - - 
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SJH:   In the absence of a definition, if it has a meaning other than the ordinary 

meaning of the term, does it bring clarity? 

 

MS RACHLIN:   No, it does not bring clarity and - - - 5 

 

SJH:   Thank you. 

 

MS RACHLIN:  - - - I would like to see a definition in there. 

 10 

SJH:   Anything arising, Mr van der Wal? 

 

<RE-EXAMINATION BY MR VAN DER WAL [1.18 pm] 

 

MR VAN DER WAL:   Yes, sir, just one question.  Ms Rachlin, in relation to 15 

His Honoured Judge Hassan’s question about section 5 in the enabling 

part would you accept that enabling people to participate in a decision 

as to the future of the Cathedral would be enabling them to provide for 

their cultural and social health and wellbeing?  Or at least be relevant to 

that matter? 20 

 

MS RACHLIN:   I think it would be relevant, yes. 

 

MR VAN DER WAL:   Thank you. 

 25 

SJH:   Anything arising, Ms Appleyard?  Mr Johnson?   

 

MR JOHNSON:   No, sir. 

 

SJH:   Mr Pedley?  Mr Radich? 30 

 

MR RADICH:   One thing, sir, if I may. 

 

<RE-EXAMINATION BY MR RADICH [1.18 pm] 

 35 

MR RADICH:   I wonder if we could just have the attachment to the Crown’s 

opening submissions available, please.  You were asked a question, 

Ms Rachlin, by Dr Mitchell right at the beginning you may remember, 

about the objective here, 9.3.1 and you were asked to look at (b)(iii) 

which talks about recognising the effects of the Canterbury earthquakes 40 

and you were asked where in the policies that was given effect to, you 

remember that discussion? 

 

MS RACHLIN:   Yes. 

 45 
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MR RADICH:   Could we go to page 41 of this document, please.  This is a 

suggestion that the Crown had made to deal with issues of this sort and 

could I ask you to look, please, at the entry on what is now in brackets 

in blue 9.3.2.8, this Demolition, you understand that, and there is the 

suggestion there that this policy be changed by removing the words 5 

“unless exceptional circumstances can be demonstrated” and instead 

saying “except where it can be demonstrated that” and if you look at 

the first and second (i) and (ii) and perhaps if we were to change the 

word “uneconomic” given the discussions, to something like 

“financially non-viable” do you think that is a way of giving effect to 10 

the objective? 

 

MS RACHLIN:   Yes, I think would be good in there, yes. 

 

  [1.20 pm] 15 

 

MR RADICH:   Okay, and if we could go back one page, please, on that, to 

page 40, there is another way, if you look at the suggestion that has 

been made in relation to what is now 9.3.2.5 and if we go down to (v), 

“enable renewal of a significant use, or a compatible new use”, is that 20 

another way that we might give better effect to that objective? 

 

MS RACHLIN:   Yes, I think that would assist, yes. 

 

MR RADICH:   Thank you, and there was just one other quick matter.  25 

Ms Dawson asked you a question about the Akaroa heritage area and 

whether you were aware of any other rules that dealt with that and 

might they be the residential rules relating to special character areas, 

only answer if you are able to. 

 30 

MS RACHLIN:   Yes, I am aware at a high level that there is rules coming 

through that. 

 

MR RADICH:   And do you remember the evidence of Ms McIntyre in this 

topic, and it was evidence of 13 January and her suggestion in relation 35 

to Akaroa – and for the record is paragraph 12.4 of that – was, “In 

those character areas to include as a matter of discretion in the rules 

assessment of the effects of activities on heritage values.”  Do you 

recall that evidence? 

 40 

MS RACHLIN:   I do, yes. 

 

MR RADICH:   And do you think that might be a useful tool? 

 

MS RACHLIN:   I think it would be a useful tool only if the mapping of the 45 

area was up to date and accurate, so at this stage I remain of the opinion 



 Page 1021 

  

Ch9: Natural and Cultural Heritage Commenced 18.01.16 

– my opinion still is that there needs to be an updated fine grain 

approach to determine the heritage area boundaries and at which point 

if that was done such an approach would be useful but not currently, 

no. 

 5 

MR RADICH:   But you understand, do you not, that Mr Beaumont for the 

Crown for example believes that there is sufficient information? 

 

MS RACHLIN:   Yes, I believe Mr Beaumont says that, yes. 

 10 

MR RADICH:   Thank you, no further questions.  Thank you, sir. 

 

SJH:   Thank you.  Anything arising or re-examinations, Mr Conway? 

 

<RE-EXAMINATION BY MR CONWAY [1.22 pm] 15 

 

MR CONWAY:   Thank you, sir. 

 

 Ms Rachlin, now there are a number of matters that raised some 

questions about clarity and drafting and rather than take you through 20 

those individually I wondered if you would confirm whether you have 

any view about whether further drafting could be done to assist in 

clarity of the provisions. 

 

MS RACHLIN:   Yes, I think further drafting could be undertaken. 25 

 

MR CONWAY:   Now, I also wanted to just check one thing in relation to 

rule P8 and rule (c)(iv), you were asked a number of questions about 

these rules and Mr Johnson asked you about P8 and the Section 38 

Notice process and he referred to the section 38 works as being 30 

particularly focused on removal of hazards, and I am just wondering if 

you could provide the Panel with any comments on the relationship 

between rule P8 and rule (c)(iv) in that context and just outline the 

reasons why you have included an additional rule there for the two 

cathedrals. 35 

 

MS RACHLIN:   Okay, yes, so the P8, it is focused around, has a different 

purpose around the how the demolition and deconstruction is framed 

and I believe that some buildings are focused on hazards that was 

inserted to manage dangerous or – I cannot remember the exact 40 

wording – but including dangerous buildings, the controlled activity 

status is in there to, was proposed in there to not disagree with the 

principle if it is through section 38 but to allow for managing how that 

work would be undertaken and allow for some conditions to be 

attached about how it is deconstructed, for instance, is there any 45 
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retention of any heritage records keeping, it is about the process and 

some mitigation aspects respectively.   

 

MR CONWAY:   Thank you, and looking at rule P8 and in particular the 

conditions there, can you clarify whether rule P8 has any current 5 

application to the two cathedrals? 

 

MS RACHLIN:   I understand they both have Section 38s, is that what you 

were meaning? 

 10 

MR CONWAY:   I just wanted to clarify whether you are saying rule (c)(iv) 

applies instead of P8 or whether it covers something in addition to P8. 

 

  [1.25 pm] 

 15 

MS RACHLIN:   No, (c)(iv), that is specifically for those – well, I have made a 

change in terms of whether there is a section 38, that is the rule that 

would apply so it is a site specific one. 

 

MR CONWAY:   In relation to rule P8 in particular focusing on the conditions 20 

there, have you got any comment on the way condition (a) would have 

helped manage that relationship? 

 

MS RACHLIN:   Yes, it might be useful to put some sort of a cross-reference 

to (c)(iv), to clarify that for those buildings as a (c)(iv) controlled 25 

activity where there is a section 38. 

 

MR CONWAY:   Thank you.  Now, moving onto some questions you were 

asked about the Catholic Cathedral and in particular information that 

had been provided to CERA which I understand is in the Council’s 30 

possession.  You were asked some questions about that in the context 

of this plan process.  Have you assessed that information provided by 

the Dioceses against the Section 104 tests in the Act? 

 

MS RACHLIN:   No, I have not against Section 104.  Sorry, I thought you said 35 

Section 124? 

 

MR CONWAY:   Section 104 in terms of the resource consent application 

process. 

 40 

MS RACHLIN:   No, that would be through a resource consent process that 

you would do that second.  If that is what I understand you mean. 

 

MR CONWAY:   And do you consider that such an assessment through a 

resource consent application would be appropriate? 45 
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MS RACHLIN:   Yes, yes, and I guess the thing there is that there is already a 

lot of information available to assist in that assessment process. 

 

MR CONWAY:   Thank you.  Now, turning quickly to the Public Trust 

building.  In the current situation, you asked some questions about what 5 

would happen if Tailorspace said it will not spend the money on façade 

retention.  Under the rule frame that you are putting forward, if 

Tailorspace made that decision that it did not want to do that, how 

would it go about achieving what it wanted to do on this site? 

 10 

MS RACHLIN:   So currently if it wanted to demolish the building in its 

entirety it would be through a – It is a group 1 building – It would be 

through a non-complying activity status.  If it wanted to retain the 

façade, well there has been the discussion in the evidence but there is - 

- - 15 

 

SJH:   Sorry, are you referring to the do-nothing option that was put in cross-

examination, Mr Conway? 

 

MR CONWAY:   Yes, sir. 20 

 

SJH:   Yes, well I do not think the witness is actually talking about that, she 

seems to be talking about something different, again. 

 

MR CONWAY:   Sir, I will move on from that point. 25 

 

 Actually, perhaps if I put it this way.  If the owner of the building for 

example wanted to demolish the building, is there a pathway for it do to 

that? 

 30 

MS RACHLIN:   Yes, there is a pathway to demolish it under the activity 

status for demolition for the whole building.  There is a pathway to get 

the ability to assess whether that would be appropriate to do it, yes, but 

not as a right. 

 35 

MR CONWAY:   Thank you.  That is all I have, sir. 

 

SJH:   Thank you.  Have counsel had the opportunity to consider the joint 

Mr Matheson and Ms Beaumont, and is there any questioning arising 

from that or do you want to reserve your position in relation to it? 40 

 

MS APPLEYARD:   I have not had a chance - - - 

 

SJH:   All right, well I will generally reserve to council that, if there are 

questions that need to be specifically put to Ms Rachlin then she can be 45 

recalled but in the meantime you may stand down and may be released.  



 Page 1024 

  

Ch9: Natural and Cultural Heritage Commenced 18.01.16 

 

<THE WITNESS WITHDREW [1.29 pm] 

 

SJH:   Thank you.  We will take a luncheon adjournment.  

 5 

ADJOURNED  [1.30 pm] 

 

RESUMED [2.20 pm] 

 

SJH:   Yes, thank you. 10 

 

MR CONWAY:   Thank you, sir, I call Ms Gillies. 
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<JACQUELINE SARAH HILDA GILLIES, affirmed [2.20 pm] 
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<EXAMINATION BY MR CONWAY ]2.21 pm] 

 

MR CONWAY:  Good afternoon, Mr Gillies.  Would you please confirm your 

full name is Jacqueline Sarah Hilda Gillies? 

 5 

MS GILLIES:   Yes, I do. 

 

MR CONWAY:   And you prepared a statement of evidence dated 3 December 

2015 and one in rebuttal dated 18 December 2015? 

 10 

MS GILLIES:   Yes, that is correct. 

 

MR CONWAY: And the first of those sets out your qualifications and 

experience? 

 15 

MS GILLIES:   Yes, it does. 

 

MR CONWAY:   Do you have any corrections to make to that evidence? 

 

MS GILLIES:   No. 20 

 

MR CONWAY:   And do you therefore confirm it is true and correct? 

 

MS GILLIES:   I do. 

 25 

MR CONWAY:   And could you please now read out your highlights package 

and then remain to answer any questions? 

 

MS GILLIES:   The three main issues addressed in my evidence are whether 

the Plan adequately incorporates the principles of the ICOMOS New 30 

Zealand Charter and the Guidance Notes published by Heritage New 

Zealand, whether a conservation plan should be submitted as part of an 

application for consent affecting a listed heritage item, and whether 

certification of heritage professionals could simplify the processing of 

applications affecting heritage items. 35 

 

 I have also considered nine submissions from owners of specified sites 

seeking to have their property removed from the schedule. 

 

 With respect to the first of these, the ICOMOS New Zealand Charter 40 

and HNZ Guidance Notes, together they provide background to 

heritage best practice in New Zealand. The Charter describes 

appropriate and suitable approaches to heritage conservation and its 

definitions have become the industry standard. 

 45 
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 The HNZ guidance notes are similar and are themselves based on the 

ICOMOS principles. 

 

 After careful analysis of the Proposal, it is clear in my view that the 

intentions and meaning of the Charter and Guidance Notes have been 5 

appropriately incorporated. 

 

 The only are of disparity was in the definitions. To address this I 

proposed a number of amendments to the definitions in my evidence so 

that they would align more closely with the meaning of the Charter. 10 

 

 I have reviewed the latest version of the Proposal dated 17 January, and 

I agree with the amendments made to the definition section. 

 

 You will have heard Ms Rachlin this morning explain that she has 15 

revised the definition of demolition and that it now excludes the words 

“for deconstruction”.  A definition for deconstruction has been added 

as per my rebuttal evidence and just reads, “Deconstruction means to 

carefully dismantle a building or feature in such a way that it maybe 

later reconstructed if desired” and I agree with these changes. 20 

 

 The Crown’s submission also proposed that conservation plans should 

be required as part of an application for consent affecting a heritage 

item on the Council’s list.  I support this proposal.  However, I note 

that this part of the Crown’s submission has been omitted in 25 

Ms McIntyre’s most recent evidence. 

 

 If it is to be implemented, there are some aspects of the Proposal that 

would need to be considered and addressed.  These include time and 

cost of the preparation of the Plan and its general rather than its specific 30 

policy statements. 

 

 I believe that these concerns can be addressed in practice.  In particular, 

the scale of the Plan can be tailored to suit the scale of the project and it 

can include a section describing the intended works. 35 

 

 A consistent template would be essential and the current Council’s 

template for the preparation of conservation plans would in my view be 

suitable. 

 40 

 My reason for supporting the Crown’s submission on this point, is that 

the matters for control and discretion in the Proposed Plan make 

reference to minimising or avoiding adverse effects on the heritage 

values of a place, but there is no mechanism for the Council staff to 

assess this against, other than the Statements of Significance for the 45 

item. 
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 While these statements are more than useful in identifying the overall 

heritage significance of a place, a conservation plan usually includes 

more detail, particularly identification of specific heritage fabric which 

would allow the Council to clearly assess the impact of the application 5 

against the identified heritage values of the site. 

 

  [2.25 pm] 

 

 However, as I am not a planner, I have not addressed how this might or 10 

might not reduce Council regulations of applications.   

 

 In relation to certification, the Crown’s submission suggests that 

processing resource consent applications involving heritage items, 

might be simplified by the use of certified consultants. Further 15 

evidence from the relevant submitters, have resolved a number of the 

concerns that I had voiced in my evidence-in-chief and in my rebuttal. 

 

 Among these were how the consultants would be selected.  Attachment 

SJM 3A of Ms McIntyre’s evidence dated 13 January included a 20 

proposal that I believe would be fair and would capture most of the 

relevant New Zealand practitioners. 

 

 Apart from that, the actual scope of the Crown’s proposal and how it 

would work in practice was not clear.  Evidence from Ms McIntyre, 25 

Mr Phillips and Mr Nixon received on 12 and 13 January has helped 

considerably.  In particular, I note that the evidence of Mr Nixon for 

CPT and others set out a possible process which I believe would be 

helpful to most building owners without compromising the protection 

of the valuable heritage resource. 30 

 

 Importantly, the measures proposed by Mr Nixon are targeted only at 

earthquake damaged buildings and do not apply to the district wide 

heritage resource identified in the Council’s list. 

 35 

 An earthquake reconstruction and repair plan would be prepared by a 

certified consultant and this would include all the details of the 

proposed works. I agree with the scope of the Plan described by 

Mr Nixon, but in my opinion it should also include reference to the 

Statement of Significance and highlight important heritage fabric that is 40 

to be protected.  A heritage impact assessment should also be included.   

 

 In particular where the proposals are for heritage upgrade works, it is 

important to understand the likely impact of upgrade for fire.  This 

work can frequently have a considerable effect on internal finishes such 45 

as plaster and timber panelling and features such as panel timber door. 
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 There are still matters to be resolved regarding the detail of this 

Proposal, but I believe that it could result in a process which is both fair 

to building owners and protects identified heritage values. 

 5 

 But in general, I support the Proposal tabled by Ms Rachlin this 

morning. 

 

 The Crown’s submission also suggested that instead of a certified 

consultant being employed the use of a certified conservation plan 10 

might achieve the same goal.  The earthquake reconstruction and repair 

plan proposed by Mr Nixon, would appear to have a similar function to 

the expanded conservation plan I described in my evidence-in-chief, 

provided the heritage significance and heritage assessment was also 

included as I have just noted.  I would therefore support the Proposal. 15 

 

 In relation to the nine site specific requests, in all but one case, the dry 

dock in Lyttelton, there was clear evidence of earthquake damage.  In 

most cases the submission stated that the necessary repair work would 

result in too great a loss of heritage fabric to allow the building to still 20 

pass the threshold and be included in the schedule. 

 

 I visited each of these sites except where stated in my evidence, 

generally alongside a heritage engineer and a quantity surveyor.  

Discussions within the group determined that in some cases a more 25 

sensitive repair and strengthening methodology could be applied which 

would result in less loss of historic fabric and potentially with less cost 

implications for the owner. 

 

 Of the nine sites it was agreed that three were so severely damaged, 30 

that repair would involve a near complete replacement of historic fabric 

and consequential loss of a major proportion of its heritage values. 

 

 In consultation with Ms May and Ms Wykes, it was agreed that these 

should be removed from the list.  These sites are 217 Armagh Street, 35 

48A Fendalton Road and the Goodwins Seed Store. 

 

 Of the remaining sites, 35 Knowles Street did not supply sufficient 

information to allow an assessment of the submission to be made. 

 40 

 41 Ranfurly Street has concentrated on changes to the rules affecting 

demolition and alteration in lieu of removal from the schedule. 

 

 325 Montreal Street was assessed as having virtually no earthquake 

damage and only minimal repair work and there was therefore no 45 

justification for removal from the schedule. 



 Page 1030 

  

Ch9: Natural and Cultural Heritage Commenced 18.01.16 

 

 And the submission to include a special definition of repair that applied 

only to the dry dock in Lyttelton Port was not accepted. 

 

  [2.30 pm] 5 

 

 There have been considerable additional discussions since lodging my 

evidence and my rebuttal with respect to 25 Helmores Lane.  I have 

only addressed the heritage values of the original eastern part of the 

house and I believe that it should remain on the Council’s schedule. 10 

 

 With respect to the Public Trust Office in Oxford Terrace I have stated 

in my evidence-in-chief that I have focused on the option of only 

retaining the façade.  The concrete framed building behind the frontage 

is severely damaged and in my opinion it is the façade that expresses 15 

most of the building’s heritage values.  This option would also 

contribute to the Canterbury Recovery Plan in the retention of a well-

known feature of pre-earthquake Christchurch. 

 

 Façade retention has been explored by the owners since I filed my 20 

rebuttal evidence in December but they have stated that it is still not an 

economically viable proposal costing an additional $2.35 million.  I 

have read Mr Stanley’s evidence and his transcript with respect to the 

cost of the façade retention option and when the probable cost of the 

new façade is removed from the total cost of a new building the extra 25 

over for retention of the façade is reduced to between $1.6 and $1.9 

million.  This considerably narrows the gap which the owners must 

close to accept this option and if heritage grants are factored in then 

this may further support façade retention as a possibility. 

 30 

 For these reasons and those in my previous evidence I do not accept 

that the building should be removed from the schedule in its entirety, 

rather that the façade should be protected. 

 

SJH:   Thank you.  Mr Radich? 35 

 

<CROSS-EXAMINATION BY MR RADICH [2.31 pm] 

 

MR RADICH:   Thank you, sir.  Ms Gillies, in your evidence, your rebuttal 

evidence at 7.4 to 7.9 you talk, as you have in your summary, about the 40 

use of conservation plans.  

 

MS GILLIES:   Yes. 
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MR RADICH:  I just want to deal with that for a moment.  Now, the 

17 January version of proposal 9.3 didn’t include provision for 

conservation plans, did it, in its provisions? 

 

MS GILLIES:   Sorry, can you repeat the question? 5 

 

MR RADICH:   The 17 January version of 9.3 didn’t have a conservation plan 

mechanism in it? 

 

MS GILLIES:   No. 10 

 

MR RADICH:   No, and the latest version, which has been tabled today as 

exhibit 11, now introduces and you have mentioned the reconstruction 

and repair plans at P10 and P11, doesn’t it? 

 15 

MS GILLIES:   Yes. 

 

MR RADICH:   You have seen those.  The ambit of those provisions could, do 

you agree, be extended to activities on heritage items that are outside of 

earthquake recovery? 20 

 

MS GILLIES:   No, I don’t agree with that. 

 

MR RADICH:   Why not? 

 25 

MS GILLIES:   In reference to my earlier evidence, where I was uncomfortable 

with the idea of certification over all items, I felt that it would 

undermine the important role of Council as Council processing of 

applications in balancing the private needs of private owners and the 

public good to allow the buildings to be enjoyed by the community.  I 30 

think that is a very important role and I felt that Mr Nixon’s proposal, 

which focused only on earthquake damaged buildings, would be 

acceptable because it specifically related to the recovery plan and to the 

extraordinary events that Christchurch has suffered. 

 35 

MR RADICH:   Your concerns would be alleviated, wouldn’t they, at least to 

some extent in the event that there was careful selection of people on a 

certification panel and in the event that the plans themselves were 

required to be quite specific about the information they contained? 

 40 

MS GILLIES:   I am still not comfortable with extending it further. 

 

MR RADICH:   I want to just raise with you and you have mentioned it, thank 

you, Ms McIntyre’s proposals in her evidence where she had, and you 

have mentioned attachment SJM3 to her evidence in the context of 45 

certification itself, haven’t you, and do you remember that within that 
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proposal or within that attachment there are two proposals, the first of 

them being a certification process for works to confirm that they don’t 

affect the heritage fabric of a building, do you remember that? 

 

MS GILLIES:   Yes, I do. 5 

 

MR RADICH: And do you see some merit in that to avoid any other 

uncertainty on the part of possible applicants? 

 

  [2.35 pm] 10 

 

MS GILLIES:   To be honest I find that provision puzzling. 

 

MR RADICH:   One of the things we have to do, don’t we, in this process is to 

try and make it as easy as possible on people in terms of the usability of 15 

the plan? 

 

MS GILLIES:   Mm’hm. 

 

MR RADICH:   And don’t you agree that making having a pathway to ensure 20 

that someone knows that they do not have to apply for resource 

consents would be useful? 

 

MS GILLIES:   Yes, I agree that having a pathway is useful but to answer that 

question if something is heritage fabric or not, from what I understand, 25 

part of the role of the heritage team is to available at the end of the 

phone to provide that kind of advice. 

 

MR RADICH:   Yes.  Greater certainty, isn’t there, if there was a pathway than 

a voice on the end of the phone? 30 

 

MS GILLIES:   I thought that was a pathway. 

 

MR RADICH: And looking at the second aspect of Ms McIntyre’s 

recommendation which was a certification process, that would provide 35 

a comprehensive package for related activities to avoid the need for 

more than one consent, there is merit in that, would you agree? 

 

MS GILLIES:   Yes, I agree. 

 40 

MR RADICH:   Okay, thank you.  Now, your reference, just if I can ask for 

clarification in your evidence at 7.9, you refer there to a Council model.  

Can you just help me with what that model is please? 

 

MS GILLIES:   In the past when the Council have commissioned conservation 45 

plans from private consultants in order to ensure consistency across 
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those consultants and across those plans they have a pre-prepared 

template, which has been described to me and I have seen, and it would 

seem to me be a very useful template. 

 

MR RADICH:   I see, and that is in use at the moment, is it, or it is - - - 5 

 

MS GILLIES:   I believe so, yes. 

 

MR RADICH:   I wonder if we could just please put up the table attached to 

the Crown’s opening submissions of differences between the Council 10 

and the Crown and there was just one aspect I would like to raise with 

you please, Ms Gillies, and this is page 40 of that attachment and I am 

going to be talking about policy 9.3.2.5, page 40. 

 

MS GILLIES:   Is that the same numbering as the one we had this morning? 15 

 

MR RADICH:   This is the table, you may not have it which is why we will put 

it up, attached to the Crown’s opening submissions and looking at 

9.3.2.5.  Now, two of the suggestions to improve this provision that has 

been made, based on evidence from Mr Bowman, is the addition of (v) 20 

and (vi) there, do you see that on the screen in front of you? 

 

MS GILLIES:   Yes, I do. 

 

MR RADICH:   You see (v) and (vi) and they are taken directly from the 25 

ICOMOS charter.  Do you agree that referring to renewal of a 

significant use or a compatible new use in helping to manage identified 

risks or threats to place are you useful additions? 

 

MS GILLIES:   Yes, they could be. 30 

 

MR RADICH:  Thank you.  Now, in 7.19 of your evidence you refer helpfully, 

thank you, to your view that Church fonts and pews and lecterns should 

be deleted from the definition of heritage fabric, that is right, isn’t it? 

 35 

MS GILLIES:   Yes. 

 

MR RADICH:   Well, they are not fixed and that is why they are being moved, 

aren’t they, or taken out, they are not fixed? 

 40 

MS GILLIES:   That is my reasoning, yes. 

 

MR RADICH:   Do you see that as emphasising a lack of certainty in that 

definition as it stands which still relates to the words “fittings and 

fixtures” and still talks about things that are attached to the interiors or 45 

exteriors, there is still difficulty with those words, isn’t there? 
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MS GILLIES:   I don’t find it so, in fact I suggested that change.  I thought 

fixtures and fittings implied that they were fixed. 

 

MR RADICH:   You don’t agree that the word “fitting” is something that we 5 

all might have quite different views on? 

 

MS GILLIES:   Perhaps but as an architect a fitting is something that is fixed to 

a building, whether it is kitchen fittings or a light fitting it is fixed to 

the building. 10 

 

MR RADICH:   You would agree if we - - - 

 

MS GILLIES:   It is not a painting. 

 15 

  [2.40 pm] 

 

MR RADICH:   All right, would you agree if we had the opportunity to 

improve the wording of that provision so as to avoid any uncertainty, 

that would be a good thing? 20 

 

MS GILLIES:   If you believe it is still uncertain, yes.   

 

MR RADICH:   All right.  Now, just one other point, 7.3.4 of your rebuttal 

evidence, you have agreed there with Mr Bowman that 25 

“reconstruction” should be included in the definition of alterations, is 

that right? 

 

MS GILLIES:   Yes. 

 30 

MR RADICH:   And thank you for that.  I just wondered latterly having seen 

that whether or not that might in its own right be an issue because do 

you see that reconstruction is a controlled activity under (c)(ii) whereas 

alteration is a restricted discretionary activity under RD1? 

 35 

MS GILLIES:   I have not considered the activities.  I was merely looking at 

the definitions, aligning them with ICOMOS. 

 

MR RADICH:   All right, just something that occurred to me just recently.  It 

might be that there needs to be a bit more realignment, do you think, if 40 

we look at the activity statuses that have been assigned? 

 

MS GILLIES:   I am not qualified to answer that question. 

 

MR RADICH:   No, that is fine.  Thank you very much, no further questions.  45 

Thank you, sir. 
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SJH:   Ms Appleyard? 

 

<CROSS-EXAMINATION BY MS APPLEYARD [2.41 pm] 

 5 

MS APPLEYARD:   Now, I just want to ask you a question first to get clear 

what I think is the position because I was not able to get clear the 

answer from Ms Rachlin.   

 

 I understand from what you say in 7.4.2 of your evidence-in-chief and 10 

the highlights package that you have just given that your professional 

opinion is that if there is to be any listing it is limited to, sorry, I am 

talking about the Public Trust building here, limited to the façade and 

not the remainder of the building.  Is that what you just told the Panel? 

 15 

MS GILLIES:   That is my personal view. 

 

MS APPLEYARD:   Well, I want to ask you about façade retention then and at 

paragraph 7.4.4 and 7.4.5 of your evidence-in-chief you talk about the 

retention of façade not being usually a preferred approach with respect 20 

to heritage conservation and you give reasons why that is and then you 

say: “Since the loss of so much heritage in Christchurch following the 

earthquake this approach has sometimes been the only way that 

heritage can be retained.” 

 25 

 Can you expand on what you mean there when you say that pre-

earthquake façade retention was not a preferred approach? 

 

MS GILLIES:   Before earthquakes, the preferred approach would be to retain 

the building as a three dimensional object; not simply a two 30 

dimensional object.  There have been some quite unfortunate examples 

of what is known sometimes as “façade-ism”, where in order to 

preserve heritage values, and I put preserved in inverted commas, only 

the front façade of something is “preserved” and a potentially 

inappropriate building is constructed behind it. 35 

 

 Buildings are three dimensional and they have insides.  I will not use 

the tricky term “interior”.  They have insides and outsides and the 

preferred option is to retain all of it.  However, since Christchurch 

earthquake retaining a façade is a win that you might not otherwise 40 

have. 

 

MS APPLEYARD:   Okay, well, I am trying to get a grapple with 

pre-earthquake it was not favoured.  Post-earthquake you are saying, 

well, it might be all we can get.  How far down the line are we when 45 

we talking about this preferred option in terms of suboptimal outcome? 
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MS GILLIES:   I am not sure I understand your question. 

 

MS APPLEYARD:   Well, and I am probably not putting it very well.  My 

understanding is that pre-earthquake experts such as yourself would not 5 

have been favouring such an option.  Now, in the environment we are 

now, you are saying this might be all we can get.  How much of a 

positive heritage outcome is façade retention in the environment that 

we are in today?  I am sorry it is a general question but when coming 

from a position of not being favoured to suddenly it is favoured and I 10 

want to understand why. 

 

MS GILLIES:   In the Christchurch context the experience of being in the city, 

for instance, prior to the earthquakes would have been an experience of 

enjoying a large number of heritage buildings from the street, 15 

admittedly only their facades from the public’s point of view. 

 

 Because so much has been lost a small reminder is still a positive 

outcome. 

 20 

MS APPLEYARD:   How much of a positive outcome?  Is it a big one or is it 

marginal? 

 

MS GILLIES:   I do not think it is marginal, but I suspect it is subjective. 

 25 

  [14.45 pm] 

 

MS APPLEYARD:   Now, I want to ask you some questions about your 

rebuttal evidence and, in particular, section 6 of your rebuttal which 

refers to your rebuttal of Mr Glen Taylor’s evidence for Tailorspace. 30 

 

 Just a general question first, why did you not comment on the evidence 

of Mr Stanley? 

 

MS GILLIES:   Because structural aspects were being covered by Mr Marriott 35 

and QS issues were being dealt with by Mr Stanley. 

 

MS APPLEYARD:   Okay, so your evidence is limited to comment on what 

Mr Taylor says yet most of your evidence, as I understand it, suggests 

physical changes to the façade retention option put forward by 40 

Mr Oldfield that would retain heritage.  Do you consider you have the 

expertise to comment on those matters? 

 

MS GILLIES:   To a certain degree, yes, as an architect I have to be able to 

understand engineering proposals.  I obviously cannot prepare them or 45 
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calculate them but I have to be able to understand the principles and the 

implications on the physical fabric of an engineer’s report. 

 

MS APPLEYARD:   Okay, well, effectively in this section of your evidence 

you are disagreeing with Mr Oldfield.  Can you explain to me why 5 

Mr Marriott did not deal with that? 

 

MS GILLIES:   No, I cannot. 

 

MS APPLEYARD:   Were the suggestions you have made here for façade 10 

retention referred to Mr Marriott for comment? 

 

MS GILLIES:   I believe so but I cannot remember.  I am sorry. 

 

MS APPLEYARD:   Well, you have made some suggestions here about floor 15 

levels and heights and other matters that, as I read, impact on 

engineering matters.  Can you explain to me why Mr Marriott has not 

said, “I read Ms Gillies’ suggestions and I think they’re a great idea,” 

why he has not commented at all? 

 20 

MS GILLIES:   Because I think those are architectural comments about floor 

levels and modules.  I would not have thought of discussing that with 

Mr Marriott; that is design. 

 

MS APPLEYARD:   So, we do not know what Mr Marriott thinks of your 25 

suggestions? 

 

MS GILLIES:   No. 

 

MS APPLEYARD:   We do not know either what Ms Jenny May thinks of 30 

your suggestions, do we? 

 

MS GILLIES:   She has stated that, from her evidence, she believes that the 

entire building should remain - - - 

 35 

MS APPLEYARD:   No, your suggestions here for dealing with floor levels 

and heights etcetera, and your illustration of what a façade retention 

option could look like, were your suggestions referred to Ms May as 

the heritage expert in respect of this building? 

 40 

MS GILLIES:   Yes, they were and Ms May’s role was to assess heritage 

values. 

 

MS APPLEYARD:   Yes, so - - - 

 45 

MS GILLIES:   For the listing. 
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MS APPLEYARD:   Yes, so the suggestions that you have made here, can you 

explain why she has not discussed these in her evidence? 

 

MS GILLIES:  I am only surmising but, if I am allowed to do that, I think her 5 

position is that she prefers to see the proposal go through the resource 

consent process rather than removal of listing. 

 

MS APPLEYARD:   And your illustration at your paragraph 6.6 which shows 

a graphic of what your façade retention option would look like, has that 10 

been run past Ms May for a heritage assessment? 

 

MS GILLIES:   Not for a heritage assessment but she has seen it.  She has seen 

my evidence. 

 15 

MS APPLEYARD:   Well, why did she not comment on your evidence? 

 

MS GILLIES:   I cannot comment on that. 

 

MS APPLEYARD:   Well, let us look at the suggestions that you have made 20 

and, in particular, I want to start at paragraph 6.3 of your rebuttal.   

 

 Sorry, starting at 6.2, this is in response to Mr Taylor saying, “We need 

to lower the ground floor because hospitality tenants are not going to be 

willing to lease a space where they have got to go up steps to get into a 25 

building and we weren’t able to release the ground floor prior to the 

earthquakes,” and your response was that you consider the issue could 

be solved by means other than lowering the ground floor. 

 

MS GILLIES:   Yes. 30 

 

MS APPLEYARD:   So, did you get any input from anyone else before you 

made the suggestion you have made at paragraph 6.3? 

 

MS GILLIES:   No. 35 

 

MS APPLEYARD:   So, you say the existing ground floor could be extended 

out from the building to the back of the pavement by extending the 

solid ashlar base to create an outside terrace.  Can you explain to me 

what it actually is that you are suggesting.  Are you suggesting that the 40 

ground floor is extended into the pavement area, what are you actually 

suggesting there? 

 

  [2.50 pm] 

 45 
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MS GILLIES:   I am suggesting that the stone podium which at the moment is 

flush with the front of the building, could potentially – and it is just a 

suggestion – be brought forward to the back of the pavement or to 

where the property line is. 

 5 

MS APPLEYARD:   So there would be some sort of raise terrace? 

 

MS GILLIES:   Yes, which would allow the interaction of hospitality 

customers with the street which is what I understood Mr Taylor was 

trying to achieve by dropping the entire floor levels. 10 

 

MS APPLEYARD:   So we are going to have a raised terrace within a Council 

footpath are we? 

 

MS GILLIES:   No, I said to the back of the property line. 15 

 

MS APPLEYARD:   Okay, and then what happens at the interface between the 

property and the footpath? 

 

MS GILLIES:   That is where the terrace is. 20 

 

MS APPLEYARD:   Right, okay.  And what expertise have you got to provide 

the Panel with how attractive that would be to a potential tenant, given 

Mr Taylor’s evidence of the difficulties with the ground floor of this 

building pre-earthquake? 25 

 

MS GILLIES:   I read what his difficulties were and as part of my job I try to 

take what appear to be conflicting requirements in finding another 

solution that satisfies each party.  Now if in the absence of a brief from 

Mr Taylor obviously, because I am not commissioned by him as the 30 

architect, I took from his evidence that a close connection, visual and 

physical was required to make hospitality work at ground floor.  And I 

proposed the alternative as a means of achieving the same thing in a 

different way. 

 35 

MS APPLEYARD:   Your paragraph 64, you do not agree with him either that 

a new floor system presumably with new floor to floor heights would 

impact on the placing of the windows, have you looked at the 

provisions in the commercial chapter of the plan about minimum floor 

to floor heights and what is required? 40 

 

MS GILLIES:   No, I have not. 

 

MS APPLEYARD:   I am going to ask you some questions now about the 

Gaba property at 25 Helmores Lane, and again I just want to get an 45 

understanding of what is agreed and not agreed, and I am going to refer 
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to your rebuttal evidence – I am sorry I just got to find the section that 

deals with Mr and Mrs Gaba – section 5 of your rebuttal evidence. 

 

 You state in paragraph 552, “I understand that the submitter will be 

proceeding with the works recommended in the Structex report rather 5 

than those in the Oracon report”, you understand the Stuctex report 

what was provided to Mr and Mrs Gaba’s insurer? 

 

MS GILLIES:   I was not aware what the purpose of it was, but that is what 

was provided to us. 10 

 

MS APPLEYARD:   You say, “If the Structex report recommendations were to 

be carried out then I would not expect the building to continue to meet 

the threshold for listing in the plan”; I take it if Mr and Mrs Gaba ask 

this Panel whether they can proceed with the repair work set out in that 15 

engineers report and this Panel finds it acceptable, there are no – from 

your perspective – no basis for continued listing of this property? 

 

MS GILLIES:   I am confused by that statement because since the rebuttal 

evidence there has been further discussions and meetings onsite - - -  20 

 

MS APPLEYARD:   Yes, can I be very clear, I said - - -  

 

MS GILLIES:   - - - which I was not part - - -  

 25 

MS APPLEYARD:   - - - Mr and Mrs Gaba, I did not say “other people”.  If 

Mr and Mrs Gaba tell this Panel that they wish to proceed with the 

engineering work which was outlined in the engineers report and 

provided to their insurer, I take it that you would continue with your 

view in 5.3 that the listing could not be maintain. 30 

 

MS GILLIES:   No, I would not be able to say that anymore because I 

understand that the discussions onsite with the Gaba’s- - -  

 

MS APPLEYARD:   They did not include Mr and Mrs Gaba, did they? 35 

 

MS GILLIES:   If I could finish, the discussions with the Structex engineer and 

Council engineer, proposed much less intrusive methods for achieving 

the same result that he proposed in the original report, and if that was 

the case then the heritage values could be retained. 40 

 

  [2.55 pm] 

 

MS APPLEYARD:   Can I ask you to answer the question, if Mr and Mrs Gaba 

tell this Panel that they wish to proceed with the work outlined in the 45 

Structex report which was the basis of their insurance settlement, your 
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position has not changed that the building would not continue – will not 

meet the threshold for listing? 

 

MS GILLIES:   I cannot say that anymore. 

 5 

MS APPLEYARD:   Why not? Your view changed on the - - -  

 

MS GILLIES:   (INDISTINCT 0.26). 

 

MS APPLEYARD:   If Mr and Mrs Gaba tell you that they wish to proceed 10 

with the work set out in the original Structex report and the Panel finds 

that acceptable, is your opinion still that the building would not 

continue – will not meet the threshold for listing? 

 

MS GILLIES:   From what I understand – no, sorry, I retract that.  If it was 15 

carried out in the way that the original Structex report was written - - -  

 

MS APPLEYARD:   There is only one Structex report. 

 

MS GILLIES:   If it was carried out under the original Structex report 20 

methodology, then yes there would be loss of heritage fabric. 

 

MS APPLEYARD:   Yes, and it would not meet the threshold for listing? 

 

MS GILLIES:   Correct. 25 

 

MS APPLEYARD:   Thank you, I have no further questions. 

 

SJH:   Thank you.  Dr Mitchell? 

 30 

DR MITCHELL:   Just two questions, I am not familiar with the ICOMOS 

charter other than at a very, very general level, and am I right in 

thinking that it takes a fairly high level “one size fits all” approach to 

the protection of heritage throughout New Zealand? 

 35 

MS GILLIES:   It attempts to cover all aspects of heritage conservation, yes. 

 

DR MITCHELL:   Does it make any allowance or recognition of the fact of the 

site specific or district specific circumstances that have happened in 

Christchurch? 40 

 

MS GILLIES:   No, not at all. 

 

DR MITCHELL:   So it does not take account of things like building code 

standards, the possible difficulties in complying with modern standards, 45 
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risk to the public of being less then code compliant and those sorts of 

things? 

 

MS GILLIES:   I pick up two different questions in that.  It provides for 

guidance for how to comply with the building code requirements in a 5 

general way, but it does not go into anywhere near like the detail of 

what percentage of NBS that is not its area at all. 

 

DR MITCHELL:   All right, thank you, and finally, you made mention in your 

highlights package about how heritage grants might help facilitate the 10 

gap between affordability to an individual or versus the public good 

that might derive from the protection of the heritage fabric, which 

grants are you referring to when you say that? 

 

MS GILLIES:   Forgive me if I do not get the precise title right, but the 15 

Council – there is a grant available from Council that I have discussed 

informally with the Heritage team. 

 

DR MITCHELL:   Is that the same grant that we have been told about in 

evidence, it has a total of about $750,000? 20 

 

MS GILLIES:   I do not think so because the figure that was discussed with 

me, for that particular property, was over a million dollars of grant, 

potentially, for that one property. 

 25 

DR MITCHELL:   All right, thank you.  Thank you, sir. 

 

SJH:   Ms Dawson? 

 

MS DAWSON:   Thank you, Ms Gillies, again I am not familiar with the 30 

details of the ICOMOS charter at all, but is it correct that it has a 

different purpose than a district plan, in that it is - - -  

 

MS GILLIES:   Correct. 

 35 

MS DAWSON:   - - - about – and so the ICOMOS charter more about, how 

one would undertake conservation of heritage items and - - -  

 

MS GILLIES:   In a philosophical sense, yes. 

 40 

MS DAWSON:   Yes, principles for that? 

 

MS GILLIES:   Principles, yes. 

 

MS DAWSON:   Whereas the district plan has more of a regulatory purpose? 45 
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MS GILLIES:   Correct. 

 

MS DAWSON:   So when you transferring definitions for example, from one 

to the other, do you agree it will be really important to make sure that 

the different purpose is taken into account and in other words the 5 

regulatory requirements for certainty in a district plan are not forgotten 

about when transferring a definition from one to the other. 

 

MS GILLIES:   As much as possible, yes, but since, as I explained the 

ICOMOS definitions are the industry standard, wherever possible I 10 

think it makes sense to transfer them, basically for that sense of 

certainty that you’re talking about.  For instance there is one word 

which gets misused frequently and that is “restore”, people mean 

something different by it in whoever you talk to, and it can be quite 

important especially in the district plan sense. 15 

 

  [3.00 pm] 

 

 So the definition of restoration can be and was transferred almost word 

for word.  There are others that I agree are more problematic and where 20 

my expertise is in the ICOMOS Charter and practicality, I have made 

my best efforts to provide definitions for the district plan, but I am sure 

there will be instances where the regulatory side and the planners have 

to make amendments to what I have suggested. 

 25 

MS DAWSON:   All right, thank you.  And then my other question is about a 

house such as the Gabas house, for example, an old house that people 

need to keep living in and using.  I mean, just for my education, how 

would an old house with say lathe and plaster walls and old wiring and 

less than modern facilities, how is that to be retained as an ongoing 30 

viable use whilst retaining its heritage fabric.  I am talking about the 

inside of a house say, now, how does that work? 

 

MS GILLIES:   It is a matter of balancing needs and requirements.  If you have 

identified that there is particularly interesting or valuable feature you 35 

might decide you are not going to put the new kitchen cabinets against 

it.  You know you balance needs against the needs – you balance the 

needs of the people against the values of the building. 

 

 Buildings that stand still and are never changed will not survive, that is 40 

not the point of conservation.  Conservation as far as myself and others 

in my profession is concerned, is about management of change, 

sustainable management of change to heritage buildings.  None of us 

think that it should be wrapped up in cotton wool and preserved. 

 45 
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MS DAWSON:   So when someone wants to insulate a completely uninsulated 

house, for example, in the walks or rewire or upgrade the kitchen or the 

bathroom, in order for it to be an ongoing, useable and viable property; 

in a regulatory sense as opposed to a conservation sense, as I 

understand your evidence, you consider that should be done through a 5 

process that involves the Council and potentially the public rather than 

the owners and their heritage architect, say? 

 

MS GILLIES:   That is two different questions.  As I understood the first part 

of your question, how can that be done - - - 10 

 

MS DAWSON:   Yes. 

 

MS GILLIES:   - - - wiring et cetera, in my evidence – I think in my evidence-

in-chief or it might have been rebuttal, I think it was rebuttal – I talked 15 

about a definition of heritage fabric and the important phrase in that for 

me is.  So if you are looking at that and you do not damage it, then the 

insulation in the walls is not damaging the heritage fabric, go for it. 

 

MS DAWSON:   We have already had evidence, including from planners - or 20 

from, I cannot remember, Ms Ohs or Ms Wykes – but it requires a 

technical assessment to decide whether an individual is altering the 

heritage fabric in their house, so if you take it that that automatically 

puts it into a regulatory, judgement regime that the Council is involved 

with, so are you suggesting to us that the sorts of – on all the alterations 25 

that someone might need to make to their house that may involve 

alterations to the heritage fabric, need to be done through a Council 

oversight process as opposed them knowing that their house is a 

heritage house and getting appropriate advice themselves? 

 30 

  [3.05 pm] 

 

MS GILLIES:   If they do not get appropriate advice themselves my 

understanding is that the Council staff and the heritage team are willing 

to give that advice. 35 

 

MS DAWSON:   All right, thank you.  I do not think I can take that any 

further, thank you very much. 

 

SJH:   Ms Huria? 40 

 

MS HURIA:   Good afternoon, Ms Gillies.  I guess following on from 

Ms Dawson’s questions, there is opportunity here for people to be 

stranded in a heritage home if they cannot afford repairs, a home that is 

not really fit for living in, would you think that was right? 45 
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MS GILLIES:   I think that might be the case occasionally. 

 

MS HURIA:   My other question, thank you, is in relation to your role and 

evidence as conservation architect, what responsibility, if any, do you 

have to consider the aspects of practicality in repairs in terms of 5 

retaining or removing a building from the schedule or the list? 

 

MS GILLIES:   Well, that was pretty much the focus of our commission, as I 

understood it, myself, Andrew Marriott and Gavin Stanley.  That we 

were to provide the Council with practical possible alternative methods 10 

to present to the submitters which might mean that the listing did not 

have to be removed and would result in less loss of heritage fabric and 

sometimes less cost to the building owner.  So, yes, we were trying to 

be as practical as possible. 

 15 

MS HURIA:   So perhaps a specific example is 48A Fendalton Road, 

paragraph 7.97, the engineers referred to there indicated they have 

reservations as to the practicality and cost of these repairs but then you 

go on to state why the building should not be removed from the list? 

 20 

MS GILLIES:   I think in my rebuttal I have changed that recommendation. 

 

MS HURIA:   I beg your pardon? 

 

MS GILLIES:   On further thought and discussion I have changed my approach 25 

on 48A Fendalton Road. 

 

MS HURIA:   Thank you, my apologies.  Thank you, sir. 

 

SJH:   Judge? 30 

 

JUDGE HASSAN:   Thank you, sir, and good afternoon, Ms Gillies, just a few 

questions.  I think the first set of questions I had for you were actually 

about certification but I take from your summary before the position 

being that you are in principle supportive of that contrary to the theory 35 

of your evidence-in-chief and rebuttal? 

 

MS GILLIES:   Correct. 

 

JUDGE HASSAN:   So I do not need to ask any questions on that. 40 

 

 There is a couple of other matters though and it was helpful for me to 

hear something you said from Ms Dawson in regard to her questions 

around a house and interior fabric and the role of the Council.  And 

what you said, when she asked you about this topic of uncertainty from 45 

a landowner’s point of view what to do and so forth, and you said your 



 Page 1046 

  

Ch9: Natural and Cultural Heritage Commenced 18.01.16 

understanding was that the Council officers would provide a service to 

assist the owner? 

 

MS GILLIES:   Mm’hm. 

 5 

JUDGE HASSAN:   Now, it is not your role to give the evidence on the 

regulatory framework, you are here in your expert capacity and I am 

not seeking to depart from that, but just picking up on the theory of that 

I wonder, and I would like you to comment, whether it would be a 

constructive and helpful thing in heritage protection terms to provide 10 

by way of an opportunity, a service from the Council, a voluntary 

service that can be taken up by landowners to have their house 

inspected if you like, and for them to receive advice on how they may 

themselves manage that interior fabric.  Do you think that would be, 

just leaving aside the regulatory resource consent question, but do you 15 

think in principle - - - 

 

MS GILLIES:   I think that would be very helpful. 

 

JUDGE HASSAN:   - - - that would be a helpful method? 20 

 

MS GILLIES:   Yes, I do. 

 

JUDGE HASSAN:   And you mentioned before, I think you said the fine 

balance between protection and the interests of the landowner? 25 

 

MS GILLIES:   Mm’hm. 

 

JUDGE HASSAN:   So, from your professional experience, would part of the 

reason you would see that as being helpful is that it might position an 30 

owner who wants to, for instance, undertake renovations to their 

dwelling to be able to inform their architect of valuable information for 

how they approached renovation without the fear of a regulatory 

hammer hitting them on the head? 

 35 

MS GILLIES:   Yes, that could be helpful but one would hope they would pick 

an architect who understood that themselves. 

 

  [3.10 pm] 

 40 

JUDGE HASSAN:   And there is a balance to be struck, is there not, between 

how you protect and how much you protect and how much freedom 

you allow for the individual to make those choices. 

 

MS GILLIES:   Yes.  And I think that is why it is so difficult to put that into a 45 

regulatory framework, because - - -  
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JUDGE HASSAN:   Yes, that is why I was asking outside the regulatory 

framework. 

 

MS GILLIES:   - - - the advice is so helpful. 5 

 

JUDGE HASSAN:   Yes, but nevertheless it could be helpful in addition to the 

regulatory framework for instance? 

 

MS GILLIES:   Absolutely. 10 

 

JUDGE HASSAN:   So, the other thing that occurs to me, and I would like you 

to comment on this, I am new to Christchurch, I am more familiar with 

the heritage of Wellington, and we lived in a house that would be 

described as a heritage house in Wellington that had been significantly 15 

modified.  And that was the case for most of the houses in Kelburn that 

I remember, and Thorndon.   

 

 The other thing I remember about that was that almost all of our friends 

who had these houses would have brand new kitchens, brand new 20 

bathrooms, modern interior, modern insulation, all of the equipment of 

a new house, but in a heritage dwelling. 

 

MS GILLIES:   Mm’hm. 

 25 

JUDGE HASSAN:   Now, does that not tell us something about where the 

balance should be struck in regard to large numbers of dwellings with 

heritage fabric.  In other words interiors we should allow significant 

room for people to make them homes. Liveable homes to modern 

standards without the fear of having an enforcement order on their back 30 

when they decided to replace the wall paper or renew the kitchen? 

 

MS GILLIES:   I think perhaps that is the benefit of two tier listing system 

would come in. 

 35 

JUDGE HASSAN:   Yes. 

 

MS GILLIES:   And in other jurisdictions, I am familiar with Queenstown and 

Dunedin for instance, where there are higher, greater requirements of 

protection for the category 1, or the group 1, than there are for the 40 

group 2 or 3.  You can do more in a lower heritage category than in the 

higher levels.   

 

JUDGE HASSAN:   Yes. 

 45 
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MS GILLIES:   And that seemed to me to be logical and make sense.  And a 

lot of the houses that you are describing are unlikely to be the category 

1.  

 

JUDGE HASSAN:   Yes.  Might be significant, but not highly significant? 5 

 

MS GILLIES:   Correct.  They might have a few highly significant features, 

like a stunningly carved and designed staircase for instance, but the rest 

of it will have its modern glass-fronted kitchen and French doors onto 

the patio and so on.  So it is that balance between recognising what is 10 

important to keep, and what you can change. 

 

JUDGE HASSAN:   Yes, and in terms of this concept of best practice, or 

however we describing that in policy terms.  But it seems to me that 

that flexibility that we have been discussing, an acknowledgement of 15 

the practical needs of the landowner for those less significant buildings, 

say the dwellings, is reflected in the Heritage New Zealand approach, 

which is one of listing interior fabric if it is to be protected in the plan.  

Is that your understanding of that? 

 20 

MS GILLIES:   I think so.  But they list far fewer than all the buildings that are 

covered in district plans throughout the country, so there is a logistical 

problem with district plans doing a full inventory, much as that would 

be welcomed. 

 25 

JUDGE HASSAN:   Yes.  And if we look at category 1 or class 1, the crown 

jewels of heritage, let us put it that way, buildings like the Museum and 

others of that ilk, would you recommend for the Council to seek to 

engage with the landowners at this stage of our enquiry to achieve an 

inventory of heritage interior, heritage fabric, that is protected but the 30 

plan? 

 

MS GILLIES:   For buildings of that quality I expect it already exists in the 

form of a conservation plan. I know that there is one for the Canterbury 

Museum, for instance, and the Arts Centre, the Cathedral, a lot of this 35 

information does already exist.   

 

JUDGE HASSAN:   So where that information exists, or where it can be 

practically gathered, do you agree with me that it should be specified in 

the plan?  If it is intended to be protected in terms of the principles of 40 

certainty and clarity? 

 

MS GILLIES:   I cannot immediately visualise how that would be done 

practically, but if there was a reference perhaps to a completed 

conservation plan.  The inventory can be very long.  It can be huge. 45 
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JUDGE HASSAN:   Well let us just take this example, let us take a building 

that says items specified in conservation plan of such and such a date.  

Or the stairwell and the beams and the arches. 

 

  [3.15 pm] 5 

 

MS GILLIES:   That would be ideal. 

 

JUDGE HASSAN:   All right.  Now just one other matter, and I want to just 

come back quickly to the Public Trust building and the rebuttal 10 

evidence on that, and your description at 7.46.  I will come back to that 

description, but I just want to look at your artist impression a bit more 

in light of that description.  Now, if the artist impression could go up 

thanks Secretariat.  

 15 

 At 7.46 you describe the verticality and you say the columns achieve 

that verticality. 

 

MS GILLIES:   Yes. 

 20 

JUDGE HASSAN:   So I take it, if we look at that visual, is that from the 

perspective if somebody is standing on the other side of the Avon, 

perhaps sitting at a park seat enjoying their lunch looking across at that 

building – standing or sitting on the other side of the Avon, is that - - - 

 25 

MS GILLIES:   On the other side of the street, yes, not the other side of the 

Avon.  

 

JUDGE HASSAN:   Okay, I thought there was a band there. 

 30 

MS GILLIES:   Because there are trees, no.   

 

JUDGE HASSAN:   Okay, all right.  The other side of the street, but 

nevertheless, it’s the perspective of the person standing in the locality 

rather than a bird’s eye view, right 35 

 

MS GILLIES:   Yes. 

 

JUDGE HASSAN:   Now that verticality you refer to as a contribution to what 

you describe as “the strength” represented in that building.  My 40 

question is this, from my impression, and you did say something about 

subjectivity, but of course I am an untrained eye in terms of 

subjectivity, is it that strength significantly neutered by the fact that it 

then just is a verticality in a façade with horizontal features above it in 

your visual impression.  You have got another building above it, 45 
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verticality stops where it does now, does not that weaken significantly 

that strength perspective that you described? 

 

MS GILLIES:   Subjectively, no.   

 5 

JUDGE HASSAN:   But it would be valid for me to say subjectively yes? 

 

MS GILLIES:   Yes. 

 

JUDGE HASSAN:   And in terms of heritage itself, that is about identity, isn’t 10 

it, that is where it comes back to? 

 

MS GILLIES:   Mm. 

 

JUDGE HASSAN:   Subjectively do you not think it is possible that over time 15 

a quality building which paid respect to that identity in this area might 

be judged as more valuable to the community, than façade-ism of this 

kind? 

 

MS GILLIES:   It is possible.  I think it would take a long time.  I also fear that 20 

once - - - 

 

JUDGE HASSAN:   The perspective we have of course is present and future 

generations, and this goes back some time into history, does it not? 

 25 

MS GILLIES:   Yes. 

 

JUDGE HASSAN:   So we do have and should see things in heritage terms 

over quite a period of time, should we not? 

 30 

MS GILLIES:   Yes. 

 

JUDGE HASSAN:   All right, so do you want to complete your answer.  I 

suppose my subjective perspective is that a quality design in that area, 

perhaps paying respect to identity in some way in that area, might be a 35 

better outcome for the community than tokenism or façade-ism.  

 

MS GILLIES:   It might be.  However, I go back to my statement about the 

huge loss of heritage in Christchurch, and that while a new building 

may gain the same status of good design for its time, in fact a lot of 40 

good design will have some kind of heritage listing in 20, 25, 50 years 

too.  But this is slightly different in that it is not just identity it is 

memory, and I feel that there is potentially too much loss of those 

memories of what Christchurch used to be.   

 45 
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 And despite it being façade-ism, I think this provides a reference to that 

memory.   

 

JUDGE HASSAN:   Thank you.  

 5 

SJH:   Anything arising Mr Appleyard? 

 

<RE-EXAMINATION BY MS APPLEYARD [3.19 pm] 

 

MR APPLEYARD:   There is just one question.  You were asked some 10 

questions by Dr Mitchell about heritage grants.  Do you have any 

information on the amount of heritage grants that would be available to 

Tailorspace for the retention of the façade of this building?  And how 

much is the Council prepared to offer? 

 15 

  [3.20 pm] 

 

MS GILLIES:   I had informal conversations with the heritage team, I do not 

know if I am allowed to put on record. 

 20 

MS APPLEYARD:   Well specifically this building – I am not asking - - - 

 

MS GILLIES:   Yes, I know we are talking about this building. 

 

MS APPLEYARD:   Okay, I would like to hear the answer. 25 

 

MS GILLIES:   Am I allowed to? 

 

SJH:   Well, we are not here to stop you, whether the Council will be happy 

with the answer is another matter. 30 

 

MS APPLEYARD:   I am not aware of it, my client is not aware of it, so can 

you tell me what the Council is prepared to put up for your retention 

option? 

 35 

MS GILLIES:   More than a million I am told. 

 

MS APPLEYARD:   More than a million? 

 

MS GILLIES:   Yes. 40 

 

MS APPLEYARD:   Is that able to be formalised in some way? 

 

MS GILLIES:   I cannot answer that. 

 45 

MS APPLEYARD:   Thank you, I have no further questions. 
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SJH:   Well no doubt Mr Conway will be able to confirm it to us tomorrow, if 

indeed it is binding it is a serious offer. 

 

SJH:   Mr Radich, anything arising. 5 

 

MR RADICH:   No thank you, sir. 

 

SJH:   Mr Conway, anything arising or re-examination. 

 10 

MR CONWAY:   No thank you, sir. 

 

SJH:   Thank you, you may stand down. 

 

<THE WITNESS WITHDREW [3.20 pm] 15 

 

SJH:   Yes, Mr Radich? 

 

MR RADICH:   Thank you, sir, I call Ian Bowman. 

 20 
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<IAN ALEXANDER BOWMAN, affirmed [3.21 pm] 
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<EXAMINATION BY MR RADICH [3.21 pm] 

 

MR RADICH:   Your full name is Ian Alexander Bowman? 

 

MR BOWMAN:   That is correct. 5 

 

MR RADICH:   You are an historian, a registered architect and a built heritage 

conservator? 

 

MR BOWMAN:   I am. 10 

 

MR RADICH:   And you have given a statement of evidence, Mr Bowman, 

dated 10 December 2015? 

 

MR BOWMAN:   I have. 15 

 

MR RADICH:   And a statement of rebuttal evidence dated 18 December 

2015?  

 

MR BOWMAN:   Yes, I have. 20 

 

MR RADICH:   Do you confirm them to be true and correct? 

 

MR BOWMAN:   I do. 

 25 

MR RADICH:   Thank you, please now provide a summary of your evidence 

for the Panel. 

 

MR BOWMAN:   Thank you.  In the summary of my evidence, I address the 

provisions in topic 9.3, historic heritage.  I will also discuss the 30 

possibility of independent certification and bundling work covered by a 

conservation plan to make resource consent applications easier and 

more certain. 

 

 Objectives and Policies: In my opinion, consistency of the objectives 35 

and policies for the ICOMOS Charter, Heritage New Zealand Guidance 

documents and related international publications and provide clarity 

and allow for alignment with National best practice as seen in a number 

of recent Council plan changes with which I have been involved. 

 40 

 Given the lack of real differences between the two different heritage 

categories in the assessment criteria and rules, in my view, a single 

heritage category would be more appropriate. 
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 The policy on assessment and identification of heritage has pairs of 

heritage values.  I understand this is because the paired values are so 

interrelated they cannot be separated when writing assessments. 

 

 I have not found this to be the case in the approximately thousand 5 

inventory entries in 400 conservation plans I have completed.  I 

recommend uncoupling of the criteria in the policy for clarity and 

consistency with other district plans and Heritage New Zealand 

Guidance documents. 

 10 

 It also removes potential confusion, to list a building, those values must 

exist which is not necessarily the case. 

 

 The assessment criteria for identifying significance should be amended 

to include representativeness and rarity.  This would be consistent with 15 

best practice – I apologise for using that term, but I no doubt will be 

discussing that in due course – which can be seen in other district plans 

such as Auckland’s, Wellington’s, the James Kerr Conservation Plan 

Guide, Victoria’s Framework Historical Themes 2010, the NZTA 

Guide, World Heritage Operational Guidelines, European Union 20 

Guidelines on Cultural Heritage, and others. 

 

 In fact, the Wikipedia entry on significance assessment, also includes 

representativeness and rarity. 

 25 

 Investigative work: A permitted activity status is appropriate for 

heritage investigative works provided that the activity standards for 

essential permanent removal of fabric or minimal damage when this is 

unavoidable. 

 30 

  [3.25 pm] 

 

 Relocation of heritage items: consistent with the ICOMOS Charter and 

Heritage New Zealand guidance relocation of a heritage item within its 

heritage setting should be treated the same as relocation beyond its 35 

heritage setting and not have a different activity status.  Relocation 

should be a last resort in order to save the building. 

 

 Demolition: consistent with Heritage New Zealand guidance 

demolition of heritage items should have a non-complying activity 40 

status.  Appropriate circumstances for demolition would include where 

it has been confirmed by experts that the building is beyond repair 

following a fire or natural disaster when all other alternatives have been 

explored. 

 45 
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 A new definition of partial demolition should be introduced to clarify 

the extent of demolition provided for as part of alteration of a heritage 

item.  This should allow for demolition of parts of the building that are 

beyond repair but do not contribute to heritage values, or demolition 

that would enhance heritage values by returning a place to an earlier 5 

form. 

 

 Matters for control and discretion: my recent experience with a notified 

heritage rules highlighted to me some inadequacies of the replacement 

plan, in particular a high level of detail required for a consent it goes 10 

well beyond what is required in my experience by other local 

authorities. 

 

 Under a requirement for architectural drawings and details that will be 

prepared at a much later stage of the project after having gained that 15 

consent.  The proposed matters of discretion and control have been 

improved in Council’s latest version of topic 9.3 and could be further 

amended through for guidance to design guidelines and other guides 

such as those prepared by Heritage New Zealand but these would sit 

outside the plan. 20 

 

 Heritage areas: based on my knowledge of Akaroa and the 15 or so 

documents prepared between 1999 and 2010 listing the area I consider 

that there is sufficient information for an historic area to be listed on 

the replacement plan now.  John Wilson and Louise Beaumont’s 25 

recommendations in their 2009 report identified clear boundaries for 

the area through their extensive research and analysis.  Because of 

earthquake damage I would recommend a new study of Lyttelton 

before a definitive area or areas could be listed. 

 30 

 Definitions: I consider that if interiors are to be controlled by the plan 

this should be clearly stated and not rely on a definition at the back of 

the chapter.  There should not be blanket protection of all interiors 

without adequate evidence.  Those interior spaces of sufficient value to 

be listed should be described in a statement of significance for each 35 

property.  This would provide certainty for owners. 

 

 I believe that movable heritage fabric should not be controlled in the 

plan and its retention and conservation should be encouraged by non 

regulatory means.  In the replacement plan the boundary of a heritage 40 

setting is generally the legal title of the item however this does not 

always align with the definition in the plan nor reflect setting as defined 

by the ICOMOS Charter or other guidance documents.  I agree with 

Sandra McIntyre’s evidence that the boundary should be modified to 

ensure they are consistent with the definitions. 45 
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 I move onto certification and conservations plans and first of all 

certification.  I agree with the Crown’s submission for the Council to 

consider establishing a list of suitably qualified and experienced 

heritage experts as independent certifiers.  This could offer an 

alternative pathway for consenting projects that have multiple works 5 

over a period of time with an improved conservation management plan 

where the certifier can confirm that heritage values or fabric will not be 

affected so that no consent is needed.  This would be consistent with 

the statement of expectations clause A. 

 10 

 In many instances conservation plans have already been prepared for 

heritage buildings, particularly the Church and Council owned 

properties so that the certifier can quickly confirm any necessary details 

for consent or that no consent is required. 

 15 

  [3.30 pm] 

 

 In their evidence Messrs Nixon and Phillips suggest that some activity 

thresholds could be reduced, permitted or controlled where certifiers 

confirm the work is consistent with the replacement plan. I agree with 20 

this approach.  And I support the amendments to activity status and 

activity standards incorporating reliance on supervision or certification 

by a qualified practitioner that have been developed through informal 

mediation, and produced by Ms Rachlin. 

 25 

 In my view a certifier should be a registered architect member of 

ICOMOS, have a Master’s degree in building conservation, plus a 

minimum of three years’ experience. An alternative to having a 

Master’s is a minimum of five years documented in relevant 

experience. 30 

 

 A number of district plans include the use of conservation plans – sorry 

I have moved on to the topic of conservation plans.  So I will start that 

again. 

 35 

 A number of district plans include the use of conservation plans either 

as a recommended document or as an assessment tool for resource 

consent applications. I consider a mechanism of this nature would be 

appropriate in the replacement plan.  The conservation plan should be 

clear and focused to the issues needing to be addressed in a resource 40 

consent. And agreed template, as Ms Gillies suggests, may be an 

appropriate method to achieve this.   

 

SJH:   Thank you.  Mr Conway? 

 45 

<CROSS-EXAMINATION BY MR CONWAY [3.31 pm] 
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MR CONWAY:   Thank you sir.  Good afternoon, Mr Bowman. 

 

MR BOWMAN:   Good afternoon. 

 5 

MR CONWAY:   Now, I would just like to run a few topics you have outlined 

today, and thank you for that summary.  Starting with the two group 

classification for heritage buildings. You accept as a matter of principle 

that not all heritage buildings or heritage items have equal significance? 

 10 

MR BOWMAN:   I do. 

 

MR CONWAY:   So for some there will be higher significance than others? 

 

MR BOWMAN:   Yes. 15 

 

MR CONWAY:   And if we take a building is accepted to have higher 

significance, would you accept that in terms of the heritage values of 

that building, there is more at stake or more at risk if there was a 

proposal to demolish that building?  As compared, I should say, to a 20 

building with lower significance? 

 

MR BOWMAN:   There would be probably greater loss of heritage value if an 

item of greater heritage significance is to be demolished, yes. 

 25 

MR CONWAY:   Thank you.  And in paragraph 7.7 of your evidence, you note 

that most local authorities have a dual ranking system?  So a two group 

system is not unheard of in New Zealand? 

 

MR BOWMAN:   N, it is certainly not unheard of. 30 

 

MR CONWAY:   And in fact it is fairly common, based on your evidence? 

 

MR BOWMAN:   It is, yes.   

 35 

MR CONWAY:   Now, then you note in paragraph 7.25 that if there was to be 

a single category of listing you consider that non-complying activity 

status would be appropriate for demolition? 

 

MR BOWMAN:   Yes.   40 

 

MR CONWAY:   And then you go on to say in 7.26 that if a two category 

system is retained you consider both categories should have a non-

compliant status. 

 45 

MR BOWMAN:   Yes I do. 
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MR CONWAY:   Could you explain why that is? 

 

MR BOWMAN:   Because you are losing heritage values for all buildings that 

are demolished, whether they are category 1 or category 2. So you have 5 

the same effect that you are losing all significance by demolitioning 

both categories of building.   

 

MR CONWAY:   And that is something that should be discouraged do you 

think? 10 

 

MR BOWMAN:   Vey strongly. 

 

MR CONWAY:   In terms of this two group system, if there was a concern, 

and I think you expressed this, that the rules do not sufficiently 15 

distinguish between their treatment of group 1 and group 2 items, then 

instead of merging the groups you could consider introducing more 

distinctions into the rules? 

 

MR BOWMAN:   Yes, that is an alternative.  20 

 

MR CONWAY:   And one tool for doing that would be different activity status 

for the two groups for different particular activities involving the 

heritage items? 

 25 

MR BOWMAN:   Yes. 

 

MR CONWAY:   That would create a significant difference, yes. 

 

  [3.35 pm] 30 

 

MR BOWMAN:   Turning now to policy 9.3.2.1 and I will use the version on 

page 3 of Ms Rachlin’s exhibit 1.  In your evidence and you have 

confirmed today you seek that that policy be amended to include 

additional criteria for the assessment of heritage values and the 35 

additional ones you have mentioned are authenticity, integrity, 

representativeness and rarity. 

 

MR BOWMAN:   Yes. 

 40 

MR CONWAY:   And you will be aware that Ms Ohs has explained in her 

rebuttal evidence that these factors relate to degrees of value under all 

of the criteria rather than being values in themselves.  Do you accept 

that view? 

 45 

MR BOWMAN:   They are qualifiers of heritage value. 
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MR CONWAY:   So, in that respect, would you accept her view on those 

matters and their inclusion is a valid one? 

 

MR BOWMAN:   I understand her evidence to say that a lot of those qualifiers 5 

are implicit.  I would suggest they should be explicit so that people can 

understand that they are part of the evaluation of heritage values. 

 

MR CONWAY:   So, that then becomes a matter of drafting preference? 

 10 

MR BOWMAN:   If those items are explicit and included, yes. 

 

MR CONWAY:   And looking now at that policy and, in particular, policy 

1(b), you will accept there that (i) and (ii) incorporate authenticity and 

integrity in terms of their usefulness in determining what is high 15 

significance as opposed to significance? 

 

MR BOWMAN:   I wonder if we could call those up, please. 

 

MR CONWAY:   Yes, this is page 3 of exhibit 11.  Under (b) you will see 20 

there is (i) and (ii). 

 

MR BOWMAN:   Yes, so authenticity and integrity are both there, yes. 

 

MR CONWAY:   And that is consistent with Ms Ohs’ evidence that those help 25 

to determine the relative value of different heritage items? 

 

MR BOWMAN:   They are two of the four I suggested. 

 

MR CONWAY:   And you will be aware that Ms Ohs, in her rebuttal evidence, 30 

indicates that rarity has already been implicitly included in the 

assessment methodology.  I take it that is covered by your answer 

before that you were essentially asking for explicit recognition.  You 

are not disputing that it has been taken into account, are you? 

 35 

MR BOWMAN:   Yes, I have read Ms Ohs’ rebuttal evidence and that she 

explains it is implicit but I do believe it should be explicit to make it 

clear and unambiguous.   

 

MR CONWAY:   So, the difference between the two of you is a matter of 40 

clarity in the provisions? 

 

MR BOWMAN:   Yes, but also the addition of representativeness. 

 

MR CONWAY:   Yes, and turning to that, Ms Ohs refers in her rebuttal 45 

evidence in paragraph 3.4 to a definition of representativeness and she 
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notes there that, “Representativeness is defined by Heritage 

New Zealand as a place that typifies a particular class of building 

structure, site or landscape.”  Do you agree with that definition of 

representativeness? 

 5 

MR BOWMAN:   Yes, I suppose I would explain it as something that is – if 

you take, for example, a style of building that it has all of the 

representative elements in a particular style, so that to me would be a 

definition of representativeness with the style of a building, perhaps. 

 10 

MR CONWAY:   And in terms of that definition and the use of the word 

“typifies” in that definition, you would accept that simply being typical 

of a certain style does not, in itself, make a building significant in 

heritage terms? 

 15 

MR BOWMAN:   No, I disagree with that and an example would be a fairly 

common style of architecture which is pretty common throughout 

New Zealand called the Californian ranch style.  Californian ranch is 

probably the most common of New Zealand styles that was introduced 

in the 40s and 50s.  Unfortunately, we are getting fewer of those now 20 

so I think to have a typical example that has all of the crucial elements 

of that style to list that and retain it would be important to do. 

 

  [3.40 pm] 

 25 

 So that you do keep an example of that style when there are a number 

of, well, when a lot of the buildings are being demolished. 

 

MR CONWAY:   So in that case would you accept that it is the style that 

building represents that is important rather than simply the fact that the 30 

building represents a style of some kind, is that a valid distinction to 

make? 

 

MR BOWMAN:   Representativeness is not only a style it is also 

representativeness of a particular technology, particular craft so it is not 35 

only a particular style so I think it is important to retain examples that 

are representative. 

 

MR CONWAY:   Finally on this point, I think you referred to Wikipedia in 

your highlights package, I expect you will confirm that Wikipedia is 40 

not the authoritative source in terms of heritage guidance? 

 

MR BOWMAN:   No, the reason I mentioned that is because that is probably 

the most common place that people would look and that it is a 

definition written by the common man, by public contributors, so the 45 
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reason for mentioning that was that it is obviously what commonly is 

considered as being important. 

 

MR CONWAY:   It is a definition that could be changed by anyone who wants 

to log onto Wikipedia though? 5 

 

MR BOWMAN:   I suppose it is but I would doubt that. 

 

MR CONWAY:   Turning now to the ICOMOS charter and we have heard 

evidence about the degrees of consistency between the chapter 9.3 10 

provisions and ICOMOS, you would accept there is no higher order or 

statutory requirement for the district plan to reflect or mirror ICOMOS? 

 

MR BOWMAN:   I understand that is the case, yes. 

 15 

MR CONWAY:   And we have heard earlier today I understand the last review 

of the ICOMOS charter was in 2010? 

 

MR BOWMAN:   It was. 

 20 

MR CONWAY:   So that is before the earthquakes that we are particularly 

focused on in this context? 

 

MR BOWMAN:   That is right. 

 25 

MR CONWAY:   And so you would accept that there is a need to tailor the use 

of any ICOMOS provisions to the Christchurch context, particularly in 

the light of the earthquakes but also the fact that this is a district plan 

rather than purely a conservation document? 

 30 

MR BOWMAN:   No, I do not agree with that.  I think the ICOMOS charter is 

a high level guide on the ideal means of conserving built heritage.  It 

does cover the issue of making allowance for mitigating natural 

disasters, such as the earthquakes, and it recommends taking measures 

to mitigate against natural disasters so it does cover the issue of 35 

earthquakes. 

 

MR CONWAY:   Are you suggesting there is no need or reason to deviate at 

all from the precise wording in ICOMOS? 

 40 

MR BOWMAN:   If there is a particular statutory reason that is a possibility.  

The charter has been written as a guide to practitioners but also to local 

authorities and central government as the best guide for conservation, 

how to carry out conservation of heritage buildings and it is also a 

statement of professional practice of ICOMOS members. 45 
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MR CONWAY:   You accept that through Ms Gillies’ rebuttal evidence and 

Ms Rachlin’s revised proposal that there have been further refinements 

to the provisions in this chapter to reflect ICOMOS principles? 

 

MR BOWMAN:   Yes. 5 

 

MR CONWAY:   Do you accept those are a step in the right direction? 

 

MR BOWMAN:   Yes, I do. 

 10 

MR CONWAY:   And you will be aware that Ms Burgess for Heritage 

New Zealand has confirmed in her evidence that the Council, in her 

view, has appropriately woven ICOMOS principles into the 

replacement district plan? 

 15 

MR BOWMAN:   Yes. 

 

MR CONWAY:   Turning now to heritage interiors, you have confirmed in 

your evidence and again today that you support the retention and 

conservation of interiors and their constituent elements where possible? 20 

 

  [3.45 pm] 

 

MR BOWMAN:   I certainly support conservation of interiors where they are 

identified and have been inventoried. 25 

 

MR CONWAY:   As a general principle can you explain why you consider it 

important that interiors are protected as part of heritage items? 

 

MR BOWMAN:   As Ms Gillies said, built heritage is three dimensional, it is 30 

not exterior only, and in some instances the interior may be the only 

significant heritage item within a building.  So heritage interiors are 

important but as I said in my evidence I believe that whatever interiors 

and whatever interior fabric is significant, should be identified. 

 35 

MR CONWAY:   Would you accept that if the plan did not protect interiors at 

all then there would be a failure to protect or to adequately protect 

heritage resources in Canterbury? 

 

MR BOWMAN:   If there was no protection of interiors then there would be a 40 

failure, is that your question? 

 

MR CONWAY:   Yes. 
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MR BOWMAN:  Yes, I believe so, I think there are clearly significant interiors 

such as the Arts Centre, the Museum and so on that should be 

protected. 

 

MR CONWAY:   So you are saying that ideally they would be all scheduled 5 

but I just want to test your view, if they were not able to be scheduled, 

would you agree that it is appropriate to retain protection of interiors as 

a general principle? 

 

MR BOWMAN:  As a general principle and consistent with the ICOMOS 10 

charter, interiors should be protected but I do believe that those 

interiors and the interior fabric should be specified and identified. 

 

MR CONWAY:   Turning now to your revised - - - 

 15 

SJH:   Your 20 minutes, Mr Conway. 

 

MR CONWAY:   Sorry, sir? 

 

SJH:   You have had your 20 minutes, Mr Conway, so. 20 

 

MR CONWAY:   Okay, I will wrap up very quickly. 

 

SJH:   Thank you. 

 25 

MR CONWAY:  In terms of the question of whether movable contents of 

interiors should be controlled you accept that the definition of a 

heritage fabric has been updated to reflect that position? 

 

MR BOWMAN:   Yes, I do. 30 

 

MR CONWAY:   Briefly on heritage areas, I note in paragraph 7.57 and 7.59 

of your evidence you indicate you would be surprised if there was not 

sufficient quality information to include a heritage area for Akaroa in 

the District Plan.  In terms of that phrasing are you saying in your view 35 

there is sufficient information or are you speculating about that? 

 

MR BOWMAN:   No I think I should have been more specific.  I believe there 

is sufficient information.  I viewed quite a number of the 15 or so 

documents, specifically the Heritage New Zealand entry for the Akaroa 40 

heritage area, the Akaroa Historic Organisation’s individual entries and 

I have also read Dr Wilson and Louise Beaumont’s 2009 study which is 

an extremely in-depth study and in their recommendations they define a 

specific area that they believe should be listed as a heritage area. 

 45 

MR CONWAY:   And those studies were before the earthquakes? 
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MR BOWMAN:  They were and I have since toured the area and I have carried 

out work in the area following the earthquakes and from my 

understanding my inspection of the area there is very, very little 

earthquake damage so that there should not be any substantive change 5 

to their conclusions. 

 

MR CONWAY:  And finally, in terms of that heritage area question, you 

would accept that Dr McEwan and also Ms Burgess on behalf of 

Heritage New Zealand, they differ from your view on that point in that 10 

they suggest that further work is needed to check the information 

before a heritage area could be included for Akaroa? 

 

MR BOWMAN:   Yes, I am aware of that. 

 15 

MR CONWAY:   Thank you, sir. 

 

  [3.50 pm] 

 

SJH:   Thank you.  Dr Mitchell? 20 

 

DR MITCHELL:   Thank you, sir.  Good afternoon Mr Bowman. 

 

MR BOWMAN:   Good afternoon. 

 25 

DR MITCHELL:   Just three quick questions.  You have said “I think this 

applies irrespective of whether there is one or two classifications for 

Heritage that you support non-complying activity status for 

demolition”. 

 30 

MR BOWMAN:   I do, and I think that is consistent with Heritage New 

Zealand’s advice. 

 

DR MITCHELL:   There are two versions of the policy around that, the one 

that Ms McIntyre has presented and the one that Ms Rachlin has 35 

presented, and they are quite different in terms of the hurdle that needs 

to be jumped in order to pass through what are called the “gateway 

tests” in the RMA. 

 

 Have you had a look at either of those versions, and if so, do you have 40 

a preference as to which one is more appropriate? 

 

MR BOWMAN:   I have looked at Sandra McIntyre’s, I am not sure if I have 

looked at Ms Rachlin’s. I think I would still suggest that non-

complying would be the preference.   45 
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DR MITCHELL:   Well perhaps expressing it another way, as a non-

complying activity – I mean you are not a planner - - - 

 

MR BOWMAN:   No. 

 5 

DR MITCHELL:   - - - but you have said you want it to be non-complying 

because that is a hard test to satisfy. 

 

MR BOWMAN:   Yes. 

 10 

DR MITCHELL:   What is the test that would need to be satisfied, at a policy 

level, in order for demolition to be justified? 

 

MR BOWMAN:   I believe if a building is completely beyond repair, that it has 

been certified by an engineer, that it is beyond repair, I think that would 15 

be a reasonable cause for demolition.   

 

DR MITCHELL:   So it wouldn’t need to satisfy exceptional circumstances, as 

the Council have suggested?  Would that be setting the bar too high? 

 20 

MR BOWMAN:   I am not sure if being completely beyond repair is 

exceptional or not really. 

 

SJH:   Well not in Christchurch, unfortunately.  

 25 

MR BOWMAN:   No.   

 

DR MITCHELL:   Well I don’t think I can take that any further, but thank you 

for your answer.  The second point concerns the ICOMOS document, 

and you said in your highlights package that it does deal with the 30 

aftermath of things like earthquakes, at least that is what I wrote down 

when you said it.  Have I understood that correctly, and if so, how does 

it deal with it? 

 

MR BOWMAN:   It recommend taking action to avoid natural disasters, and I 35 

wonder if I can - - - 

 

DR MITCHELL:   So it is forward looking not reactive? 

 

MR BOWMAN:   Yes, certainly it is forward lookout, yes. 40 

 

DR MITCHELL:   And how would that apply to compliance with building 

code? 

 

MR BOWMAN:   The charter does recommend compliance with building 45 

codes as a matter of course. 
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DR MITCHELL:   And what does it say about it when it cannot be achieved? 

 

MR BOWMAN:   There are a range of levels of conservation, so you would 

choose the most appropriate, and the levels start out at non-5 

intervention, so in some cases you shouldn’t do anything at all, through 

to adaptation for a compatible new use. 

 

DR MITCHELL:   All right, thank you.  And finally, could you just clarify for 

me what you said in relation to the provisions relating to Akaroa? 10 

 

 What I wrote down was that you were suggesting that the provisions 

relating to Akaroa should be “redone”, have I understood what you said 

correctly? 

 15 

MR BOWMAN:   No, my view is that there is sufficient expert evidence out 

there, particularly by Dr Wilson and Louise Beaumont, to enable a 

specific heritage area to be identified. 

 

DR MITCHELL:   But that would need to be done, but it could be done based 20 

on existing information, is that what I take from it? 

 

MR BOWMAN:   Yes, in fact the recommendation in that study gave a 

specific area. 

 25 

DR MITCHELL:   And that is not part of the plan before us at the moment, so 

what would you recommend, and presumably it would take some time 

to put that through a planning process, what would you recommend 

happen in the interim? 

 30 

MR BOWMAN:   No, I would recommend perhaps the Council have a 

discussion with Dr Wilson and Louise Beaumont to clarify the specific 

area they believe should be listed. 

 

DR MITCHELL:   But would happen to the protection of those buildings in the 35 

interim, would there be some interim protection put in place or would it 

be just left for a later date in order to put the specific provisions 

forward? 

 

MR BOWMAN:   I suppose my preference would be as soon as possible. 40 

 

DR MITCHELL:   Yes, but that is not my question, my question is – given that 

it does not exist at the present point in time, and irrespective of whether 

it takes six months or two years, what are you recommending be put in 

place while that was being developed? 45 
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  [3.55 pm] 

 

MR BOWMAN:   I do not really have a planning answer to that I am afraid. 

 

DR MITCHELL:   All right, I do not think I can take that any further, thank 5 

you, sir, that is all I have. 

 

SJH:   Ms Dawson? 

 

MS DAWSON:   Just a couple of questions, thank you.  You talked I think it 10 

was Mr Conway about the need to be explicit in a plan about the 

matters that are taken into account in defining significance, I do not 

know if you were here when I asked Ms Rachin about this but are you 

familiar with the more elaborated criteria and thresholds in the 

Council’s section 32 report that the heritage experts use as the basis for 15 

their assessment of significance or high significance for each individual 

heritage item? 

 

MR BOWMAN:   Yes, I have a copy of the section 32 here. 

 20 

MS DAWSON:   Yes, so rather than just having a list of headings as such as 

there are in the current policy there is an elaboration on each of those 

and some criteria that have been worked up.  Two questions, do you 

see any benefit in having those in the plan itself in some way rather 

than sitting in section 32 document that has its role at the moment but 25 

in the future will not have a particular role and how common is that in 

district plans around New Zealand to have more detail of elaboration in 

a plan itself? 

 

MR BOWMAN:   To answer the first question, yes, I do believe to have clarity 30 

for people interpreting the plan that there should be quite clear 

definitions of each of the heritage values that the building is being 

assessed against and to answer the second question the district plans 

that I have worked on recently to do that. 

 35 

MS DAWSON:   Yes, so rather than just having a list of headings they go on 

and put those values into the plan itself. 

 

MR BOWMAN:   That is correct and the Manawatu District Council recent 

plan change used the Heritage New Zealand list of heritage values and 40 

explanations for them. 

 

MS DAWSON:   Right, thank you for that.  I just have one other quick 

question when you are talking about certification in your evidence that 

is at 8.15 you refer to an Australian register document and you say it is 45 
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attached to your evidence but I do not believe it was, and perhaps that 

might be a useful thing that could be provided to us? 

 

MR BOWMAN:   Yes. 

 5 

MS DAWSON:   Because I think you say this could be used as a model for 

identifying the requirements for certification is it a useful model that 

could be provided to us? 

 

MR BOWMAN:   Yes, so I am aware of two models.  One the Royal Institute 10 

of British Architects, the RIBA, has a model which I believe is very 

good and it is their model that recommends what we have been talking 

about as a certifier having a Master’s Degree in Building Conservation 

plus a minimum of three years relevant experience or the alternative of 

five years relevant experience and having gone through an assessment 15 

process. 

 

 The Australian document is one that the Institute of Engineers there 

uses to have an equivalent of a heritage engineer so that has similar 

criteria so hopefully I can arrange a copy of that if it has not been 20 

included with my evidence. 

 

MS DAWSON:   All right. 

 

SJH:   Will Mr Radich, if you could arrange for a copy of those to be made 25 

available. 

 

MR RADICH:   We will do it as soon as we can, sir. 

 

MS DAWSON:   That would be helpful, thank you very much.  That is all my 30 

questions, thank you very much. 

 

SJH:   Ms Huria? 

 

MS HURIA:   No, thank you, sir. 35 

 

SJH:   Judge? 

 

JUDGE HASSAN:   Thank you and just first of all, sir, just to put on the record 

Mr Bowman, you are aware that my former client, Transit and then the 40 

NZTA engaged you as an expert and so I have been involved in 

briefing you as an expert in my former capacity but I am sure that will 

not put you off. 

 

  [4.00 pm] 45 
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 Look, thank you very much for your evidence and I found a lot of this 

helpful to my thinking, just starting with that certification concept 

which it would seem that other experts are now starting to see it may 

have some value, in terms of your role including in regard to the 

professional organisation roles that you have, I wondered whether you 5 

thought that providing in a plan a formalised process of certification, 

could actually be of assistance in terms of improving the professional 

approach to this issue.  I ask that because various experts have 

expressed an anxiety about inconsistent approaches and a lack of 

formal qualification, if you like, that sits across it quite clearly. 10 

 

 But do you think with a certification regime built into the Plan, that 

might actually be an incentive for people to get that sort of engagement 

with professional agencies such as the ones you work on to become 

more clear about principles? 15 

 

MR BOWMAN:   I am quite excited at the prospect, in fact, I have tried to 

encourage the Institute of Architects to do something similar and they 

have not been interested.  I think I include in my evidence that there are 

a couple of other – or at least one other professional organisation, 20 

Conservatives of Cultural Material, who are professional conservators 

but again, they would not be an appropriate body to certify a built 

heritage professional. 

 

 So I am hopeful really, that the Council can take this on board and 25 

would be a model for elsewhere. 

 

JUDGE HASSAN:   Just a couple of other things.  I am going to ask you about 

best practice, but we will come to that. 

 30 

 Just thinking about interiors and your discussion with Mr Conway on 

this and the emphasis that you gave to the importance of identification, 

and he brought you back to the concept of protection in that discussion.  

And your CV discloses your roles in a range of ways with different 

councils, for instance, giving advice on conservation of interiors for 35 

New Plymouth District Council, and individuals on conservation plans 

and so forth. 

 

 The thought in my mind is this, and I will get you to comment on it.  

That when it comes to say, dwellings, the heritage in a dwelling, the 40 

multitude of dwellings with heritage value, that to get protection we 

must try to get landowner buy-in to protection. 

 

 Do you agree with that? 

 45 

MR BOWMAN:   I do, yes. 
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JUDGE HASSAN:   And I wondered about what you thought about what I 

asked Ms Gillies around the question of the value of a non-regulatory 

Council advisory service available to parties, perhaps they pay a fee for 

it, but nevertheless, to advise them on interior heritage fabric so that 5 

they can build that into their own plans for renovation. 

 

 Do you think that would be a valuable initiative in protection terms? 

 

MR BOWMAN:   I do and I was part of that kind of initiative with the 10 

Wellington City Council in the early nineties, it was called a Heritage 

Help Desk, and two days a week members of the public could either 

come in to the Council and ask questions, get advice, or you could go 

and visit their home – usually it was a home – and they would ask 

questions of what should they do, what could not they do, and every 15 

one of them said it was extremely helpful and they would come in 

before they hired an architect for any advice at all, and getting advice 

right at the very beginning is crucial I think to having a successful 

outcome. 

 20 

JUDGE HASSAN:   Now I want to ask you about best practice.  You know 

what it means, and a good number of experts that we have heard from 

now have used the same phrase, and it is a phrase used in the Heritage 

New Zealand documents that I have read, but our problem is we have 

got to make sure that these provisions are clear and sufficiently certain 25 

so that they are understood by everyone. Do you get that 

understanding? 

 

MR BOWMAN:   Yes. 

 30 

JUDGE HASSAN:   And with all due respect, desirably to reduce the role of 

experts and lawyers in consenting processes if we can.  So I guess my 

broad question to you is if the Panel was to set you and the other 

experts a task, say in a mediation construct of putting down on paper 

what are the principles that are about best practice so that we can 35 

reflect them in the Plan, do you think you could do so? 

 

MR BOWMAN:   I think we certainly could.  My definition really would be 

that it is a professional framework using the most up to date guides and 

charters and the ICOMOS charter would be principle among those and 40 

I am sure all those practising in the area of building conservation who 

are professionals would act professionally and come up with a suitable 

range of ideas to make it best practice clear. 

 

  [4.05 pm] 45 
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JUDGE HASSAN:   So part of that is for the plan to describe or list perhaps in 

a way that is flexible enough to allow for change, but nevertheless in 

effect direct peoples’ attention, to applicable documents on 

conservation heritage practice? 

 5 

MR BOWMAN:   Yes. 

 

JUDGE HASSAN:   Right.  In addition to that would there be anything else 

you have mentioned now or you would prefer to consider that and 

perhaps come back to it? 10 

 

MR BOWMAN:   Probably be best to consider it and come back. 

 

JUDGE HASSAN:   Right.  Now I want to ask about demolition and test you a 

bit on your assumptions around non-complying activity status, across 15 

both class 1 and 2.  So if we start with the buildings that people have 

made cases for now that are in class 1 in terms of the list, but they are 

asking for an activity classification that will allow for say demolition.   

 

 Let us pick the Cathedral of the Blessed Sacrament as an example.  So 20 

you do not oppose that, do you, in your thinking? 

 

MR BOWMAN:   I would probably go back to my evidence and say that I 

think it should be proven beyond doubt by experts that the building 

should be demolished. 25 

 

JUDGE HASSAN:   Yes, all right so the panel has got evidence in front of it, 

the panel can make judgements on that, the panel is equipped to make 

those judgements. 

 30 

MR BOWMAN:   Yes. 

 

JUDGE HASSAN:   All right, so and then there are a range of class 1 buildings 

where we do not have that evidence in front of us.  And certainly, I am 

going to test you on class 2 but on class 1, let us take your non-35 

complying activity classification. Now you understand that that 

gateway test that we have been discussing is the pivotal difference 

between non-complying and say discretionary? 

 

MR BOWMAN:   Yes. 40 

 

JUDGE HASSAN:   All right, and so the key there is to be clear about those 

principles that you described with Dr Mitchell in applicable policies or 

criteria.  Is that right? 

 45 

MR BOWMAN:   Yes. 
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JUDGE HASSAN:   So I just wanted to double check one, because I think you 

said, you gave reference to the financial viability component of that and 

I have got another question on that shortly but before I get to that, at 

5.2, I just wanted to clarify this.  So at 5.2.8 you refer to what is called 5 

“sheet 15”, which I presume is a Heritage New Zealand sheet in terms 

of these guidance documents? 

 

MR BOWMAN:   I will just quickly, 5.2.8, it sounds like it, yes.  Sheet 15, yes, 

indeed. 10 

 

JUDGE HASSAN:   All right, now, so the difficulty I have got with this at the 

moment is, I was quite comfortable with your answer to Dr Mitchell, it 

made sense to me and fitted with the evidence we have got, but if I 

compare it with what you say at 5.2.8, I would say it seems on the face 15 

of it to be inconsistent with what sheet 15 says about item A for 

instance. 

 

MR BOWMAN:  I think sheet 15 is suggesting in item A, a complex site where 

there will be a number of structures that comprise the site and there 20 

might be one or two that do not contribute to the significance, and I 

think this goes back to our suggestion of certification that to make clear 

where a site with setting has items that may not contribute to 

significance, a certifier can look at the site, look at the structure and 

identify whether or not that structure has significance to the overall site. 25 

 

JUDGE HASSAN:   I do not want to interrupt you but I think in some way a 

certification might be a distraction if we are talking about the concept 

of demolition.  In terms of demolition, what I am looking for is criteria 

guidance in objective and policies to give people the right signal, the 30 

intended signal where we do not have information, for instance on 

viability and constructability, that is missing, we need that information, 

is what you said effectively to Dr Mitchell, and I am just wanting to 

confirm with you that if we were to construct objectives and policies to 

guide non-complying activity consenting for demolition we do not need 35 

to add in other matters such as 5.2.8A. 

 

MR BOWMAN:   To make it clear, probably not. 

 

  [4.10 pm] 40 

 

JUDGE HASSAN:   All right.  In terms of financial viability one thing that 

really troubles me is you can do it for, say, a Public Trust building or 

another commercial building, you can do the numbers, but I do not 

know how you do those numbers or what we should say about the 45 

exercise for a church. When I look at, for instance, Mr Nixon’s 
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evidence he describes the different challenges that a church has, it is 

not just one building, it is a community, it has got a range of buildings, 

a range of needs and those needs change over time.  It is doing things 

for social purposes, cultural purposes and that effectively they might 

well say if there mission in life, there mission in life is not to protect 5 

heritage buildings.  But they will not be able to do a numbers exercise 

on tenants and leaseability and all that stuff because they don’t do it 

that way. 

 

 So if we are to give expression to the position of a church faced with 10 

the challenges of, say, a commercial enterprise but not able to produce 

that evidence what do we say?  What do you think should be the test of 

whether a church should be released from the obligation to protect a 

building in a financial and mission sense I guess if I can put it that 

way? 15 

 

MR BOWMAN:   Presumably something along the same lines that if the 

community does not have the financial resources, they cannot raise the 

funds and I am currently working for a number of churches where this 

is the case, the options for them are to demolish or walk away.  And in 20 

terms of retention of heritage the option I would prefer is for them to 

walk away, sell the site so that somebody else who may have the 

resources can then conserve the building. 

 

JUDGE HASSAN:   All right, so you might say it might be test as to whether 25 

or not they are able to put it to the market. What if they say, for 

instance, “Actually, you know, that old building pretty though it is no 

longer suits our needs, our community it worshipping up the road, they 

have not got enough money to repair that building, that is where our 

priorities are”. Is it not proper that we give regard to that in those 30 

testing criteria of demolition permission inasmuch as a commercial 

operator would say “Well, I want a commercial building up the road 

because that will achieve a better commercial return”?   

 

 It is not measured in you see leasing or any of those numbers, it is 35 

measured in where they prefer to do what they think they are doing as a 

community, would you agree? 

 

MR BOWMAN:   It is very difficult to answer that given my aim in life is to 

protect and enhance and conserve heritage buildings but I am fully 40 

aware of the issue of problems with finance.  I would not know how to 

go about putting something in a district plan how you could go about 

that.  And I have faced this with one church and my recommendation 

was “Please do not pull it down, please sell it, give somebody else the 

opportunity”, so I am afraid I cannot really give you an answer as how 45 

you might achieve that. 
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JUDGE HASSAN:   All right.  Now, finally, I am just going to ask you about 

class 2 buildings and demolition and hearing what you say about 

having just one class but your recommendation is for non-complying 

for both.  That recommendation is guided by your understanding of 5 

those activity classes but you understand, do you not, that restricted 

discretionary activity is a class that allows for the decline of consent, 

you understand that? 

 

MR BOWMAN:   Yes. 10 

 

JUDGE HASSAN:   Do you understand that it has also got the advantage - or 

disadvantage - of confining the focus of attention to matters specified 

in the plan for consideration in the consent process? 

 15 

MR BOWMAN:   Yes. 

 

JUDGE HASSAN:   So if we take, for instance, somebody that says “Oh, yeah, 

I know the heritage issues are important but I have got a far grander 

purpose for this site and it goes to section 5 and it should balance out 20 

the section 6 matter”, so there is a risk in that regard for both non-

complying and discretionary, isn’t there, once we get through the 

threshold test to look at it on its merits, do you understand that? 

 

MR BOWMAN:   I do, I am not particularly familiar with section 5 to be 25 

honest. 

 

JUDGE HASSAN:   So just assume a section 5 consideration might be in the 

greater economic and cultural wellbeing there is going to be a grand 

building put here to serve the community and it outweighs the heritage 30 

protection values, now that is a legitimate argument, under section 5, if 

you got the evidence, once you through the threshold test for non-

complying, do you understand that? 

 

  [4.15 pm] 35 

 

MR BOWMAN:   I do. 

 

JUDGE HASSAN:   So given that understanding and given your focus on 

protection, do you reflect on your answer that you prefer non-40 

complying to restricted discretionary particularly for class 2? 

 

MR BOWMAN:   I think I would still continue with non-complying. 
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JUDGE HASSAN:   Now I want to know why in terms of it, is it informed by 

experience or is it informed by a combination of experience and the 

guidance of Heritage New Zealand? 

 

MR BOWMAN:   The latter. 5 

 

JUDGE HASSAN:   And is that the guidance document 3? 

 

MR BOWMAN:   I will - - -  

 10 

JUDGE HASSAN:   Well the one you refer to in your evidence, three or four? 

 

MR BOWMAN:   Yes. 

 

JUDGE HASSAN:   And that was authored prior to the earthquakes? 15 

 

MR BOWMAN:   I believe so. 

 

JUDGE HASSAN:   And by the named authors on that document? 

 20 

MR BOWMAN:   Yes. 

 

JUDGE HASSAN:   All right, thank you. 

 

SJH:   Anything arising Mr Conway? 25 

 

MR CONWAY:   No, thank you, sir. 

 

SJH:   Anything arising or re-examination, Mr Radich? 

 30 

<RE-EXAMINATION BY MR RADICH [4.16 pm] 

 

MR RADICH:   Just briefly, sir. 

 

 Mr Bowman, you were asked by my learned friend, Mr Conway, some 35 

questions about the two different activity statuses – I will just find it to 

be fair – and the category 1 you agree will cause a greater loss of 

heritage value in the event that it no longer existed, what in particular 

lead you to believe that a single category would be beneficial? 

 40 

MR BOWMAN:   There are two advantages in having a single category and 

this was the reason Wellington City went down that line in the early 

90s, and that was so that they did not pick winners, so that the high 

category was not given more money, more interest and that left the 

lower category without funding, without any interest, so that is the 45 

main issue. 
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 The other is that over time if you have two categories, because district 

plans are really only reviewed, I think they have to be reviewed 10 

yearly, and it takes longer than that to confirm the plan, within that 

time a category 2 building may become more important because of 5 

demolitions or earthquakes or something like that, so that it takes 

forever to upgrade it to the category 2. 

 

 So those are the two key reasons in favour of the single category. 

 10 

MR RADICH:   All right, thank you. Dr Mitchell, asked you a question about 

Akaroa and what should we do while an appropriate package of 

controls was developed - - -  

 

MR BOWMAN:   Yes. 15 

 

MR RADICH:   - - - in the meantime – I am just going to refer you to 

something that Sandra McIntyre has said and just if you are able to 

comment I would value your comment, otherwise just say you cannot. 

 20 

 What she has said is this, and it is 12.4 of her statement of evidence, 

“Until this work has been undertaken …” that is to say, looking at the 

necessary package of controls around a heritage area, “… I consider it 

would be appropriate to include a matter for discretion for activities 

that require consent in the rules for the underlying zones and character 25 

areas requiring assessment of the effects of activities on the heritage 

values of the heritage area and particular this would provide the ability 

to assess the effects on heritage values on the erection of new buildings 

in the greater part of the heritage area”. 

 30 

 Do you feel able to comment on that? 

 

MR BOWMAN:   I think I would agree with her approach. 

 

MR RADICH:   All right, thank you, no further questions thank you, sir. 35 

 

SJH:   Thank you, thank you, Mr Bowman, you may stand down and you may 

be released – we will take a 10 minute adjournment. 

 

MR RADICH:   Okay. 40 

 

MR BOWMAN:   Thank you. 

 

<THE WITNESS WITHDREW [4.19 pm] 

 45 

<ADJOURNED [4.19 pm] 
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RESUMED [4.33 pm] 

 

SJH:   Yes, thank you.  Mr Radich? 

 

MR RADICH:   Thank you, sir I call John William Cumberpatch. 5 
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<JOHN WILLIAM CUMBERPATCH, affirmed [4.33 pm] 
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<EXAMINATION BY MR RADICH [4.34 pm] 

 

MR RADICH:   Your full name is John William Cumberpatch? 

 

MR CUMBERPATCH:   It is. 5 

 

MR RADICH:   You have the current position of General Manager Operations 

at the Canterbury Earthquake Recovery Authority? 

 

MR CUMBERPATCH:   No, I do not. 10 

 

MR RADICH:   Thank you. 

 

MR CUMBERPATCH:   I did. 

 15 

MR RADICH:   You did, and your current position please is? 

 

MR CUMBERPATCH:   Retired. 

 

MR RADICH:   Thank you, and when did you retire, Mr Cumberpatch? 20 

 

MR CUMBERPATCH:   On 10 December 2015. 

 

MR RADICH:   Thank you for that clarification, until that time you held the 

position I just mentioned? 25 

 

MR CUMBERPATCH:   Correct. 

 

MR RADICH:   Thank you very much and you have given a statement of 

evidence dated 10 December 2015 can you confirm it to be true and 30 

correct? 

 

MR CUMBERPATCH:   Correct. 

 

MR RADICH:   Please now would you provide a summary of your evidence 35 

for the Panel? 

 

MR CUMBERPATCH:   I will, thank you.  The then CERA Operational 

Group’s purpose was to manage the necessary clearance of dangerous 

earthquake damaged or Crown owned land and building to enable 40 

future options for the recovery of our community, that was the purpose 

statement we established. 

 

  [4.35 pm] 

 45 
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 As General Manager of this group I held the delegated powers to 

exercise a number of statutory powers under the Canterbury 

Earthquake Recovery Act, including in particular section 38. 

 

 Section 38 allows the Chief Executive to carry out all the commission 5 

works including demolition in accordance with the purposes of the 

Canterbury Earthquake Recovery Act. It has given CERA the necessary 

powers to deal with and manage the risks associated with earthquake 

damaged buildings, particularly to reduce risk to human life. 

 10 

 Section 38 powers enable an efficient and effective decision process 

which is applied consistently across all buildings. The earthquakes of 

2010 and 2011 caused widespread damage to historic heritage in 

Christchurch, with an estimated resulting loss approximately 40 percent 

of heritage resources. 15 

 

 Approximately 1600 buildings have been demolished or partly 

demolished using a section 38 process. Approximately 280 buildings 

that were listed as “Heritage” or notable in the Operative Plan had been 

fully demolished, and a further 79 had been partially demolished or had 20 

made safe works completed. 204 of those demolitions and 49 partial 

demolitions were managed or approved by CERA. 

 

 Had the section 38 powers had not been available then inevitable 

delays in the approval process would have hindered the clearance and 25 

subsequent rate of the rebuild. This is particularly the case when 

consent applications are public notified and can end up in lengthy 

delays, including in the Environment Court or higher. 

 

 It is important to note that every building that was considered for a 30 

section 38 decision was considered in a consistent manner with the 

input of chartered professional engineering advice and reports from 

CERA engineers, Heritage New Zealand and the Council’s heritage 

team. An outline of the decision making process is included in my 

evidence. 35 

 

 The process has, in my view, been professionally followed by all 

parties with open communications at each stage of the process. 

Although there has been some opposition to this process from heritage 

interest groups, the reality is that urgent decisions have needed to be 40 

made on the basis of life risk. 

 

 In many cases owners who wish to retain their buildings where possible 

and decisions had been delayed as the various factors and options have 

been worked through, for example, McLean’s Mansion, the Odeon, the 45 

Anglican Cathedral and the Cathedral of the Blessed Sacrament. 
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 To enable any building to be recovered, restored or rebuilt, you require 

a willing owner, engineering certainty and finance. There are only three 

remaining heritage buildings with current Section 38 Notices, the 

Anglican and Catholic Cathedrals and McLean’s Mansion. However, as 5 

recovery will be an ongoing process for some time to come, it is 

important that the Replacement Plan includes a regulatory framework 

that recognises and facilitates section 38 demolitions. 

 

 Should section 38 powers not be available then financial availability 10 

issues may lead to owners not being in a position to deal with damaged 

buildings, which might then be left to the elements, resulting in more 

damage, become an impediment to the rebuild and future development 

of the city, causing an ongoing risk to life and other properties or being 

an eyesore within a rebuilt city. 15 

 

 It is my view there is a need for regulatory environment that provides 

for timely management of damaged buildings to ensure that section 38 

can continue to operate as intended and without the need for resource 

consents. 20 

 

 Thank you. 

 

SJH:   Thank you, Ms Appleyard. 

 25 

<CROSS-EXAMINATION BY MS APPLEYARD [4.38 pm] 

 

MS APPLEYARD:   Thank you. Good afternoon, Mr Cumberpatch. 

 

MR CUMBERPATCH:   Good afternoon. 30 

 

MS APPLEYARD:   Now I want to start by asking you some questions about 

paragraph 6.1, under C.  It is on page 6 and the paragraph starts “a 

section 8, 38 power” – you got that? 

 35 

MR CUMBERPATCH:   I will do – what point? 

 

MS APPLEYARD:   So have you got page 6 of your evidence – it has not got a 

paragraph number on it? 

 40 

MR CUMBERPATCH:   Yes. 

 

MS APPLEYARD:   So you got page 6, halfway down there is a paragraph that 

starts “a section 38 power was used by the Chief Executive…”? 

 45 

MR CUMBERPATCH:   Yes. 
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MS APPLEYARD:   You got that? Okay, so just before I ask you about that, 

can you confirm that when you had your former role, prior to your 

retirement, that you were responsible or you oversaw the “path of the 

application”, if I can put that in inverted commas, made by the Diocese 5 

for the authorisation to demolish the Catholic Cathedral? 

 

MR CUMBERPATCH:   That is correct. 

 

MS APPLEYARD:   Yes. So you were the person within CERA who was 10 

responsible for reviewing all of the information related to the 

demolition of the Catholic Cathedral? 

 

  [4.40 pm] 

 15 

MR CUMBERPATCH:   That is correct, for providing that to the decision 

maker. 

 

MS APPLEYARD:   Yes, and during the course of that you considered all of 

the engineering information? 20 

 

MR CUMBERPATCH:   Correct. 

 

MS APPLEYARD:   All of the financial information? 

 25 

MR CUMBERPATCH:   Correct. 

 

MS APPLEYARD:   And all of the other information provided by the Diocese 

about the impact of the non-demolition, if you like, of the Cathedral on 

progress towards recovery.  You reviewed all that material? 30 

 

MR CUMBERPATCH:   I did and there was a lot of it. 

 

MS APPLEYARD:   Well, that was actually what I was going to ask you 

about.  In terms of a lot of it in quality and complexity of applications, 35 

if I can use that, under section 38, how did this one compare to the 

others you had seen? 

 

MR CUMBERPATCH:   This was exceptional in the amount of facts-based 

evidence that was provided, and the inclusion of commentary from 40 

other parties, the development of a number of options that were then 

considered and tested through.  It was a very complete application - and 

application is not really the right word, you don’t apply for a section 38 

but they asked us - - - 

 45 

MS APPLEYARD:   You ask the chief executive to - - - 
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MR CUMBERPATCH:   - - - it was very complete set of documents that we 

received. 

 

MS APPLEYARD:   Yes. 5 

 

MR CUMBERPATCH:   The most complete I have seen. 

 

MS APPLEYARD:   Yes, and are you aware that that same set of 

documentation has been provided to the Panel here? 10 

 

MR CUMBERPATCH:   Yes, I am. 

 

MS APPLEYARD:   You say in the paragraph that I was going to ask you 

some questions in the middle, “In most cases the section 38 power was 15 

exercised in relation to buildings that were deemed to be dangerous 

under the CERA Act and involved partial or full demolition”.  You use 

the phrase there “in most cases”, that did not apply to the decision to 

demolish the Catholic Cathedral, did it? 

 20 

MR CUMBERPATCH:   No, and the context, I think it is important for people 

to understand the context has changed from when the earthquakes first 

occurred, when the risk to life was high and the need for immediate 

action was very high, and you didn’t have the time to do the sort of 

considerations that we have witnessed with the documents on the 25 

Cathedral.  So the immediate concern on the day was the security of 

buildings to prevent life risk.  Today of course all that life risk has been 

pretty much taken care of with section 45 Notices left on some 

buildings to restrict access but, yes, it is a different context. 

 30 

MS APPLEYARD:   Yes, so the decision to allow the demolition of the 

Cathedral, was that the last time the section 38 power was exercised? 

 

MR CUMBERPATCH:   Yes. 

 35 

MS APPLEYARD:   And when was that roughly? 

 

MR CUMBERPATCH:   It would have been about the early part of November. 

 

MS APPLEYARD:   November, yes.  So could you perhaps just put in general 40 

words what were the factors that caused the decision to allow the 

demolition in that case, given that it wasn’t in the dangerous building 

category? 

 

MR CUMBERPATCH:   Sure.  The decisions that had been made over the 45 

time on demolitions – I will rephrase that - the decisions that have been 
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made on the time within CERA for its work are consistent with the 

purposes of CERA establishment, which was to facilitate the recovery 

of Christchurch from the devastating impacts of the earthquake.   

 

 And so when we consider and present cases for decisions we do so 5 

within the context of the purposes of the Act.  And the purposes of the 

Act are, particularly 3D, is to enable the focused, timely and expedited 

recovery.  So the need for some pace has always been at the forefront 

of what we did, consistent with the other purposes which involves 

community participation et cetera, et cetera. 10 

 

 So looking at the various purposes of the Act under section 3, a number 

of those align very clearly with the request to consider the Cathedral, 

and in every case those aligned very well and so the decision was made 

consistent with the purposes of the Act, and in this case it was 15 

considered by the chief executive was reasonably considered necessary.   

 

 And that has always been a thing that we have had to put some thought 

into, is this actually reasonably considered necessary to actually 

exercise those powers?  And there is a number of tests around that.  So 20 

this was given a lot of consideration, obviously had a lot of good 

information and sometime was taken before a decision was worked 

through, but we are very comfortable where the decision got to. 

 

MS APPLEYARD:   Can I - - - 25 

 

MR CUMBERPATCH:   Sorry, and - - - 

 

MS APPLEYARD:   Sorry. 

 30 

MR CUMBERPATCH:   I want to say that is quite a different decision than the 

decisions made in May 2011, and so this decision is not a straight 

section 38 demolition decision.   

 

  [4.45 pm] 35 

 

 It is a decision that says the Diocese has gone through a number of 

considerations, come up with a one preferred option and said to us and 

said to the public, through the press, that it is their intention to retain as 

much heritage as is possible of that church, and that ideally they want 40 

to save the nave, as it were (INDISTINCT 0.33).   

 

 So within the context of the approval, there is a 12-step process that has 

to be followed by the church, each step certified off by CERA or its 

subsequent body that says “we have done all of this”, and in the event 45 



 Page 1086 

  

Ch9: Natural and Cultural Heritage Commenced 18.01.16 

that they get to a point where they cannot save nave then a full 

demolition is possible. 

 

MS APPLEYARD:   Yes. 

 5 

MR CUMBERPATCH:   But the objective is to save the nave.   

 

MS APPLEYARD:   So would it be fair to say that in the particular case of the 

Catholic Cathedral, that whilst the authorisation is for full demolition 

and the final decision on whether the nave is saved or not has been 10 

placed in the hands of Diocese rather than any regulatory decision 

maker? 

 

MR CUMBERPATCH:   The Diocese has to come back at each stage and have 

confirmation through CERA or a successor that the next step should be 15 

taken. 

 

MS APPLEYARD:   Yes, but subject to them doing that, ultimately if they get 

to the point where they can’t save the nave, that is ultimately a decision 

for the Diocese at the end of the day? 20 

 

MR CUMBERPATCH:   That is right.  

 

MS APPLEYARD:   Thank you.  Now paragraph 6.10 of your evidence, and 

within that the second part of that that starts section 38.6, you got that? 25 

 

MR CUMBERPATCH:   Yes. 

 

MS APPLEYARD:   You say in the middle of that, “however, I am aware that 

the Minister made amendments to the Operative City Plan to include a 30 

rule which effectively enabled works carried out under section 38 to be 

a permitted activity”. 

 

MR CUMBERPATCH:   Yes. 

 35 

MS APPLEYARD:   So that is what is in the Operative Plan? 

 

MR CUMBERPATCH:   Yes.  

 

MS APPLEYARD:   Were you here this morning when I cross-examined 40 

Ms Rachlin? 

 

MR CUMBERPATCH:   I was. 

 

MS APPLEYARD:   You were? 45 
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MR CUMBERPATCH:   I was.   

 

MS APPLEYARD:   Are you familiar with the document that I put to her 

which was a Public Notice whereby the Minister directed amendments 

to this Proposal 9? 5 

 

MR CUMBERPATCH:   Yes. 

 

MS APPLEYARD:   I am not if we have got a copy.  I don’t think I got her to 

formally produce it. 10 

 

SJH:   No, you didn’t. 

 

MR CUMBERPATCH:   That is the proposal that basically says a Section 38 

Notice requires no further consents. 15 

 

MS APPLEYARD:   Yes. 

 

MR CUMBERPATCH:   Yes, I am aware of that, yes.   

 20 

MS APPLEYARD:   So I think the answer you just gave there was, where 

there is a Section 38 Notice no further consent is required.  What is 

your understanding of the background to this Public Notice and the 

Minister’s and CERA’s decision to direct this change to Proposal 9? 

 25 

MR CUMBERPATCH:   It is around giving people certainty, and if we are 

using our powers to give certainty and expedite the process, then we 

don’t want to have a second bite of the cherry if you like, it will then 

undo the use of the powers to expedite the process. 

 30 

MS APPLEYARD:   Okay.  So I take it then that your position is that P8, as set 

out in the Minister’s Notice, which makes demolition and 

deconstruction of heritage items effectively permitted would be the 

Crown’s position on Proposal 9? 

 35 

MR CUMBERPATCH:   Correct.  

 

MS APPLEYARD:   Have you considered Mr Rachlin’s controlled activity 

status for demolition of both cathedrals where there is a section 38 in 

place? 40 

 

MR CUMBERPATCH:   Not in detail I would have to say, no. 

 

MS APPLEYARD:   What would your response be to the suggestion of the 

Council officer that despite this notice there should be controlled 45 
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activity status for demolition of the Cathedral of Blessed Sacrament 

despite the fact there is a section 38 in place? 

 

MR CUMBERPATCH:   I don’t see how that would expedite the recovery or 

continue the process that is set in place, given that there is a 12-step 5 

process to make sure that things are done in a timely and proper 

manner.  

 

MS APPLEYARD:   Yes, so if we just pick up on that.  Let us imagine that the 

Panel releases a decision on this matter tomorrow, adopting 10 

Ms Rachlin’s suggestion that there be a controlled activity consent 

required for demolition of the Cathedral, what would happen in 

practical terms, given what is happening at the moment? 

 

MR CUMBERPATCH:   I think it would inevitably delay the process of 15 

getting that building to the next stage. 

 

MS APPLEYARD:   So demolition would have to halt while the Diocese 

applied for a consent for a controlled activity? 

 20 

MR CUMBERPATCH:   Indeed, yes.  That is my understanding of it. 

 

MS APPLEYARD:   And what is your view on how that impacts on the 

recovery purposes that the Section 38 Notice was designed to achieve? 

 25 

MR CUMBERPATCH:   Well I think it just negates them. 

 

MS APPLEYARD:   Now I am going to ask you about another building, and 

that is the Public Trust building.  Are you familiar with that building? 

 30 

MR CUMBERPATCH:   I am.  

 

  [4.50 pm] 

 

MS APPLEYARD:   And in your time at CERA were you responsible for 35 

considering “applications” – I will put that in inverted commas again, 

made by the owners of this building for its demolition? 

 

MR CUMBERPATCH:   I was, all three of them. 

 40 

MS APPLEYARD:   Yes.  So there was one application made by the Public 

Trust – do you want to run through the applications that were made and 

your involvement in those. 

 

MR CUMBEERPATCH:   Certainly.  The first application came in and it was 45 

left to myself to make the decision on that.  I went through it and took 
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all the respective advices outlined in our Section 38 process that were 

included in my evidence. 

 

 Having done that, I concluded that the demolition met the purposes of 

the Act, particularly around enabling the recovery, around the Avon 5 

precinct, the adjoining commercial activity and those things. 

 

MS APPLEYARD:   Sorry, so the first application, your view - - - 

 

MR CUMBERPATCH:   My view was that it would be approved, I then, as 10 

part of the hierarchy of command and being a good chap and a civil 

servant, went and talked to our then CEO and told him that I had made 

that decision.   

 

MS APPLEYARD:   And sorry, you had the delegation to make that decision? 15 

 

MR CUMBERPATCH:   I had the delegation, yes, - - - 

 

MS APPLEYARD:   Under Section 38. 

 20 

MR CUMBERPATCH:   - - - under Section 38.  I made the decision. I then 

went and advised the CEO I had made that decision.  We had a process 

where we made a decision before we went out and told the public.  We 

would first talk with the CEO, then we would talk to the owner, then 

we talk to the heritage folk, as a courtesy because they had been 25 

involved all the way through, and then we would go to the public. 

 

 So I went straight to the then CEO, Roger Sutton - - - 

 

MS APPLEYARD:   So Mr Sutton was the CEO then? 30 

 

MR CUMBERPATCH:   Mr Sutton was the CEO at the time, and he said that 

he would like to think about that over the weekend, which was fine, 

that is his prerogative to do so.  He did that and then decided that he 

would reconsider it.  So he reconsidered it and decided in fact he would 35 

decline it. 

 

MS APPLEYARD:   So he effectively overruled your decision? 

 

MR CUMBERPATCH:   Yes, he pulled the decision up, which is not 40 

uncommon in Government circles.  If you have been involved in 

Government circles you know it has happened.  And his consideration 

was that in fact, while a number of the purposes I had outlined were 

correct, he thought there was a need for more public involvement in 

particular, and so he decided to overrule it. 45 
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 And he wrote in his decision to the owners, there was some information 

he felt was a bit light.  But then subsequently asked for another 

consideration and provided a lot more information, particularly around 

the financial viability. 

 5 

MS APPLEYARD:   Yes, now that is when I come in, and there was 

significant amounts of more information provided to CERA, with what 

we might describe as the next application? 

 

MR CUMBERPATCH:   Yes, there was, yes. 10 

 

MS APPLEYARD:   But by the time that application comes to be considered, 

we have a new chief executive, is that correct? 

 

MR CUMBERPATCH:   We did, yes. 15 

 

MS APPLEYARD:   Did your position change on your recommendation as to 

the fate of this building during that time? 

 

MR CUMBERPATCH:   No, however, you must remember I was not the 20 

decision maker, and having the previous decision being made by the 

CEO, any subsequent decisions also need to be made by the CEO. 

 

MS APPLEYARD:   Yes. 

 25 

MR CUMBERPATCH:   So I was still advising on the way through. 

 

MS APPLEYARD:   Yes, so then we get to the second CEO looking at it and 

he did not make a decision on the merits of demolition, did he? 

 30 

MR CUMBERPATCH:   No. 

 

MS APPLEYARD:   But he was concerned about public participation 

 

MR CUMBERPATCH:   Yes. 35 

 

MS APPLEYARD:   And his view was that the fate of the Public Trust 

Building should go through a public process, and this is one of such 

processes that was suggested, is it not? 

 40 

MR CUMBERPATCH:   Yes. 

 

MS APPLEYARD:   And there has been an opportunity for public participation 

and submission in this process? 

 45 

MR CUMBERPATCH:   Just go back? 
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MS APPLEYARD:   There has been an opportunity for public participating 

and submission in this process in relation to the Public Trust Building? 

 

MR CUMBERPATCH:   No. 5 

 

MS APPLEYARD:   There has been a submission process? 

 

MR CUMBERPATCH:   No. 

 10 

MS APPLEYARD:   I think I might leave the questions there, thank you. 

 

SJH:   I think you are talking past each other.  Dr Mitchell? 

 

DR MITCHELL:   Just one question thanks, Mr Cumberpatch.  What is your 15 

view on compliance or otherwise, to put it colloquially, earthquake 

building standards when a historic building is being rebuilt or restored 

or whatever and it fails to achieve building code compliance because of 

the practicalities. 

 20 

 What is your view on the desirability? 

 

MR CUMBERPATCH:   My personal view is that whether it is a heritage 

building or an ordinary building, the engineering standards should be 

the same. 25 

 

DR MITCHELL:   Thank you. 

 

MR CUMBERPATCH:   They are designed to protect life. 

 30 

DR MITCHELL:   Thank you, sir. 

 

SJH:   Thank you, Ms Dawson? 

 

MS DAWSON:   Thank you, Mr Cumberpatch.  You and Ms Appleyard, 35 

between you, have sort of had an interplay about making an 

application. 

 

MR CUMBERPATCH:   Yes. 

 40 

MS DAWSON:   But can you just clarify that it is not an application process 

but people may provide CERA with information, or encourage it or - - - 

 

MR CUMBERPATCH:   Over the time since the earthquakes and the 1,600-

odd demolitions and the thousand-odd we have done, most of the 45 

Section 38 Notices have been issued at our behest, we have gone out 
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and examined the buildings, made a determination they dangerous in 

the sense of what the public understands is dangerous, as well as 

dangerous what the building might understand.  So people have not 

come to us saying “can you get this down for us”, people have asked us 

to consider a decision using the section 38 powers. 5 

 

  [4.55 pm] 

 

 There is no provision to apply for a section 38, so people have said “we 

have a building, we have a situation, these are all the facts.  The way 10 

for us, we think, to expedite that activity is to ask you to consider doing 

it under a section 38 because if we go down the (INDISTINCT 00.36) 

process we think it is going to take far too long, and we will never get 

to all of those things”. 

 15 

 There has been a limited number of people who have asked us to 

consider a Section 38 Notice in that way, a limited number. 

 

MS DAWSON:   When it says “to ask CERA to commission or carry out the 

works” would that include the owner undertaking the works? 20 

 

MR CUMBERPATCH:   There are two things, when CERA commissions the 

works it is ultimately liable for those works, so we have to be very 

careful to get it right, and then there is the opportunity for either the 

owner to do the demolition or for CERA to do the demolition.  We in 25 

many cases preferred the owner carry out the demolition because it 

keeps up away from the money and all that sort of stuff.   

 

 In many cases over history when we have gone to urgent demolitions 

we have just done that work for expediency and had to incur the costs 30 

and then recover those from the owners. 

 

MS DAWSON:   When a decision has been made to issue a section 38, say in 

the case of the two cathedrals, does that require the owner, if they are 

going to be the ones doing the work, to undertake the work, or does it 35 

just give them the option? 

 

MR CUMBERPATCH:   It only gives them the option. 

 

MS DAWSON:   But if it was a dangerous building could the section 38 40 

require demolition? 

 

MR CUMBERPATCH:   Section 38 Notices, normally you have got a 10 day 

notice, so we give you 10 days to advise us how you are going to take 

down this dangerous building, and if you have not come back within 10 45 
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days then seriously we will now take that onus on ourselves and do the 

work and bill you for it. 

 

MS DAWSON:   But in the case of the two cathedrals under those Section 38 

Notices if a decision was made “actually no, we have changed our 5 

mind, we have found another option we not want to demolish the 

building” is that option still open to those building owners whilst a 

section 38 remains in place? 

 

MR CUMBERPATCH:   It is worth just taking a moment if I can, the Anglican 10 

Cathedral Section 38 Notice was put on quite early in the piece and 

somebody explained this morning the section 38 was to remove the 

hazard.  So it was not to take the building down, it was to remove the 

hazard and there is various interpretations on what that means.  My 

understanding is, it was meant to probably have come down about three 15 

metre in height and it would be done. 

 

 There was a section 38 put on the Catholic Cathedral originally to 

remove the hazard, and that was satisfied, so that section 38 was 

removed.  Now that section 38 made in a completely different context 20 

because at the time it is not about a dangerous building and life safety.  

It is about having a building that needs to be repaired, saved if they 

possibly can, and using the section 38 process it gives them an 

expedited and some certainty in that process. 

 25 

 If they come along at some point and decide that they want to go down 

another path then I guess they will come and talk to us and we will see 

what the legislation provides for or not. 

 

MS DAWSON:   My final question is, I presume from what you have told us 30 

because of the different forms of the notices that those notices contain 

detailed conditions that set out what is required, what process in the 

case of the Catholic Cathedral for example, the stepped and staged 

process that is required? 

 35 

MR CUMBERPATCH:   A second 38 demolition that is done by the owner, 

the building methodology has to be approved by CERA before they can 

start the work. 

 

MS DAWSON:   That methodology in the case of the Catholic Cathedral 40 

includes the steps and stages? 

 

MR CUMBERPATCH:   Yes, it includes a whole raft of things that are beyond 

my technical capability, but it is all there in all form, yes. 

 45 

MS DAWSON:   All right, thank you very much for that. 
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MR CUMBERPATCH:   Thank you. 

 

SJH:   Ms Huria? 

 5 

MS HURIA:   No, thank you, sir. 

 

SJH:   Judge? 

 

JUDGE HASSAN:   Just perhaps an observation sir, at this point.  Thank you 10 

Mr  Cumberpatch for those answers.  It may help me just to look at rule 

P8, but I would probably just flag to counsel that I am interested to 

know to make sure that the final form of that rule, excretion fits all of 

the circumstances you have described. 

 15 

 And just on basic reading of it at the moment, as I read it, it seems to be 

referring to work carried out or commissioned by the Chief Executive, 

and that might be the right wording, but I just want to make sure it is 

the right wording for instance “to cater for where an owner instigates 

something” as filed on behalf of the owner.  It is just a matter of 20 

making sure that is right, and bearing in mind our obligation is not to 

be inconsistent with the Recovery Plan.   

 

 So I do not have a question, but I am just flagging that, but I am 

interested in that issue from a legal point of view. 25 

 

  [5.00 pm] 

 

SJH:   Just for the record, Mr Cumberpatch, would you have a look at this 

document and just confirm to us that it is a Public Notice amending 30 

proposal 9?  

 

MR CUMBERPATCH:  Mm. 

 

SJH: And if you would be so good to formally produce it as exhibit 14.  35 

Thank you.  Anything arising, Ms Appleyard? 

 

EXHIBIT #14 – PUBLIC NOTICE: AMENDMENTS TO PROPOSAL 9: 

NCH FOR THE CHRISTCHURCH REPLACEMENT DISTRICT 

PLAN (STAGE 3) 40 

 

MS APPLEYARD:   No, sir. 

 

SJH:  Anything arising, Mr Radich? 

 45 

MR RADICH:   No, sir. 
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SJH:   Thank you, Mr Cumberpatch, you may stand down, you may be 

released.   

 

<THE WITNESS WITHDREW [5.00 pm] 5 

 

JUDGE HASSAN:   Mr Radich, I wonder if I can just address something to 

you.  You are about to call Ms McIntyre.  On the question of Akaroa 

and what might be a sensible transitional approach, say an assessment 

criteria, I have got in front of me a set of provisions, planning map 17, 10 

restricted discretionary rule 18, RD 18 within the Akaroa Character 

Area Overlay.   

 

SJH:   There is a proposal for an overlay under residential too which is a 

decision that is close to hand but has not been delivered yet so. 15 

 

MR RADICH:   I see. 

 

SJH:   Read into that what you will. 

 20 

MR RADICH:   I see. 

 

JUDGE HASSAN:   So it is a question of which I guess to think about which 

vehicle this would most appropriately be addressed to, either now or 

decision 2. 25 

 

MR RADICH:   All right, thank you, that is helpful. 

 

SJH:   Mr Radich, I am going to interpose with the lay submitters who have 

been waiting all day, we have run well over due mainly to the length of 30 

time it took to get answers this morning, so Ms Newby. 

 

MR RADICH:   Yes, thank you, sir. 

 

MS APPLEYARD:   Sir, I am just wondering if I could just address you on one 35 

matter, a timing issue.  I have a number of clients, Gabas, Tailorspace 

and the Catholic Cathedral who are appearing over the next couple of 

days and I just wanted to talk to you about submissions for those and 

perhaps cutting some time out of the process.   

 40 

 The sort of principal submissions on the way the Council has 

approached this heritage chapter are similar across those three clients 

and then I have some site specific issues around each of them, the 

submissions are quite detailed and quite lengthy, I would be happy to 

park the whole lot and do it as a closing on behalf of all three of them 45 

as a closing but I did have a discussion with Mr Conway about that 
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who indicated that he thought closings were only going to be in writing 

and I did really want the opportunity of being able to speak to them so I 

do not know whether the Panel has thought about whether there would 

be an opportunity to speak to - - - 

 5 

SJH:   Well we have never done it on the basis they are only in writing, what 

we have indicated is that there is going to be some more mediation in 

this one and it would be very difficult, so I think it would be better if 

you did address them in opening, Ms Appleyard, but just combine them 

and be as succinct as I know you can be. 10 

 

MS APPLEYARD:   Okay.  The only comment I was going to make was the 

Diocese is up tomorrow, that is where the bulk of the submission 

comes, I am conscious that you are short of time, we are short of time, I 

am happy to do them perhaps later when we call Gabas and 15 

Tailorspace, I do not need to do it tomorrow morning and take up time 

if we are behind. 

 

SJH:   Well if you are going to do it as one – we are only behind for one reason 

today, that will be self-evident to everybody.  We can’t help it when 20 

that happens. 

 

MS APPLEYARD:   Yes, so I am happy to file them tonight and address them 

tomorrow.  I am happy to file them when I call Tailorspace – I am 

happy to file them at any stage. 25 

 

SJH:   File them as soon as they are available and do it as one, and talk to the 

Secretariat and get it rescheduled so they are all together. 

 

MS APPLEYARD:   Thank you.  So that means that we can go – tomorrow 30 

when we get to the Diocese, et cetera and go straight into Diocese we 

will not need to put time in. 

 

SJH:   Yes. 

 35 

MS APPLEYARD:   Thank you. 

 

MR HANS VAN DER WAL:   Your Honour, there is one further matter I 

would also like to address just before my friend calls Ms McIntyre.  I 

had filed a notice indicating that I no longer wish to cross-examine her. 40 

 

SJH:   Yes, that has been noted. 

 

MR VAN DER WAL:   Yes, sir, and just following on from this morning and 

my questions to Ms Rachlin and I have discussed this with my friend 45 
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for the Crown, Mr Radich, in terms of the ability to put some questions  

to Ms McIntyre on behalf of the Great Christchurch Building Trust - - - 

 

SJH:   So you wish to withdraw your withdrawal, Mr van der Wal? 

 5 

MR VAN DER WAL:   No, sir. 

 

SJH:   Well, what do you want?  Just ask me what you want and I will answer 

you. 

 10 

  [5.05 pm] 

 

MR VAN DER WAL:   Sir, I would like to cross-examine Ms McIntyre not on 

behalf of the Civic Trust, but on behalf of the Greater Christchurch 

Buildings Trust, sir. 15 

 

SJH:   Did you apply to cross-examine the - - -  

 

MR VAN DER WAL:   I did not, sir, and - - -  

 20 

SJH:   So you are now seeking leave, well out of time to cross-examine? 

 

MR VAN DER WAL:   Yes, I am, sir, and the - - -  

 

SJH:   And it is going to be cross-examination, not putting legal submissions to 25 

the witness? 

 

MR VAN DER WAL:   That is correct, sir. 

 

SJH:   Well it better be. 30 

 

MR VAN DER WAL:   Yes, sir. 

 

SJH:   So we still interpose, these people have been waiting all day and 

suffering through all of this, so Ms Newby, if you would come to the 35 

back table and we will give you a microphone. 

 

MR VAN DER WAL:   Thank you, sir. 

 

SJH:   Now we have a submission that was filed on behalf of you by 40 

Mr Pedley, is that correct? 

 

DR NEWBY:   Sorry, I did not hear that. 

 

SJH:   We have a submission filed on behalf of Bolt Box Limited by Mr 45 

Pedley? 
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DR NEWBY:   Yes. 

 

SJH:   And you wish to speak in support of that? 

 5 

DR NEWBY:   Yes. 

 

SJH:   All right, well make sure you speak into the microphone and you go 

right ahead and tell us what it is you want to say. 

 10 

<SONJA NEWBY [5.06 pm] 

 

DR NEWBY:   Well good afternoon, I am Dr Newby, director of Bolt Box 

Limited, the owner of the property at 159 Manchester Street and I am 

here to oppose the submission at number 3633, calling for heritage 15 

listing of the building on that property. 

 

 Background.  Bolt Box Limited purchased the property in March 2014, 

at that time the building was awaiting demolition, all services had been 

disconnected and the building was in an advanced state of disrepair. It 20 

had been abandoned by tenants following the February 2011 

earthquakes and was subsequently vandalised and occupied by 

squatters. 

 

 We purchased the building for its central city location, with the idea of 25 

redevelopment. My husband, Warren Lane, who was a civil engineer 

took the lead on this project and explored various scenarios for 

bringing the building up to at least 67 percent NBS. However, he 

thought the economic viability of repairing and strengthening the 

building was marginal, which is why it remains in its current state of 30 

disrepair – recently my husband passed away. 

 

SJH:   Just take your time. 

 

DR NEWBY:   Heritage listing of this building. As far as we were aware no 35 

one thought this building had any heritage significance and indeed it 

was not on the Schedule of Heritage Items when the proposed District 

Plan was notified. Therefore, we were not expecting to have to provide 

any submission because no heritage expert had indicated any interest in 

our property at the appropriate time for notification seven months ago 40 

in July 2015. 

 

 The first inkling of Council support for heritage listing was on Monday 

23 November 2015, when I received a frantic phone call from Amanda 

Ohs of the Christchurch City Council Heritage team pleading with me 45 

to allow access to see inside the building.  I agreed to this even though 
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it was at a time of deep grief for me, having just lost Warren – excuse 

me. 

 

 I met Amanda Ohs at the property early the next day since she said she 

had a full schedule and wanted to come through as soon as possible, 5 

and I showed her through the entire building. 

 

 I did not understand that she was doing a heritage assessment and I got 

a little concerned about what was going on when she began to 

photograph selected quirky items such as hand painted signs but did not 10 

bother with the modern glass fitouts or the newish disabled toilet more 

representative of the interior, and I thought it was incomprehensible 

that Council could easily find us to send rates demands but could not 

find us in good time to discuss interest in heritage classification of the 

building and by this late stage in November there was no time 15 

remaining for me to make any submission and as you can imagine I 

was shocked and quite surprised to find out about the heritage interest 

in this unusual fashion with the Council contacting me to do a last 

minute heritage assessment without any prior notification. 

 20 

 And I am astounded that although the building was not included in the 

schedule of buildings to be considered for heritage listing as part of the 

notified plan, it has later been adopted by Council, following the 

submission by another person proposing that our building be listed as 

having a high historic significance which I was never notified of even 25 

though Council knew of that submission back in, at least 4 September 

2015, and this person is not even prepared to be heard to justify their 

submission but has imposed tremendous stress and expenses on me at 

this very difficult time personally. 

 30 

  [5.10 pm] 

 

 This hearing is the first opportunity that I have been given to express 

any views as property owner and to defend myself against the claims of 

heritage significance.   35 

 

 Given the late stage at which I found out about the proposal, as well as 

Council support for heritage listing, I lodged an application to be 

granted further time to make a submission, however leave to prepare 

expert evidence was declined.  I am therefore present today to provide 40 

what comment I can with this matter being of significant importance to 

me. 

 

SJH:   Sorry, who declined leave to file expert evidence? 

 45 

DR NEWBY:   Sorry, yes. 
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SJH:   Who did that? 

 

DR NEWBY:   The Panel. 

 5 

SJH:   I must say I have no recollection of ever seeing an application from you. 

 

DR NEWBY:   It was with you, for I don’t know, almost three weeks I think.  I 

don’t know, David is not here. 

 10 

SJH:   All right, well, we will check that. 

 

DR NEWBY:   Thank you.  Concerns around heritage listing.  When I realised 

that the building may be heritage listed I had many concerns including 

that I will not be able to rebuild a new building on the site.  That I will 15 

not be able to carry out the necessary earthquake repair work on the 

existing building.  That listing will create uncertainty about use of the 

building.  I will not be able to modify the building without resource 

consent which costs additional time and money with the risk that a 

consent application may be declined.  That heritage listing may impact 20 

on my ability to find tenants especially if those tenants require any 

modifications to the building. 

 

 Our original intention to redevelop the property depended on the 

economic viability of saving it.  The building simply cannot be 25 

occupied in its current state and requires significant work both to repair 

earthquake damage and to bring it up to requisite NBS percentage to 

get insurance and must be able to attract tenants.  I am concerned that 

heritage classification will force me to demolish this building because 

that classification will limit the options to save it.   30 

 

 Heritage merit of the building.  In regards to the supposed heritage 

merit of the building in my opinion it is simply a tired old government 

style building, only minimally functional even prior to the earthquakes, 

some floors having just one toilet and not even a kitchen.  Although the 35 

interiors have been extensively modified from since it was built, with 

mostly open plan fit outs and some floors having modern glass office 

partitions, reconfiguration and modernisation are absolutely essential to 

enable the building to be used at all.   

 40 

 I oppose this reality to the proclaimed shining architectural masterpiece 

it has been made out to be.  I feel the building is nothing noteworthy 

other than being one of the few unrepaired buildings left standing.  

That it was built for a financial institution does not merit special 

attention.  That is has three large safes does not merit special 45 

classification.  The single pane steel frame windows break easily, 
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provide minimal insulation and they leak magnificently.  That 

Peter Beaven worked on it is also nothing exceptional other than full 

credit being taken following the death of BJ Ager, the senior architect 

for the design of the building with Powell Fenwick Engineers.  The 

original plans we have only recognise BJ Ager as the architect so that 5 

points to a hybrid design at best.  It was not particularly iconic nor 

different from any office building of the day.  Indeed I reiterate that 

until very recently no heritage expert had flagged any significance to it. 

 

 Earthquake repairs.  The advice we received on the repair of the 10 

building was that it has round bar steel reinforcing which fails dismally 

in NBS percentage calculations.  Repair costs to bring it up to 

100 percent NBS would be prohibitive.  Quite possibly the only worth 

of the existing building structure is as a frame.  To be able to attract 

viable tenants a huge amount will need to be spent strengthening and 15 

revamping everything inside and out.   

 

 The only cost effective way to retain the existing structure is to latch 

diagonal bracing onto the front corners of the exterior of the building.  

Plans for such external strengthening have been prepared by Miyamoto 20 

International New Zealand Limited, structural architects.  And in 

summary this work involves installation of steel braced frames at 

specific bays on the exterior face of all four elevations, extension of 

floor slab to fill the discontinuity around stairs on the west elevation.  

Cut off all half height brick infill walls where they adjoin columns, 25 

strengthening of infill walls by installing brick ties and interior strong 

backs at first to fifth floors.  A copy of the plans are attached with these 

notes here.  Did you want me to hand those out? 

 

  [5.15 pm] 30 

 

SJH:   Circulate those please. 

 

DR NEWBY: Thank you so much. So this work is absolutely essential to 

strengthen the building to an acceptable level for occupation and it will 35 

obviously alter the external appearance of the building such that it will 

no longer have the simple vertical lines of the original concrete column 

structure nor the symmetrical window infill panels.  I expect that this 

would dramatically reduce any supposed heritage value of the building 

given the changes needing to be made to its external appearance. 40 

 

 Internal strengthening is simply uneconomic being in the order of three 

times the cost of the external strengthening.  I believe it will also have 

serious ramifications on appearance and character given that the 

interior of the building will need to be completely gutted in order for 45 
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this work to occur and diagonal bracing will need to be installed which 

would also be visible through the windows. 

 

 I am very concerned that if the building is heritage listed I will not be 

able to save it.  I have real challenges in completing the required 5 

earthquake repair works and I will not be able to make the changes and 

additions to the building necessary to make it viable for tenants to 

occupy the building. 

 

 Council heritage experts do not seem to recognise the reality that the 10 

building must change from its current aesthetic because of these 

required works and in fact it already has changed since the Council 

visit with the removal of the roof louvres therefore the surprising late 

change in sentiment by the experts would seem to be misguided and is 

actually not supportive of the retention of this building in any practical 15 

sense. 

 

 Options considered after becoming aware of possible heritage listing.  

Once they understood that the building could be heritage listed I 

progressed applications for different consents so as to keep my options 20 

as open as possible. These options included seeking consent for the 

demolition of the building which has been granted that is attached and 

partial demolition has commenced. The dangerous roof top louvres 

have gone. Secondly, seeking a certificate of compliance for the 

internal and external earthquake repair works, as well as internal works 25 

to make the building fit for tenants, including kitchens and other 

facilities, that is also attached.   

 

 Demolition of the building.  At the time of purchase the destiny of the 

building was demolition but I do not want to demolish the building and 30 

we have worked hard over the past two years to reconnect all of the 

services and clean it up and my preference remains to restore the 

building but given the costs of restoration and these uncertainties 

around the future of the building demolition may be my only option. 

 35 

 The surrounding property owners have expressed interest in the 

combined development if I do demolish and consent for demolition has 

already been granted and partial demolition already commenced with 

removal of the dangerously loose louvre system around the glass 

penthouse on the roof as alluded to. 40 

 

 The storms earlier in January resulted in some of the louvres being 

blown down onto the streets below so that whole system has now gone 

to make safe the public hazard.  The glass penthouse that remains at the 

top level is also loose and leaky with some of the flashings having 45 
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blown away too. This should be taken down shortly and contractors are 

ready to move on with demolition immediately if required. 

 

 The certificate of compliance for exterior strengthening and interior 

works, so in addition to the consent for demolition I also applied for a 5 

certificate of compliance in order to carry out the proposed external 

strengthening work discussed above which will inevitably alter the 

external appearance of the building and the application encompasses 

the interior fit out, repair and maintenance work required to be 

completed to make the building suitable for tenants including the west 10 

elevation precast panel infill, double glazing to all windows, internal 

floor infills, bathroom relocation and upgrade to all floors, kitchen to 

each floor, painting of exterior elevations, general wall and ceiling 

stripping from each floor, installation of insulation and new lining with 

some painting. 15 

 

 We have received confirmation from the Council that these works are 

permitted and can be undertaken without resource consent.  We applied 

for a certificate of compliance because to carry on we need to occupy 

this building, it is not economically viable to continue to leave it 20 

standing there empty costing rates and other expenses and if we cannot 

complete this exterior strengthening then demolition is likely to be 

inevitable. 

 

 There is also a billboard application that ETC Media Limited have 25 

lodged a consent application for a large electronic billboard to occupy 

the upper storeys of the building. 

 

  [5.20 pm] 

 30 

 The purpose of the signage is to enhance the amenity and vibrancy of 

the local central city area as well as provide economic benefits to the 

building owner, myself, by generating income to offset holding costs 

and provide for further redevelopment and improvement of the 

building. 35 

 

 James Lundy of Common Ground Studio has been engaged to provide 

an urban design assessment on the benefits and opportunities of 

utilising the signage to assist in generating income and kick-starting 

tenant reoccupation of the building. 40 

 

 My concern is that if the building is heritage listed, placing the 

billboard on the building will be impossible, or at the very least, invoke 

uncertainty in costs and pursuing resource consent for alteration to a 

heritage building which most likely would not be granted. 45 
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 Conclusion.  The information I have provided today is intended to 

explain that this is an earthquake damaged building.  It requires 

significant work both to be repaired and in order to be financially 

viable.  Heritage listing this building would create real uncertainty as to 

whether those necessary works can be achieved. 5 

 

 The uncertainty and inability to make decisions about works would 

prolong matters to the extent that financial capability to hold this 

property would not be sustainable long term.  Thus, if the building is 

heritage listed, I would have to seriously consider moving forward with 10 

demolition of the building in accordance with the consent that has 

already been granted. 

 

 In addition, I wish to point out the unfair process with the potential 

listing of this building and the position that it has put me under.  Unlike 15 

other potential heritage building owners, I did not get time to consider 

the potential listing, to discuss other options with the Council, or to 

commission expert evidence.  There has been no opportunity for me to 

properly participate in the Proposed District Plan review process in a 

democratic or fair way, or indeed, as the process is intended to operate, 20 

I do feel this whole process has been quite unfair on me as a private 

property owner and that due process has not been followed and it has 

just been a miserable three months ever since my husband died with 

this hanging over my head. 

 25 

 And I seek that the Panel not heritage list this building.  By leaving it 

off the schedule the Panel will open up the possibility for the building 

to be repaired and enhanced so that it can become a valuable asset 

within the Christchurch Central City, and that will then contribute to 

regeneration of the city. 30 

 

 Thank you. 

 

SJH:   Just for the record, on 8 December there was a direction issued that 

although your submission was late, it would be accepted and the 35 

timeframes were waived.  It also pointed out that we had already had 

the pre hearing, but if you wish to attend this Hearing, all you had to do 

was comply with those directions and it told you they were on the 

website, so presumably that would have been sent to Mr Pedley. 

 40 

DR NEWBY:   Okay, well he told me that you would not allow me additional 

time to prepare expert evidence. 

 

SJH:   There has been no application to follow late expert evidence, your late 

submission was accepted by the Panel. 45 
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DR NEWBY:   Yes. 

 

SJH:   And we referred you to the pre-trial directions that had already been 

made.  Unless you can show me when he applied for us to let you file 

late evidence, and certainly in the circumstances you have outlined, it 5 

would have been granted.    

 

DR NEWBY:   That is not what he told me, I am sorry. 

 

SJH:   I am sorry, it is a matter you need to take up with him, but we approved 10 

your submission. 

 

DR NEWBY:   Yes, I understand that, but then he apparently asked for 

additional time to prepare evidence. 

 15 

SJH:   Well, we can find no record of that, we will check again – just make 

sure you speak into the microphone so it is all recorded – but it is quite 

clear here and it says it, “we have already issued pre-hearing directions, 

it is your responsibility to comply with them if you want to come to the 

hearing” which included covering matters such as expert evidence, 20 

leave to file out of time, and all of those things. 

 

DR NEWBY:   I wasn’t told that. 

 

SJH:   All right, well we will just see if the Panel have any questions of you, 25 

Ms Newby.  Dr Mitchell? 

 

  [5.25 pm] 

 

DR MITCHELL:   Just one question thanks, Dr Newby, just so that I am clear 30 

in terms of the building, this is a six storey building that either has or 

used to have Vanilla Hairdressers on the ground floor? 

 

DR NEWBY:   Yes, most commonly known as the passport office, people 

went there to get their passport. 35 

 

DR MITCHELL:   I have just found a picture of it, thank you. 

 

SJH:   Ms Dawson? 

 40 

MS DAWSON:   No, my question was going to be, “is it the passport office?”   

 

SJH:   Ms Huria? 

 

MS HURIA:   No, thank you, sir. 45 
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SJH:   Judge? 

 

JUDGE HASSAN:   Just one, do you have the earthquake rating yet?  Do you 

know how its ratings come out?  

 5 

DR NEWBY:   It has not been formally assessed but given the round bar 

reinforcing it is somewhere between 15 to 30 percent. 

 

JUDGE HASSAN:   Yes, okay. 

 10 

SJH:   You say you have demolished some of it? 

 

DR NEWBY:   We have taken down, there was an addition which the Council 

Heritage Officer attributed to Peter Bevan which was the glass structure 

put on the roof and a pagoda with white aluminium louvres which were 15 

just sort of hooked in and quite a few of them had fallen down and 

come off and in that storm we had in January there were quite a few 

that ended up down on the footpath. 

 

SJH:   And 22 January is a building consent to demolish the whole building 20 

apart from the basement? 

 

DR NEWBY:   Yes. 

 

SJH:   And 1 February was telling you that you can do the external structural 25 

strengthening and you do not need a resource consent for that? 

 

DR NEWBY:   Yes, that has just come through today or yesterday. 

 

SJH:   So we have got a left hand and right hand not knowing what they are 30 

doing perhaps, Ms Newby? 

 

DR NEWBY:   Well the demolition consent was – they both went in at the 

same time, the demolition consent was approved first. 

 35 

SJH:   Approve something for demolition and then what a heritage listing on it? 

 

DR NEWBY:   Sorry? 

 

SJH:   I am talking to the lawyer – just take a seat for a moment. 40 

 

MR CONWAY:   Sir, I will not be able to answer at the moment, I would need 

to take instructions. 

 

SJH:   But if it has been issued, it is still a title to be acted on, isn’t it? 45 
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MR CONWAY:   That is the document that we have in front of us. 

 

SJH:   Yes,  it seems on its face to perfectly valid.  

 

MR CONWAY:   Well I do not have any reason to doubt that, I can take 5 

instructions, sir. 

 

SJH:   All right, well you could find that out.  Now, Dr Newby, just for the 

record, can you confirm that the plans you have submitted, the plans 

you obtained from Miyamoto for the strengthening of this building - - -  10 

 

DR NEWBY:   Yes. 

 

SJH:   - - - the 1 February is confirmation that you do not need a resource 

consent to do the external strengthening? 15 

 

DR NEWBY:   Correct. 

 

SJH:   And 22 January is a building consent approving demolition of the 

building except for the basement? 20 

 

DR NEWBY:   Correct. 

 

SJH:   All right, would you produce this so we have it in the record and it will 

be exhibit 15. 25 

 

EXHIBIT #15 – SUBMISSION OF DR SONJA NEWBY ON BEHALF 

OF BOLTBOX LIMITED 

 

SJH:   Mr Conway will update us further sometime tomorrow, I imagine he 30 

may not be able to do it first thing and we will get the Secretariat to 

advise you if there is anything relevant coming from that but I think 

you need to contact Mr Pedley. 

 

DR NEWBY:   Yes. 35 

 

SJH:   Thank you. 

 

DR NEWBY:   Thank you very much. 

 40 

<THE WITNESS WITHDREW [5.28 pm] 

 

SJH:   Now, Mr Robert and Ms Whaitiri.  They have gone home?  All right.  

Can you just check if they are outside, please.  Who excused them?  

Okay, all right, well we will go to Ms McIntyre where we hope for 45 

some succinctness, Mr Radich. 
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MR RADICH:   Thank you, sir.  I am sure that will be the case.  Call Sandra 

Jean McIntyre. 

 

5 



 Page 1109 

  

Ch9: Natural and Cultural Heritage Commenced 18.01.16 

<MS SANDRA JEAN McINTYRE, affirmed [5.29 pm] 
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<EXAMINATION BY MR RADICH [5.29 pm] 

 

MR RADICH:   Now, your full name is Sandra Jean McIntyre? 

 

MS McINTYRE:   Yes, it is. 5 

 

MR RADICH:   And you are a planning policy and project management 

consultant with Schema Limited? 

 

MS McINTYRE:   Yes, I am. 10 

 

MR RADICH:   You have given two statements of evidence, your statement of 

13 January 2016. 

 

  [5.30 pm] 15 

 

MS MCINTYRE:   Yes. 

 

MR RADICH:   And you have a rebuttal statement of 15 January 2016? 

 20 

MS MCINTYRE:  Yes, two statements of evidence, so there was also a 

statement of evidence in December which was of the central city 

provisions. 

 

MR RADICH:   That is right and that is the statement of evidence, thank you, 25 

dated 10 December 2015 on the central city provisions. 

 

MS MCINTYRE:   That is correct. 

 

MR RADICH:   Thank you, and your evidence today is focusing on 9.3 and 30 

9.4. 

 

MS MCINTYRE:  9.3 and 9.4 and the provisions related to that as well as 

generally the central city provisions. 

 35 

MR RADICH:   Yes, thank you very much. 

 

MS MCINTYRE:   And proposal 9. 

 

MR RADICH:   Thank you, and do you have any changes you like to make any 40 

of the statements? 

 

MS MCINTYRE:   No. 

 

MR RADICH:   Thank you. Now please, and you confirm them to be true and 45 

correct? 
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MS MCINTYRE:   Yes. 

 

MR RADICH:   Please now provide a summary of your evidence for the Panel, 

in doing so, just perhaps for efficiency sake, you are going to refer, Ms 5 

McIntyre, I think are you not, to two documents that you like to 

produce? 

 

MS MCINTYRE:   That is correct. 

 10 

MR RADICH:   The first of them as an updated points of difference table 

between the Crown and the Council? 

 

MS MCINTYRE:   Yes. 

 15 

MR RADICH:   And you have copies of that available? 

 

MS MCINTYRE:   Yes, I will produce - - -  

 

SJH:   Just pause a moment. Dr Newby, if you are about to leave - - -  20 

 

DR NEWBY:   I can wait for the - - -  

 

SJH:   No, I do not want to hold you up any longer, you been here all day. My 

inclination at the moment is that this matter is not sorted out 25 

satisfactorily and you wanted to give a late expert evidence given the 

only other party is Mr Lockhead and it came from a late further 

submission from him in any event and it is only the Council on the 

other side and given what you have outlined to us about the approach 

and how it was made to you, we would grant you leave to file late 30 

evidence if it becomes necessary, all right, but you still need to go and 

talk to Mr Pedley. 

 

DR NEWBY:   Yes. 

 35 

SJH:   Okay? Right, carry on, Mr Radich. 

 

DR NEWBY:   Should I wait for her to do this? 

 

SJH:   No, you can go now. Carry on. 40 

 

MR RADICH:   Thank you, sir, and do you produce the points of difference 

table, exhibit 15? 

 

MS MCINTYRE:   Yes, I produce that. 45 
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MR RADICH:   Thank you, copies are available through the secretariat and 

secondly, you have an amendment to policies and rules in 9.4 to reflect 

the scheduling of significant trees in the public realm and this is a 

document prepared by you and by Helen Low, is that correct? 

 5 

MS MCINTYRE:   That is correct. 

 

MR RADICH:   And would you produce that now please as exhibit 16? 

 

MS MCINTYRE:   Yes, I produce that as exhibit 16. 10 

 

EXHIBIT #16 – APPENDIX 1 – POINTS OF DIFFERENCE BETWEEN 

THE CROWN AND COUNCIL 

 

EXHIBIT #17 – AMENDMENTS TO POLICIES AND RULES IN 9.4 TO 15 

REFLECT SCHEDULING OF SIGNIFICANT TREES IN PUBLIC 

REALM 

 

MR RADICH:  Thank you, and you will refer to them will you not in the 

course of your summary? 20 

 

MS MCINTYRE:   I will. 

 

MR RADICH:   Thank you very much, please now would you provide your 

summary for the Panel. 25 

 

MS MCINTYRE:   Mr Radich, has identified the statements of evidence that I 

provided for this hearing, there are a range of matters in the Crown’s 

submission that these address, the revised proposals produced by Ms 

Rachlin, Ms Jenkin in relation to the utilities’ proposal and Mr Long in 30 

relation to the subdivision proposal, have gone some way to resolving 

the Crown’s concerns. 

 

 Exhibit 15 updates the remaining points of difference between the 

Crown and the Council, although I note that this update does not reflect 35 

any changes in Miss Cameron’s recommendations that have arisen 

during the course of this hearing. 

 

 The key remaining areas of difference relate mainly to aspects of the 

framework in the Replacement Plan for management of historic 40 

heritage.  

 

 Firstly, objective 9.3.1, my evidence-in-chief recommends recognition 

in objective 9.3.1 of the need to facilitate ongoing use and adapt of 

reuse of heritage items.  45 
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 Ms Rachlin in her rebuttal evidence considers it sufficient to recognise 

this in the policies – I disagree. I do not consider that effective heritage 

management can be assured without the ability for continued use of 

heritage items. Ongoing viable use is essential to ensure that the items 

and their associated heritage values continue to be maintained. This 5 

should be recognised as part of the objective to ensure that it is 

appropriately reflected in policy approaches and methods. 

 

 Turning to the policy on demolition. Demolition of a heritage item 

results in irreversible loss of the heritage values that make the item 10 

significant and I support a strong policy discouraging demolition. 

However, there are circumstances and those have been canvassed quite 

a bit today in which demolition is the best or the only practical option 

and I consider it is important that these circumstances are clearly 

recognised in the policy to provide direction for decision making. 15 

 

 The considerations included in 17th January revised topic 9.3, provide 

guidance on consideration of alternatives to demolition, but I do not 

agree with Ms Rachlin that they provide the necessary clarity about 

when demolition could be appropriate. 20 

 

  [5.35 pm] 

 

 Proposals for streamlining and reducing consent requirements.  

Informal mediations taken place on the proposals advanced in my 25 

evidence and that of Mr Phillips and Mr Nixon for reduction or 

streamlining of consent requirements through use of expert supervision 

or certification and/or preparation of plans for works on heritage items.   

 

 I generally support the amendments proposed by Ms Rachlin, but I 30 

consider that there would be merit in extending the use of certification 

for heritage upgrade works, reconstruction and restoration beyond the 

focus that she has recommended which is solely on earthquake 

damaged heritage items. 

 35 

 The ability of approved practitioners to make appropriate decisions 

about heritage management should be equally trusted, whether or not 

the item has suffered earthquake damage.  Broadening the scope of the 

provisions would facilitate wider recovery by reducing the time and 

cost involved in management of heritage items. 40 

 

 In my evidence-in-chief I set out suggestions for a process providing 

for exemptions from the rules where certification is provided that 

works will not affect heritage fabric for the overall significance of an 

item or setting. 45 
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 This is intended to avoid unnecessary consenting arising from 

uncertainty about the extent of heritage fabric or the part of heritage 

setting within the map boundary that is actually integral to the heritage 

values. 

 5 

 I have also suggested a consent path for a bundle of activities over a 

period of time in accordance with the conservation plan. This is 

intended to provide an alternative to multiple consents being required 

for separate components of ongoing work on a heritage item. 

 10 

 Following discussion with other parties I still consider that these 

approaches merit consideration, but that this needs to be in a form that 

is simpler and aligns more closely with the certification and supervision 

package now proposed by Ms Rachlin.  Refinement of the approaches 

would require further discussion between the parties. 15 

 

 Turning to the definitions, Ms Rachlin has incorporated some of the 

recommended amendments to definitions discussed in my evidence and 

that of Mr Bowman.  I support the direction of most of her amendments 

but consider that some further amendments, as set out in exhibit 15, 20 

would be desirable to sharpen the focus on heritage fabric and heritage 

significance to improve consistent with ICOMOS Charter where that is 

appropriate, and also to distinguish more clearly between the defined 

activities. 

 25 

 Protection of interiors.  I consider that blanket protection of interiors, 

particularly in privately-owned heritage buildings is impractical and 

unreasonable onerous.  In my evidence-in-chief I recommend that 

interiors warranting protection be specifically identified in the schedule 

of heritage items. 30 

 

 Ms Rachlin in her rebuttal evidence discusses the difficulty of 

providing a comprehensive inventory of interiors. I wish to clarify that 

my recommendation is not intended to require detailed description of 

interior components but only whether or not the interior of a listed 35 

heritage item is to be subject to the rules. 

 

MR RADICH:   Thank you. 

 

MS McINTYRE:   No, I am not quite there, I have a little bit more.  In relation 40 

to the use of one or two significance categories, I discuss the lack of 

distinction between the two groups of heritage items identified in the 

Replacement Plan, and just note that I have not seen any evidence 

provided which persuades me to change my view that the distinction is 

not sufficiently clear to warrant the use of two categories, and that use 45 

of a single category would simplify the plan. 
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 In relation to identification and management of heritage areas, I rely on 

Mr Bowman’s evidence that there is sufficient information available to 

justify recognition of the Heritage New Zealand register for heritage 

area in Akaroa. 5 

 

 I agree that extension of the boundaries beyond those demarcated in the 

Banks Peninsula District Plan already, or the inclusion of new resource 

consent requirements would not be appropriate without consultation 

with property owners and the wider community.  However, I consider 10 

that inclusion of a matter of discretion requiring consideration of the 

effects on heritage values for activities already subject to restricted 

discretionary consent in the underlying zone would be appropriate to 

ensure that these effects are considered along with the amenity 

considerations already required. 15 

 

 Just briefly, in relation to significant trees in topic 9.4, I just note that in 

my rebuttal evidence I have supported Ms Lowe’s (ph 4.56) 

recommendation that significant trees in the public realm that are 

currently identified in the Operative District Plan should continue to be 20 

specifically recognised in the Replacement Plan.   

 

  [5.40 pm] 

 

 And exhibit 16 shows the draft amendments to the policies and rules in 25 

9.4 that Ms Lowe and I have worked together to agree on.  These have 

not yet been discussed with Ms Rachlin.  I understand that Ms Lowe 

has been trying to get a meeting with her to discuss those but because 

Ms Rachlin has been focused on heritage matters and heritage 

mediation at the moment that meeting has not yet happened. 30 

 

 The last matter, just briefly, is in relation to the central city provisions 

that have been integrated into proposal 8.  My statement of evidence on 

the central city provisions discusses the need to clarify and simplify the 

rules in proposal 8 controlling subdivision in the Avon River precinct 35 

Te Papa Ōtākaro zone.   

 

 Mr Long’s rebuttal evidence recommends amendments to address my 

concern however the amendments he proposes do not have the desired 

effect, they make the provisions less clear and include incorrect 40 

references to the name of the zone and I include further amendments in 

exhibit 15 to clarify rule 8.2.2.2, rule RD10 and RD14 on there. Thank 

you. 

 

SJH:   Thank you.  Mr Conway? 45 
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MR RADICH:   Thank you, just for clarity, sir, I indicated the wrong numbers, 

the exhibits should be 16 and 17, thank you. 

 

SJH:   Thank you.  Yes, Mr Conway? 

 5 

<CROSS-EXAMINATION BY MR CONWAY [5.41 pm] 

 

MR CONWAY:   Thank you, sir.  I am conscious of time and I am wondering 

if I can be reasonably brief on the basis of my indication through 

Ms Rachlin that further discussions between witnesses on wording 10 

might be useful. 

 

SJH:   Yes. 

 

MR CONWAY:   Good afternoon, Ms McIntyre.  I propose on that basis to ask 15 

you some questions about some principles and then leave matters of 

detail drafting to those further discussions which I hope will be able to 

occur.  In terms of the objective, Ms McIntyre, objective 9.3.1, I 

understand your desire is to include recognition of the role of ongoing 

use and adaptive reuse, would you accept that paragraph B3 already 20 

does contain reference to the continued use of heritage items? 

 

MS McINTYRE:   B? 

 

MR CONWAY:   B3 in the latest version. 25 

 

MS McINTYRE:   It includes reference to that but I don’t think that it includes 

very clear direction in relation to that. 

 

MR CONWAY:   So it is a matter of clarity that you wish to take further? 30 

 

MS McINTYRE:   It is a matter of clarity and I think priority.  The wording 

that I have proposed is broader, it relates more broadly than just to the 

effects of the Canterbury earthquakes.  It recognises that that 

facilitation of ongoing use and adaptive reuses is always going to be 35 

central to heritage management, it is not just an earthquake damage 

matter. 

 

MR CONWAY:  And perhaps while we are on that topic, you commented 

earlier about the use of certification and you want to extend that beyond 40 

earthquake repairs and earthquake response. 

 

MS McINTYRE:   That is correct. 

 

MR CONWAY: Would you accept that in the context of recovery it is 45 

particularly the earthquakes that have generated a need to create extra 
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flexibility in the provisions with respect to the protection of historic 

heritage? 

 

MS McINTYRE:   I think it is important to provide that flexibility in relation to 

earthquake damaged buildings but I don’t think that importance is 5 

limited to earthquake damage.  I think it is important to provide the 

flexibility for people to do the works to manage heritage items, in 

particular those matters such as heritage upgrades and heritage 

investigative works, reconstruction and restoration which are all 

focused on maintaining the heritage.  It is important for that flexibility 10 

to be provided across the board I believe. 

 

MR CONWAY:   So your view on that is independent of the earthquakes in the 

particular Christchurch recovery setting that we are dealing with now? 

 15 

MS McINTYRE:   It has broadened focus more by that context but it is not 

confined to that context. 

 

  [5.45 pm] 

 20 

MR CONWAY:   Briefly on the two group categorisation, would you accept 

that if there was a concern that the rules do not sufficiently distinguish 

between groups 1 and 2, then instead of merging the groups, one 

approach would be to include more distinction in those provisions? 

 25 

MS McINTYRE:   I accept that, I think there would need to be some 

reasonable level of analysis as to what the appropriate distinctions were 

to be made, but yes, I accept that. 

 

MR CONWAY:   In terms of consistency with ICOMOS which you have 30 

raised, would you accept that the degree to which ICOMOS principles 

should be reflected in the District Plan, is a matter of judgement? 

 

MS McINTYRE:   Yes, and I think that it needs to reflect the respected 

purposes of the Charter and of the District Plan clearly. 35 

 

MR CONWAY:   And that is a matter which there is still some disagreement 

between you and Council witnesses, in terms of the implementation of 

that, I should say? 

 40 

MS McINTYRE:   I think that most of those matters have been largely 

resolved, but I may be wrong. 

 

MR CONWAY:   Thank you.  In terms of heritage interiors, you were here 

when Mr Bowman gave evidence that he considers protection of 45 

heritage interiors is important? 
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MS McINTYRE:   Yes. 

 

MR CONWAY:   And you indicated a few moments ago, that your preference 

in terms of the recognition and the plan of those interiors is simply to 5 

state in relation to each building, or type of building, whether the 

interior is protected rather than a detailed listing of the interior features, 

is that correct? 

 

MS McINTYRE:   I think it is important for the Plan to provide certainty to 10 

people as to whether the interiors of their building are subject to the 

rules.  I do not think a detailed description of those interiors is 

necessary to do that, but I think it needs to be clear to people whether 

they are in or out, and I think there needs to be a clear justification to 

put people in. 15 

 

MR CONWAY:   And the way to implement that would be potentially to 

amend the definition of heritage fabric to clarify that all interiors were 

included, wouldn’t it? 

 20 

MS McINTYRE:   I do not think that would be appropriate. 

 

MR CONWAY:    I know that is not your preference, but that is one option if 

that approach was to be taken? 

 25 

MS McINTYRE:   It would provide more certainty, yes. 

 

MR CONWAY:   In relation to heritage areas, you have relied on the evidence 

of Mr Bowman that the Akaroa Heritage Area in the Operative Plan has 

sufficient basis to be carried over into the Proposed Plan? 30 

 

MS McINTYRE:   That is correct. 

 

MR CONWAY:   And you will accept that there are opposing views on that by 

Dr McEwan and Ms Burgess? 35 

 

MS McINTYRE:   Yes. 

 

MR CONWAY:   And so those views would need to be weighed in the overall 

decision whether to include it? 40 

 

MS McINTYRE:   Yes. 

 

MR CONWAY:   In terms of Central City Recovery Plan, your evidence at 

paragraph 6.5 discusses the recovery plan.  Would you accept that the 45 

District Plan needs to strike a balance between the immediate recovery 
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needs of the city and the ongoing management of heritage under 

Section 6F? 

 

MS McINTYRE:   I accept that the Plan needs to strike that balance but I also 

am very aware of the requirement that it be consistent with the Central 5 

City Recovery Plan. 

 

MR CONWAY:   Yes, and the requirement is that the District Plan must not be 

inconsistent with the Recovery Plan, is that right? 

 10 

MS McINTYRE:   That’s right. 

 

MR CONWAY:   The requirement is not to be identical to the Recovery Plan, 

is it? 

 15 

MS McINTYRE:   I agree. 

 

MR CONWAY:   So in the context of the District Plan, it is open to the Panel 

to include restrictions it sees as suitable in terms of the 10 year life of 

the District Plan? 20 

 

MS McINTYRE:   The Panel will need to make a decision as to what is not 

inconsistent with the CCRP, yes.  

 

MR CONWAY:   And so if a permitted activity rule had a condition on it for 25 

the Central City that was not mirrored in the Central City Recovery 

Plan, the existence of that standard would not automatically make that 

permitted activity rule inconsistent with the Central City Recovery 

Plan, would it? 

 30 

MS McINTYRE:   That is a matter for the Panel to exercise its judgement on. 

 

MR CONWAY:   Turning briefly to public realm tree protection, your 

evidence-in-chief, in that evidence your position was that you were 

happy with Ms Rachlin’s revised proposal for topic 9.4. 35 

 

  [5.50 pm]  

 

MS McINTYRE:  I was comfortable with it, I did note that I do still have some 

questions about whether there is a need for the general level of 40 

protection in the public realm but I accepted that since the Council has 

restricted that too essentially, the land that it is responsible for, then 

that is a matter for the Council rather than for me. 

 

MR CONWAY:   Yes, and the Crown submission did not seek the scheduling 45 

of individual trees in the public realm? 
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MS McINTYRE:   No. 

 

MR CONWAY:  So that is a matter that you have picked up on since that time? 

 5 

MS McINTYRE:  Ms Lowe’s evidence directly referred to mine and I needed 

to respond to that and it was also a matter that was raised in mediation 

between the parties and at the mediation and also when Ms Lowe raised 

it in her evidence I acknowledged that her argument had merit and that 

scheduling the significant trees in the public realm would be more 10 

consistent with the approach taken on private land and I supported it on 

that basis. 

 

MR CONWAY:  The public realm trees that are being talked about for being 

listed under this particular proposal by Ms Lowe have not been the 15 

subject of significant assessment using the methodology that has been 

applied for topic 9.4, have they? 

 

MS McINTYRE:   I have not been involved in the detailed discussion on the 

methodology of the assessment, I am not particularly familiar with 20 

what the distinctions are between the methodology and the Operative 

Plan and the Replacement Plan. 

 

MR CONWAY:   And without delving into the methodology, if I was to say to 

you that the Council in preparing topic 9.4 has not gone out of 25 

reassessed public realm trees or their individual significance, you 

would not dispute that? 

 

MS McINTYRE:   I take your word on that. 

 30 

MR CONWAY: And so if there was a decision by the Panel to schedule 

individual trees in the public realm, would you accept that we would 

not currently be able to determine which trees should be scheduled in a 

consistent manner with the trees that are in the private tree schedule? 

 35 

MS McINTYRE:  I do not think I could form an opinion on that without 

having a better understanding of the differences between the 

methodology and the Operative Plan and the Replacement Plan. 

 

MR CONWAY:  Do you accept though that if no assessment had been 40 

undertaken then there would be a disconnect? 

 

MS McINTYRE: I think it would depend on the extent to which the assessment 

undertaken in the Operative Plan was still valid but it may be different, 

I do not know. 45 
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MR CONWAY:   Say those problems could be resolved, in terms of the trees 

which are currently protected under the public realm provisions, would 

you accept that scheduling of those trees in addition to the public realm 

protection would essentially involve a duplication of protection of 

those trees? 5 

 

MS McINTYRE:   It could be seen to be a duplication, my approach to dealing 

with that would be to remove the general layer of protection in favour 

of the protection of the significant trees but there could be a 

duplication, yes. 10 

 

MR CONWAY:  And finally in terms of subdivision provisions, you have 

indicated that you have some further clarifications you think that could 

be made to Mr Long’s provisions after you intend to discuss those with 

him. 15 

 

MS McINTYRE:  Well I did, they were included in my evidence, they were 

included in the attachment to my evidence, I am quite happy to discuss 

them directly with Mr Long. 

 20 

MR CONWAY:  So they are the same matters that you had raised in your 

evidence? 

 

MS McINTYRE:   Yes. 

 25 

MR CONWAY:  And are you aware of his response to those through his 

exhibit 10? 

 

MS McINTYRE:   He did not address that particular rule.  His exhibit 

addressed the matters that were raised specifically in relation to the 30 

submissions on proposal 8, this was raised in relation to the integration 

of proposal 13 into proposal 8 and he did not address those in that 

exhibit so there is a gap there. 

 

MR CONWAY:  Right.  Thank you, sir, I do not think I will take that any 35 

further. 

 

SJH:   Thank you. Now Mr van der Wal, we have the most extraordinary late 

application for leave I have ever experienced, to cross-examine on 

behalf of the Great Christchurch Building Trust, I will grant that leave, 40 

but in future apply properly. 

 

<CROSS-EXAMINATION BY MR VAN DER WAL [5.55 pm] 

 

MR VAN DER WAL:  Yes, sir, I am grateful to the Panel. 45 
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 Good afternoon, Ms McIntyre, I want to commence by asking you, 

have you read the evidence of Professor Lockhead? 

 

MS MCINTYRE:   No, I have not. 

 5 

SJH:   Sorry, could you speak into the microphone, it is very difficult to hear? 

 

MR VAN DER WAL:   Apologies, sir. 

 

SJH:   The evidence of who? 10 

 

MR VAN DER WAL:  Associate Professor Lockhead. 

 

SJH:   The answer was “no”, wasn’t it? 

 15 

MS MCINTYRE:   I don’t think so.  I may have.  I did scan some of the 

evidence of the Greater Christchurch Buildings’ Trust, I cannot recall 

whether Dr Lockhead’s evidence was part of what I scanned or not. 

 

MR VAN DER WAL:   Certainly and in that evidence if I were to say to you, 20 

that in that evidence he explains the extraordinary significance of the 

Christchurch Anglican Cathedral, you would have to accept his 

expertise on that wouldn’t you? 

 

MS MCINTYRE:   I understand that he is an expert. I do not know that I can 25 

say further than that. 

 

MR VAN DER WAL:   Well this morning when I was asking some questions 

of Ms Rachlin she accepted that the building was very significant, 

would you accept that as well and you - - -  30 

 

MS MCINTYRE:   I accept that that building has significance, yes. 

 

MR VAN DER WAL:   Yes. And so, that in terms of its level of significance, 

that that would translate into making it important to have an open and 35 

transparent process with sufficient scope for public participation for 

determining whether it should be demolished or not? 

 

MS MCINTYRE:   I would accept that certainly in normal circumstances you 

would want to have a public process associated with that, yes. 40 

 

MR VAN DER WAL:  Yes. And yet your evidence supports a permitted 

activity rule for the demolition of that building to the extent that it is 

consistent with a Section 38 Notice? 

 45 
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MS MCINTYRE:  That is correct, but the Section 38 Notice is not normal 

circumstances that the Section 38 Notice relates to what are abnormal 

circumstances and is designed to deal with that. 

 

MR VAN DER WAL: And I put it to you though that in terms of the 5 

immediate threat that those circumstances have passed have they not? 

 

MS MCINTYRE:   I could not comment on that. 

 

MR VAN DER WAL:  I see, but you would accept then that in terms of 10 

providing for public participation a discretionary activity path would be 

an appropriate means of resolving that issue? 

 

MS MCINTYRE:   A discretionary activity path in relation to what? 

 15 

MR VAN DER WAL:  The activity of demolishing that building. 

 

MS MCINTYRE:   I think within the bounds of the Section 38 Notice I think 

that it would not be appropriate to essentially relitigate that, in terms of 

anything that falls outside that Section 38 Notice then I would agree 20 

with you that there should be a – there should be some sort of a consent 

process that provides for appropriate assessment. 

 

MR VAN DER WAL:  Just in terms of the reasons for why this Section 38 

Notice overrides the need for public participation, can you comment on 25 

that? 

 

MS MCINTYRE:   I mean the Section 38 Notice serves a particular purpose 

which is related to the purposes of the CERA Act, but I think to have 

rules in the District Plan which cut across that or conflict with that, 30 

limit the ability of, you know of that purpose to be fulfilled and that is 

really the basis of my support for the permitted activity. 

 

MR VAN DER WAL:   So simply - - -  

 35 

SJH:   Well I think you are drifting into what you said you would not do which 

is asking questions about legal interpretation, it is really a matter of 

relationship - - -  

 

MR VAN DER WAL:   Yes, no I accept that, sir. 40 

 

SJH:   - - - between 38 and the RMA, it is really a matter for your closing 

submissions, is it not, you accept that? 

 

  [6.00 pm] 45 
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  [6.00 pm] 

 

MR VAN DER WAL:  Yes, I do, sir, thank you.  Just in terms of your 

comments in terms of consistency with the Central City Recovery Plan, 

I just want to make sure I understand, do you accept that basically – or 5 

what you were saying, that basically the level of consistency or whether 

it is not consistent, is primarily a legal interpretation issue? 

 

MS McINTYRE:   Yes, I think it is very much a legal interpretation issue. 

 10 

MR VAN DER WAL:   Thank you, I have no further questions. 

 

SJH:   Thank you, Mr van der Wal, Dr Mitchell. 

 

DR MITCHELL:  Thank you, sir, good afternoon, Ms McIntyre.  Just starting 15 

off, you will have heard the questions I have asked various of the 

witnesses today about building standards and compliance with 

earthquake codes and things, do you have a view on the extent to which 

the risk to public safety from having a below code, or below 

100 percent of code, heritage building should be factored in to the 20 

public benefits to be gained by retaining the heritage building itself, or 

the heritage feature itself? 

 

MS McINTYRE:  I do have a view, I am not sure whether it is directly on your 

question and my view essentially is that the percentages of compliance 25 

with the standards are one of the matters to be considered. The way in 

which those standards are applied, I think needs to be coloured by a 

range of factors such as what type of use the building is being put to 

because that also affects the level of risk, also financial considerations, 

the considerations around the priority to be given to protection of 30 

heritage.  I do not think that compliance with a 33 percent or a 67 

percent or 100 percent standard in itself, should be the sole 

consideration. 

 

DR MITCHELL:   Is there anywhere that you can point me to in the provisions 35 

that you have proposed where that assessment matte that you have just 

raised, in relation to public safety and building code is explicitly 

provided for, or at least provided for in a way that is transparent? 

 

MS McINTYRE:   Certainly not in so many words. 40 

 

DR MITCHELL:   Do you think it should? 

 

MS McINTYRE:   I think it would probably be helpful, yes. 

 45 
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DR MITCHELL:  Thank you. You have made some comments about the 

protection of heritage interiors and you basically said, as I understand 

it, that if they can be identified and they are worthy of protection, they 

should be mentioned and if they are not, then there is no protection of 

them. 5 

 

 I guess the question in at a practical level is that if nobody knows that 

there are heritage features inside a building, how could you ever protect 

them and enforce a provision requiring them to be protected in the first 

place, because you would just take the chainsaw to it and no-one would 10 

ever see it. 

 

MS McINTYRE:  Yes, I asked the same question and that is why I think in 

general, in privately owned buildings, I think there has to be a pretty 

good justification for the district plan to be getting in to protecting 15 

those interiors. 

 

DR MITCHELL:  All right, thank you.  Can I just refer you to the attachment 

to your evidence-in-chief, I think it is attachment 1, it is the table, your 

visions to various objectives and policies and so forth, and start at page 20 

63? 

 

 And dealing firstly with objective 9.3.1.  I just want to understand.  At 

the moment you have got an A that talks about the contribution of 

historic heritage to the district’s character.  And then underneath that 25 

you have got (i), (ii) and there is a (ii) that I think should be a (iii) but is 

there some words missing at the end of A that says in order to or 

something to that effect, or is the (i), (ii) and (iii) a separate line item? 

 

MS McINTYRE:   The way it reads and the strike through makes it a little bit 30 

hard to read, the way it reads is, “The contribution of historic heritage 

to the district character and identity is maintained through points (i), (ii) 

and (iii). 

 

DR MITCHELL:   Oh, ‘through’ is there, I see.  All right, that has clarified that 35 

but just going on a step further.  The previous – well, you would accept 

that this is the only objective, whether it is your version or Ms 

Rachlin’s, there is only one historic heritage objective? 

 

MS McINTYRE:    Yes. 40 

 

DR MITCHELL:   The strike out part of this at the bottom (iii) which talks 

about recognising the effects of the Canterbury earthquakes on the 

“ability to retain, restore and continue to use heritage items” you have 

taken that away and you have replaced it with “facilitating the repair 45 
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where it is practicable” but that is a subtly different point is it not, that 

is enabling of repair and reconstruction. 

 

  [6.05 pm] 

 5 

 It does not provide an objective framework for saying where it is not 

practicable demolition is an appropriate outcome, and I am wondering 

whether there needs to be some retention of the struck out (iii) to make 

it clear that when things are not practicable - - -  

 10 

MS McINTYRE:   I think there could be some value in that, yes.  I mean my 

intent in that was that the “where this is practicable” would then lead 

you to the policy which talks about what you do when it is not 

practicable but I agree that there could be some greater clarity included. 

 15 

DR MITCHELL:   I do not want to get into words but just again at a principle 

level (i) in that same objective where you say “the protection and 

appropriate management of identified heritage values” what does 

“appropriate management” mean and who undertakes it? 

 20 

MS McINTYRE:   Well this is an objective, I would expect that the policies 

should explain how the Council is going to and how the District Plan is 

going to provide for appropriate management and what that means and 

who will be responsible for it. 

 25 

DR MITCHELL:   It just seems to me that the most appropriate management of 

heritage values once they have been identified is the person who is 

building it is and the District Plan cannot really do much to facilitate 

that other than impose a regulation when someone wants to change 

something, so I am unclear as to how you can appropriately manage 30 

and identify heritage values other than requiring resource consents to 

alter them if that is the intention. 

 

MS McINTYRE:   I think there is room for non-regulatory methods to be used 

as well such as incentives, the sort of help desk approach that 35 

Mr Bowman talked about. 

 

DR MITCHELL:   I see. 

 

MS McINTYRE:   Case management model, there are a range of methods 40 

could be used. 

 

DR MITCHELL:   Thank you, at page 65 of the same document two pages 

over you made a change to what is now 9.3.2.5 at the top of the page 

that is in A that says “works to heritage should follow best practice 45 

heritage conservation” we will leave the best practice aside, “as set out 



 Page 1127 

  

Ch9: Natural and Cultural Heritage Commenced 18.01.16 

in ICOMOS 2010 in particular work should”, it seems to me that the 

ICOMOS charter and not being familiar with it is probably verbose, 

probably all over the place in terms of a whole range of factors that are 

potentially relevant, would it not be more appropriate to just say 

“works to heritage places should satisfy the following criteria” and list 5 

them. 

 

 If they are in the ICOMOS charter and they are worthy of being in the 

District Plan would it not be more clear and more certain to simply just 

say “this is what you have got to do”? 10 

 

MS McINTYRE:   Yes, I agree that there is not a need to specifically refer to 

the ICOMSO charter in there. 

 

DR MITCHELL:   Thank you.  Just a couple more, page 66 at the bottom of 15 

the page under (iv) and this is in policy 9.3.2.8 and one of the earlier 

witness was asked questions on this by Mr Radich and you have taken 

out the reference to “exceptional circumstances” but you have said this 

in (iv) “whether the demolition is the only practical means of providing 

a significant public benefit that could not otherwise be achieved, and 20 

that outweighs the benefits of retaining the heritage item”, what 

benefits are you referring to there? 

 

MS McINTYRE:   This is a matter that was raised, well it was requested in the 

Crown’s submission in terms of specific public benefits I think it would 25 

be a reasonably - - -  

 

DR MITCHELL:   But it is a public benefit of heritage protection is it not that 

could not otherwise be achieved that outweighs the benefit of retaining. 

 30 

MS McINTYRE:   No, it would be some other type of public benefit that was 

stronger than the benefit to be gained from retaining that particular 

building. 

 

DR MITCHELL:   What would they be, what is a significant public benefit of 35 

demolition, safety? 

 

MS McINTYRE:   There may be safety issues, there may be, I do not know, 

some significant redevelopment drivers such as there are in some of the 

central city areas. 40 

 

  [6.10 pm] 

 

DR MITCHELL:   And that it outweighs the benefit of retaining it to whom 

and for what purpose? 45 
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MS McINTYRE:   To the public. 

 

DR MITCHELL:  I will not take it any further but it strikes me that that is 

exceptionally vague and it could mean anything you want it to mean. 

 5 

MS McINTYRE:   I agree that it is vague.  My intent was to make it less vague 

than what was initially included in the revised proposal but, yes. 

 

DR MITCHELL:  And just lastly on the same policy going up the page (i) it 

says, “Avoid except where it is demonstrated they have suffered 10 

damage to the extent that they are safe,” I understand, “and therefore 

uneconomic to repair.”  Not worried for the purposes of my questioning 

about what does economic mean but does that not – what about best 

use, I mean it might be economic to repair something so that you can 

make 50 cents a year from it, so it is not uneconomic but doing 15 

something else to it entirely might return billions.   

 

 Is it intended that any concept of best use or a balancing of those 

benefits in the broad are to be considered or is it simply saying, “You 

can fix this building up so that it does not cost you anything in net 20 

terms to retain it even though it is a poor use of one’s resources”? 

 

MS McINTYRE:   I think that the use of resources has to be a consideration.  I 

think that because demolition of a heritage item does represent an 

irreversible loss then it does have to be quite a high test.  In terms of 25 

whether it would be appropriate to include some sort of weighing as 

you are suggesting, I would have to think a little bit further about that I 

think. 

 

DR MITCHELL:  All right, thank you.  Thank you, sir, that is all I have got. 30 

 

SJH:   Thank you.  Ms Dawson? 

 

MS DAWSON:   No, I do not have any questions, thank you, you have covered 

it all. 35 

 

SJH:   Thank you.  Ms Huria? 

 

MS HURIA:   No, thank you, sir. 

 40 

SJH:   Judge? 

 

JUDGE HASSAN:  At the risk of everyone’s mental health I have just got a 

couple of questions.  Now, Mr Langman, could you put up a Regional 

Policy Statement 13.3.4, please.  Look, very quickly on this, this is a 45 

policy I understand is quite important in the RPS in regard to not 
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demolition but the management and the work to be done, repair, 

rebuilding, upgrading, do you agree with that? 

 

MS McINTYRE:   Yes. 

 5 

JUDGE HASSAN: That sets a benchmark in my mind for what is inappropriate 

development for the purpose of section 6, if the development is not 

sensitive then it is a marker of it being inappropriate. 

 

MS McINTYRE:   I would agree. 10 

 

JUDGE HASSAN:   And sensitive to the heritage values sets a benchmark of 

protection as well, do you think that is right? 

 

MS McINTYRE:   A benchmark, I think it describes the approach that should 15 

be taken in terms of assessing proposals for work on heritage buildings. 

 

JUDGE HASSAN:   Well something that is done sensitively might still involve 

its modification but the outcome is one which respects the value even 

though it might tolerate loss of the values. 20 

 

MS McINTYRE:   Yes, I agree. 

 

JUDGE HASSAN:   So in that sense it does set a benchmark of protection, do 

you think, for the purposes - - - 25 

 

MS McINTYRE:   Potentially. 

 

JUDGE HASSAN:   And that could be relevant to how we calibrate these rules 

for modification. 30 

 

MS McINTYRE:   Yes. 

 

JUDGE HASSAN:   And another just quick – I think interior fabric I am clear 

on that but I am not going to ask you a question on that anymore.  In 35 

terms of activity classes for demolition, so you heard my questions to 

Mr Bowman and he referred to the heritage New Zealand guideline, I 

think it might be number four or might be number three, I cannot recall 

which one. 

 40 

MS McINTYRE:   It is a few of them. 

 

JUDGE HASSAN:  Which is that theory of a cascade approach to, as a 

planner, though, you know about how Restricted Discretionary activity 

classes can focus the mind on what needs to be assessed and can lead to 45 
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protection quite adequately, can’t they, in terms of being able to decline 

if necessary? 

 

MS McINTYRE:  They can and I have given some consideration to this over 

the last couple of weeks. The concern that I would have about a 5 

restricted discretionary activity status for demolition is because you are 

talking about an irreversible loss that I think that avoidance that is 

identified in the policy does need to be given some priority and - - - 

 

JUDGE HASSAN:  Well, just before you go any further, where in the Regional 10 

Policy Statement or in some other document having legal relevance 

under the RMA, does it direct us to apply a principle of avoiding 

irreversible loss? 

 

MS McINTYRE:   I do not think it does direct that as you - - - 15 

 

JUDGE HASSAN:   So that is a heritage judgement. 

 

MS McINTYRE:   That is right, is it a judgement, yes. 

 20 

JUDGE HASSAN:   All right, so keeping that in mind, I tell you my concern, I 

had not quite got to my question, and it comes back in regard to the 

Christchurch Cathedral debate and process. 

 

  [6.15 pm] 25 

 

 Now I asked Mr Anderton about this, and Mr Anderton I think 

acknowledged the importance of focus on the right issues and - - -  

 

MS MCINTYRE:   Yes. 30 

 

JUDGE HASSAN:   - - - the consenting processes.  Acknowledging public 

processes are important for an item of such significance but focus and 

efficiency and affordability of processes for everyone is important. 

 35 

 So looking at it that way, why am I – am I thinking about it the wrong 

way, to say, that in a context like Christchurch Cathedral, 

acknowledging the significance, acknowledging the importance of 

public engagement, it is very, very important to be focused only on 

what is relevant, hence RDA. 40 

 

MS MCINTYRE:   I agree that in circumstances such as the circumstances that 

the cathedrals are in, and in similar circumstances where there might 

be, you know there is or has been or is going to be at least some 

significant demolition and then you know you do not want to be left 45 

with a chunk of the building that actually is of no use for anything.  I 
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think there are some circumstances, and I have not fully formed my 

view as to how you would reflect those circumstances in the plan.  But 

I think there is a case to be made for some of those sorts of 

circumstances to be restricted discretionary activity. 

 5 

JUDGE HASSAN:   So you think it is worth exploring that for, an example 

like the one I have given you, where there is a high degree of public 

interest but an importance to ensure the process is focused properly and 

how to achieve to that? 

 10 

MS MCINTYRE:   Yes, I do. 

 

JUDGE HASSAN:   All right then, those questions by the way leave aside 

entirely the section 38 matter which is a matter of legal submission. 

 15 

SJH:   Thank you.  Ms McIntyre, from the Judge’s and Dr Mitchell’s questions 

you are quite happy to work with Ms Rachlin and the other planners to 

come back with something that can be presented in closing, if you can 

reach some agreement. 

 20 

MS MCINTYRE:   Of course, yes, sir. 

 

SJH:   And there is a need of greater clarity here, I think you will agree? 

 

MS MCINTYRE:   There is indeed. 25 

 

SJH:   The trouble when dealing with his objective topic.  Mr van der Wal, is 

there anything arising? 

 

MR VAN DER WAL:   No, sir. 30 

 

SJH:   Mr Conway? 

 

MR CONWAY:   No thank you, sir. 

 35 

SJH:   Anything arising? 

 

MR RADICH:   Not from me, sir, thank you. 

 

SJH:   Thank you, Ms McIntyre, you may stand down. 40 

 

<THE WITNESS WITHDREW [6.17 pm] 

 

SJH:   Now, Mr Conway, firstly the Panel would really be interested to find out 

if there is a binding commitment in excess of a million dollars to 45 

support Public Trust façade? 
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MR CONWAY:   I have sent off a request for clarification. 

 

SJH:   Take some instructions - - -  

 5 

MR CONWAY:   Yes, sir. 

 

SJH:   - - - the other one is, we have already dealt with, in relation to Dr Newby 

and Bolt Box Limited.  If you could make some enquiries around that.  

Speaking for myself, not the Panel - if, and that is a large “IF” in 10 

capitals, the approach by the Council and Ms Ohs was as described by 

Dr Newby, “I am less than impressed”. 

 

 We will adjourn till tomorrow morning. 

 15 

MATTER ADJOURNED AT 6.18 PM UNTIL 

WEDNESDAY, 3 FEBRUARY 2016 


