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DAY 11 – 09 February 2016 

 

  [9.32 am] 

 

SJH:   Yes, good morning.  Now, I believe Radio New Zealand have an 5 

application? 

 

MR YOUNG:   Yes, Conan Young, Radio New Zealand. 

 

SJH:   Yes, Mr Young. 10 

 

MR YOUNG:   I just wish to record the proceedings today and if possible take 

some photographs of some of the people submitting. 

 

SJH:   That is fine as long as you move around for the photographs relatively 15 

discreetly. 

 

MR YOUNG:   Sure, 

 

SJH:   And don’t interfere with the proceedings.  You should know that the 20 

evidence has all been posted online including the rebuttal evidence 

which may be worth reading because what was heard in the weekend 

seems to me to be potentially misleading. 

 

MR YOUNG:   Right. 25 

 

SJH:   So you might like to, as we progress, correct that, but you are most 

welcome to record. 

 

MR YOUNG:   Thank you. 30 

 

SJH:   Yes, Mr Conway? 

 

MR CONWAY:   Thank you, sir, and members of the Panel.  Our first witness 

for today on the trees topic or our only witness on the trees topic for 35 

today is Ms Rachlin. 

 

SJH:   Thank you. 

 

MR CONWAY:   While Ms Rachlin is coming to the witness box, this 40 

morning we have handed up two exhibits that she will be speaking to 

today.  One is an updated set of provisions for the trees topic and the 

other is an updated schedule of significant trees or some additions to 

those trees. So I am just checking that the Panel has copies of those. 

45 
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SJH:   Yes, we do, thank you, and also thank you for that document that gave 

us the information about the heritage grant from last week which we 

have now received, thank you. 

 

<EXAMINATION BY MR CONWAY [9.35 am] 5 

 

MR CONWAY:   Thank you, sir. 

 

 Good morning, Ms Rachlin, could you please confirm your full name is 

Caroline Elizabeth Rachlin? 10 

 

MS RACHLIN:   Yes, it is. 

 

MR CONWAY:   And you have prepared two statements of evidence for this 

hearing, dated 18 December 2015 and 17 January 2016? 15 

 

MS RACHLIN:   Yes, I have. 

 

MR CONWAY:   And the first of those refers to the location of your 

qualifications and experience in your 9 June 2015 evidence? 20 

 

MS RACHLIN:   Yes, it does. 

 

MR CONWAY:   Do you have any corrections to make to your evidence? 

 25 

MS RACHLIN:   Yes, I have a correction to the revised proposal of 17 January 

if I may read that out.  So to the revised proposal of 17 January at 

page 129 the Latin name of tree T242 at 6 Majestic Lane was shown in 

purple bold as a change and it also referenced to Mr and 

Mrs Johnstone.  This should not have been shown as an update in that 30 

17 January version as the text had not been changed.  It should remain 

as according to the 18 December proposal.  I have shown how this 

would read in an exhibit. 

 

MR CONWAY:   And if you could perhaps take the Panel to that part of the 35 

exhibit and just confirm that location. 

 

MS RACHLIN:   Certainly.  So within the exhibit it would be on page - - - 

 

MR CONWAY:   It is at page 4. 40 

 

MS RACHLIN:   Page 4.   

 

MR CONWAY:   So that line is simply shown as having no change rather than 

being shown as having changed? 45 
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MS RACHLIN:   That is correct. 

 

MR CONWAY:   And subject to that correction do you confirm your evidence 

is true and correct? 

 5 

MS RACHLIN:   Yes. 

 

MR CONWAY:   Would you please now read out your highlights package and 

then remain and answer any questions and at the end of that I will have 

you confirm these two exhibits.  I wonder whether for now it would be 10 

useful to have exhibit numbers assigned just for ease of reference. 

 

SJH:   Now which order do you want to do it in, Mr Conway? 

 

MR CONWAY:   I think the revised proposal might be a useful one to start 15 

with. 

 

SJH:   Exhibit 23, thank you. 

 

EXHIBIT #23 – REVISED PROPOSAL FOR TOPIC 9.4 SIGNIFICANT 20 

TREES 

 

MR CONWAY:   And then the second document in landscape format, which is 

the tables, that would - - - 

 25 

SJH:   24. 

 

MR CONWAY:   - - - exhibit 24, thank you, sir.  Thank you, would you please 

now read out your – oh, actually while we are on that, could you please 

confirm that you have prepared both of these documents and that you 30 

produce them as exhibits? 

 

EXHIBIT #24 – SIGNIFICANT TREES ADDITIONAL LISTINGS IN 

SCHEDULE 

 35 

MS RACHLIN:   Yes, I produce them as exhibits. 

 

MR CONWAY:   Thank you.  Could you please now read out your highlights 

package and remain to answer any questions. 

 40 

MS RACHLIN:   Certainly.  In my evidence I cover the approach taken to the 

listing of significant trees on private land and the approach to the 

protection of trees in the public realm.  I address the planning 

framework put in place to manage scheduled trees and trees in the 

public realm being those in road corridors, parks, reserves and open 45 

spaces. 
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 My evidence discusses a two-fold approach to the recognition and 

management of trees which is through the listing of trees on private 

land and, secondly, through a public realm approach.  The Council 

assessed approximately 1,600 trees on private land that are listed in the 5 

operative plan.  As a result approximately 400 trees were proposed for 

scheduling in the notified proposal and also further trees proposed as 

being scheduled as groups within the notified proposal.  

 

 The reduction in the number of trees proposed for scheduling in the 10 

plan was raised by a concern by submitters.  Following mediations with 

some submitters about individual trees and the overall methodology 

used for scheduling aspects of the criteria for scheduling of trees were 

adjusted.  This would mean approximately 1,200 individual trees would 

be protected along with more trees in scheduled groups.  The additional 15 

1,200 trees were listed in Mr Graham’s rebuttal evidence and I have 

prepared an exhibit showing how these trees would be recorded using 

the format of the plan.   

 

 I support the approach of protecting trees within the public realm.  20 

There is a balance to be struck in the application of this approach both 

geographically and in the nature of the rules.  I consider it is 

appropriate to focus this protection principally on urban Christchurch 

except the Central City.  The rules for the Central City are more 

permissive for reasons of consistency with the Christchurch Central 25 

Recovery Plan. 

 

 The collective values of the trees in the urban area, particularly the 

amenity contribution they bring to the urban environment, was an 

important reason for having a public realm protection method.  It is 30 

targeted at urban areas where there is more development pressure and 

higher intensity of development and hence there is more potential for 

damage to these trees. 

 

  [9.40 am] 35 

 

 The rules for the protection of trees in the public realm extends to trees 

along the foreshore of Akaroa as retained through the revised proposal. 

 

 Through my evidence I recommended further refinement of where the 40 

public realm approach would apply and as a result it no longer applies 

to state highway corridors.  I consider that NZTA are best placed to 

manage trees in the state highway road corridors where amenity issues 

need to be weighed against operational and functional needs of those 

strategic transport routes.   45 
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 Due to the large number of public realm trees these trees have not 

undergone an individual assessment of significance for listing under the 

Christchurch Tree Evaluation Method, CTEM.  Rather this approach 

relies on thresholds in terms of height to determine whether trees are 

subject to the rules.  I consider that this is a pragmatic approach when 5 

taking into account the work which would otherwise be required to 

individually assess trees for listing in the schedule in areas such as road 

corridors and parks. 

 

 The rules for those trees which would be covered under the public 10 

realm method are drafted so as to allow for their active management.  

There is a need to weigh up amenity, public interest and the 

environmental role of these trees with the functional requirement of 

these spaces.  In effect there is a balance to be struck between amenity 

and collective values which these trees bring to urban areas of 15 

Christchurch and the management and functional requirements of these 

spaces and competing interests including with infrastructure, for 

instance where there are works taking place to roads and trees in close 

proximity to entranceways to properties.  

 20 

 The trees in the public realm, especially in urban Christchurch, are 

where most of the recovery, the rebuild work is taking place and also 

intensification.  I find there is a need to balance the important 

contribution that these trees make in parks and transport corridors, for 

instance with functional requirements of these spaces.  This is why the 25 

rules provide for activities such as trimming of these trees for safety 

reasons. 

 

 Minor pruning of scheduled trees and trees in the public realm is 

permitted.  I recommend some changes to the policy framework to 30 

provide for protecting public realm trees from inappropriate works.  I 

am sorry that should say “I recommended changes”.   

 

 For instance policy 9.4.2.3 for tree maintenance has been expanded to 

enable tree maintenance works to ensure continuing health integrity 35 

and amenity and to also minimise risk from the trees to public safety, 

property, buildings and strategic infrastructure. 

 

 Where works affect trees which are either scheduled or protected 

through the public realm method consent is required as restricted 40 

discretionary activity or discretionary activity in one instance.  

Scheduled trees and mature public realm trees cannot be felled without 

resource consent except under the limited circumstances as set out in 

rule 9.4.3.2.1.   

 45 
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 I consider that trees should continue to be assessed for scheduling in 

the plan, this is signalled in policy 9.4.2.1.  I had noted in my evidence 

that there may be potential fairness issues where the submitter was not 

the landowner for new listings.  I note that this matter was addressed in 

opening legal submissions and I defer to that approach.   5 

 

 In addition to the submissions which sought large numbers of trees be 

added to the list other submitters also sought specific new listings.  

Some agreements have been reached through mediation and I will 

provide an update shortly.  Four submissions sought the removal of 10 

trees from the list.  One of these submissions has been resolved in full, 

another has been resolved in part through removal of one of the two 

listings which was sought to be removed.  The other two submissions 

have not been resolved, namely the coastal redwood at 8 Blair Avenue 

and the oak tree at 161 Cashmere Road.   15 

 

 I have considered the information and concerns raised by the submitters 

for these sites and also the views expressed by Mr Graham on whether 

to retain the listings or not including the update provided by 

Mr Graham at the hearing in relation to the coastal redwood at 8 Blair 20 

Avenue.  I have come to the view to retain the listings in these 

instances as I am satisfied that the assessment of these trees has been 

carried out consistently with the approach taken for other trees and also 

the specialist assessment undertaken of issues concerning shading and 

nuisance such as debris. 25 

 

 I have a number of updates.  For 50 Hackthorne Road I recommend an 

update to add a tree to the schedule with exceptional values at 

50 Hackthorne Road.  I understand that the reason it was not assessed 

earlier was it was understood by the Council arborist that the submitter 30 

was going to withdraw the requested relief sought for listing. 

 

  [9.45 am] 

 

 An assessment was undertaken by Mr Edward Sard to confirm 35 

significance and then Mr Rob Graham subsequently updated his 

summary to the Panel on 22 January that this tree merit scheduling as 

significant with exceptional values.  I agree to include this in the 

schedule and the exhibit at page 2 shows how the tree would appear. 

 40 

 300 Stanmore Road.  In my evidence-in-chief I had not been able to 

make a recommendation at that stage for the elm at 300 Stanmore 

Road.  Mr Graham’s rebuttal evidence notes his opinion that this tree 

should be included in the schedule for its exceptional landscape and 

heritage values.  Since writing my rebuttal I realise this has been 45 
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omitted from the revised proposal and I agree with the inclusion and 

show how this would appear within the schedule in the same exhibit. 

 

 60 Glandovey Road.  Mr Rob Graham in his rebuttal recommended the 

trees at 60 Glandovey Road to be included in the schedule as a group of 5 

trees with exceptional landscape values.  They were omitted from the 

17 January revised version.  I agree that they should be included and 

they are shown in the exhibit setting out the trees subject to the 

mediated agreement. 

 10 

 I provide by way of update following Mr Graham’s response to the 

Panel, by way of update and clarification in terms of Mr Graham’s 

response to the Panel when he referred with discussion to the public 

realm trees and the use of the figure 38,000 trees.  I wish to update 

following discussion since then with the city arborist that there are 15 

approximately 68,000 trees on Council land that would be protected by 

the public realm protection in the proposed replacement district plan.  

That comprises 39,000 in streets and 29,000 in parks.   

 

 I have an update following informal mediation.  Since filing my 20 

rebuttal evidence I have discussed the revised proposal with Ainsley 

McLeod from Transpower and Helen Lowe who represent a number of 

submitters. 

 

SJH:   Just take your time, Ms Rachlin. 25 

 

MS RACHLIN:   And Sandra McIntyre from the Crown.  I have had informal 

mediation with Ms McLeod on 5 February and Ms Lowe on 4 and 

5 February.  I provide by way of exhibit my updated position on four 

aspects of the proposal following these informal mediations.  These 30 

relate to: 

 

 (1) The advice note 9.4.3.1.4C noting that activities in the vicinity of 

electricity lines are also required to comply with the Electricity Hazards 

from Tree Regulations 2003.   35 

 

 (2) Permitted rule P5 for work required under and carried out in 

accordance with clause 14 of the Electricity Hazards from Tree 

Regulations 2003. 

 40 

 (3) Addition of RD7 for pruning or felling of a scheduled tree 

associated with the maintenance, operation or development of a 

National Grid transmission line existing on 14 January 2010.   

 

 Minor changes to the tree felling policy including to correct the 45 

submitter name associated with the changes.  I have also made some 
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minor amendments to the wording of some provisions for clarity and 

consistency.  I would be happy to explain the reasons for the changes 

further if required.   

 

SJH:   Thank you.  Ms Moore? 5 

 

<CROSS-EXAMINATION BY MS MOORE [9.49 am] 

 

MS MOORE:   Than you, sir.  Good morning, Ms Rachlin.  You have 

recommended, haven’t you, that the public realm rules apply only to 10 

trees on land that is under the Council’s control? 

 

MS RACHLIN:   Yes, they are set out in the exhibit, yes. 

 

MS MOORE:   Thank you. And the operative Christchurch City and Banks 15 

Peninsula District Plans take the approach of scheduling individual 

significant trees in the public realm, don’t they? 

 

MS RACHLIN:   Yes, they do, that is correct. 

 20 

MS MOORE:   You are aware that the provisions proposed by Ms McIntyre 

and Ms Lowe seek to adopt the scheduling approach? 

 

MS RACHLIN:   Yes, I am aware of that. 

 25 

MS MOORE:   Do you see the benefits of continuing a scheduling approach in 

the replacement plan? 

 

MS RACHLIN:   Within the public realm? 

 30 

MS MOORE:   Yes. 

 

MS RACHLIN:   The reason the proposal was scheduling private land they had 

all undergone an assessment.  For the public realm there is an issue 

around the number of trees that would need to be assessed to schedule 35 

through the CTEM method rather than just scheduling them without 

having undergone an individual assessment. 

 

  [9.50 am] 

 40 

MS MOORE:   Would you agree that there would be benefits in carrying over 

the current scheduling of public realm trees until assessments using the 

new criteria have carried out? 
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MS RACHLIN:   So, I understand there are around 800 trees, is that what you 

are referring to, those in the notable category as opposed to within the 

streets and parks? 

 

MS MOORE:   Yes, those in the Operative Plan.   5 

 

MS RACHLIN:   Yes, I understand the concerns there.  However, again, I will 

just state that they would, to my mind, need to have gone under the 

individual assessment methodology to determine significance as 

opposed to relying on an assessment that was undertaken 20 years ago 10 

back in 1995. 

 

MS MOORE:   Thank you, Ms Raclin, thank you, sir. 

 

SJH:   Thank you.  Mr van der Wal? 15 

 

<CROSS-EXAMINATION BY MR VAN DER WAL [9.51 am] 

 

MR VAN DER WAL:   Thank you, sir.  Good morning Your Honours, 

members of the Panel, Ms Rachlin.  Ms Rachlin, I would just like to 20 

start with confirming your expertise.  You are not an arborist, are you? 

 

MS RACHLIN:   No, I am not an arborist. 

 

MR VAN DER WAL:   And so in matters of an arboricultural/technical nature 25 

you would defer to the evidence of Mr Graham? 

 

MS RACHLIN:   I would defer to the evidence of Mr Graham as an arborist, 

and I also would weigh in the evidence of other submitters who were 

arborist specialists as well.   30 

 

MR VAN DER WAL:   Thank you for confirming that.  I just want to move 

briefly to the trees on private land where my client and the Council 

have reached an agreement.   

 35 

 Now, just in your initial evidence you voiced some potential concern 

about the fairness of the reinsertion of a number of trees there.  Now, 

Ms Lowe, in her evidence, has addressed that and I see that in your 

rebuttal you have not rebutted that.   

 40 

 Can I take it then that you are satisfied with Ms Lowe’s rebuttal of 

that? 

 

MS RACHLIN:   I have not addressed it because it is a matter that has been 

dealt with through legal submission. 45 
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MR VAN DER WAL:   So you would not disagree with the factual matters that 

she puts forward there? 

 

MS RACHLIN:   That Ms Lowe puts forward? 

 5 

MR VAN DER WAL:   Correct, she has that all right, does she not? 

 

MS RACHLIN:   I have not rebutted that specifically because I have taken the 

approach as to leave that to legal submission. 

 10 

MR VAN DER WAL:   But she basically says that a number of steps were 

taken which are relevant to the fairness and you do not dispute what 

she is saying there, do you? 

 

MS RACHLIN:   I have not commented on fairness issues in my evidence, so I 15 

have not commented on Ms Lowe’s. 

 

MR VAN DER WAL:   Yes, so you are not opposing her evidence on that 

point, are you? 

 20 

MS RACHLIN:   I have not expressed a view either way. 

 

MR VAN DER WAL:   I see.  Then just moving on to the public realm trees 

and I would like to start firstly with the trees outside the urban areas, so 

outside the area in appendix 2 and the short stretch of Beach Road in 25 

Akaroa and it would be helpful if you had exhibit 23 in front of you.  

That is the very latest version of the Plan provisions.   

 

MS RACHLIN:   Yes, I have that. 

 30 

MR VAN DER WAL:   So, just in terms of policy 9.4.1 you would accept that 

this objective is not being given effect if you are not maintaining and 

enhancing the contribution of the significant trees certainly in terms of 

landscape, character and amenity and heritage and cultural values, is 

that right? 35 

 

MS RACHLIN:  No. 

 

MR VAN DER WAL:   Simply, that objective sets the tone for what the 

policies require.  I am saying that if you are not protecting trees in the 40 

public realm then there is a danger that you are not achieving what 

objective 9.4.1 requires. 
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  [9.55 am] 

 

MS RACHLIN:   Okay, so as outlined in my highlights – and I acknowledge 

that perhaps some wording refinement could be brought in there – but 

the focus of the public realm is on the urban Christchurch area and also 5 

that foreshore along Akaroa so that is where that is targeted. 

 

MR VAN DER WAL:   So it does not say that in 9.4.1, does it? 

 

MS RACHLIN:   No, it does not say that, no and that could potentially be 10 

something that could be woven in if necessary or through the policies 

to articulate that more clearly. 

 

MR VAN DER WAL:   You have had several goes at changing the objective 

and no one else is suggesting that change, are they? 15 

 

MS RACHLIN:   No, I do not think so.  I am noticing that that is a potential 

refinement if that was something that would assist the Panel. 

 

MR VAN DER WAL:   Well, let me take you then to policy 9.4.2.2 (ii) and I 20 

just want to take you through how that policy effectively works.  

Would it be correct to say that you would expect rules protecting trees 

in the public realm if those trees have the values set down in (ii)? 

 

MS RACHLIN:   Yes on the basis of where the focus of targeting the public 25 

realm approach is. 

 

MR VAN DER WAL:   No, no, I am just when you read that wording, straight 

out you would expect that if there are trees which provide amenity 

value or collectively contribute to the character of the environment or 30 

quality of the district in the public realm, to give effect to that policy 

you would have to protect them? 

 

SJH:   Well, it is protect from inappropriate physical works. 

 35 

MR VAN DER WAL:   Yes, thank you, sir.  I will rephrase that; protect them 

from inappropriate physical works; that is an important qualification. 

 

MS RACHLIN:   Yes, I would agree with that, yes. 

 40 

MR VAN DER WAL:   So, I would then just like to ask you then in terms of 

the area that we are referring to, those of the urban public realm trees, 

would you accept that it would only be giving effect to this policy 

where you had no protection at all for those trees if there were no trees 

with those kind of values. 45 
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MS RACHLIN:  I am not quite 100 percent sure I understand the question. 

 

SJH:   Sorry, I am struggling with the question too, Mr van der Wal. 

 

MR VAN DER WAL:   Perhaps I can put it this way, do you know any 5 

evidence that says there are no trees in road corridors, parks et cetera, 

public land in the rural area that provide the values set out in (ii)? 

 

MS RACHLIN:   Yes, I am aware that there are other spaces which the trees 

would have those values, yes. 10 

 

MR VAN DER WAL:  Yes, so you accept? 

 

MS RACHLIN:   Yes. 

 15 

MR VAN DER WAL:   They do have those values, but there are no rules 

protecting them? 

 

MS RACHLIN:  No, because that comes back to the focus of where those rules 

in the public realm were targeted. 20 

 

MR VAN DER WAL:   But that is then not giving effect, policy 9.4.2.2, is it? 

 

MS RACHLIN:   Yes, I take your point there in that the way that is written I do 

not believe it would strictly give effect but I think if necessary, some 25 

wording could be introduced to clarify where it extends to. 

 

MR VAN DER WAL:   Well, no one else is suggesting that that policy is 

further clarified to remove that requirement as well, are they? 

 30 

MS RACHLIN:   I do not believe so, no. 

 

MR VAN DER WAL:   And you have not suggested that previously in your 

evidence? 

 35 

MS RACHLIN:   No, I have not although I would note that it is set out within 

the rules as to which it applies but I do take your point that there is a bit 

of a disconnection there. 

 

MR VAN DER WAL:   Yes, because just going back to the evidence of 40 

Mr Graham, you would accept will you not, that in cross-examination 

he did accept that if a tree is scheduled in the operative plan, more 

likely than not it is going to have the value set out in (ii).  That is what 

he said, is it not? 

 45 
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MS RACHLIN:   I am not aware of the exact wording.  I have read the 

transcript.  I am not sure that that was the exact wording that he used 

but if that was the case that he said it was more than likely then I would 

not disagree with that at all, no. 

 5 

  [10.00 am] 

 

MR VAN DER WAL:   Excellent.  So you agree we have evidence that there 

are a significant number of trees in the public realm, outside the urban 

area, which are not protected but which are likely to have the values 10 

requirement? 

 

MS RACHLIN:   Yes, I accept that, and I would underline the word “likely”. 

 

MR VANDER WAL:   I want to put it to you that using those existing lists and 15 

protecting those trees in any event which appear in the existing list, 

better gives effect to policy 9.4.2.2, than not giving them any protection 

at all? 

 

MS RACHLIN:   I am sorry – the listed trees, no, I do not believe that would 20 

be the case because the trees that are proposed for scheduling have 

gone through an up to date through assessment methodology, through 

CTEM, to determine whether the possess the qualities that mean they 

are significant.  There may be trees within that wider public realm that 

could fall within the public realm aspect of being important, however, 25 

but I bring it back to where the focus of the rules were targeted.   

 

MR VAN DER WAL:   Just in terms of that, there is no evidence saying that 

the old assessment is so incorrect that it would lead to trees, so many 

trees being scheduled, that it would be better not to use it, is there? 30 

 

MS RACHLIN:   The evidence that I have read and weighed up; the scheduling 

has been through the subject of a comparison of different 

methodologies. 

 35 

 Now the methodologies, through the CTEM approach, is an updated 

methodology which is by comparison to the one that was undertaken 20 

years ago, and I understand it is a more robust methodology, and so 

that brings back to the point of rather than just, in effect, rolling them 

over, to schedule them without having them undergone a specialist 40 

assessment, I would have reservations about that. 

 

MR VAN DER WAL:   But you have accepted, or you say you refer to the 

evidence of Mr Graham, and he has accepted that that methodology 

was not so broken or wrong that you cannot place reliance on it? 45 
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MS RACHLIN:   I think this gets to the heart of much of the consideration is 

through the experts, through the CTEM method and the alternative 

method, and I do understand that there were some concerns by 

Mr Graham about the old method. 

 5 

MR VAN DER WAL:   But it is your evidence then that you do more harm by 

relying on the old method than you would by not protecting any of 

those trees at all? 

 

MS RACHLIN:   That is not my evidence, no. 10 

 

MR VAN DER WAL:   Well any of the trees in the public realm in the rural 

area? 

 

MS RACHLIN:   I accept that there are trees in the public realm outside of 15 

urban Christchurch and potentially in the urban area of Akaroa that 

potentially you could extend the public realm for urban Akaroa, for 

instance, and I think it comes back to that it was a – well, to my mind 

was a balance pragmatic approach which was undertaken in looking at 

the individual trees that could be assessed with where the focus of the 20 

need was for the public realm method protection, and also taking into 

account that those trees would also be in public ownership where they 

are outside Christchurch.  So to my mind, there is a level of 

safeguarding. 

 25 

MR VAN DER WAL:   Well, just in terms of those trees in road corridors, I 

was pleased to hear you accept that you would rely on New Zealand 

Transport Agency to manage trees and its planning witnesses accepted 

that scheduling trees on public land in the rural areas is appropriate, Ms 

McIntyre has accepted? 30 

 

MS RACHLIN:   Ms McIntyre, yes, so originally the Crown raised concerns 

about the public realm approach, and then in Ms McIntyre’s rebuttal 

she has then indicated that she would be favourable to individual 

scheduling on NZTA land. 35 

 

  [10.05 am] 

 

MR VAN DER WAL:   Yes, so you trust them to make those calls and they 

have made that call, so does it not follow then that you would have to 40 

accept it, it is appropriate to list those trees and protect them? 

 

MS RACHLIN:   Yes, you could protect them and I have recognised the 

multiple function and the roles of the state highway corridors and the 

need to balance that with amenity.  I guess it comes back to 45 

fundamental principle of to schedule trees as individually listed in the 
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plan, to my mind the needed to have undergone a process through an 

assessment methodology, through the CTEM method rather than as a 

rollover to schedule the per se. 

 

MR VAN DER WAL:   But you have no real evidence that you can point it to 5 

say, what are the bad things that would happen if you relied on the old 

way? 

 

MS RACHLIN:   Yes, my preference of the new method is that it is a method 

that has been - - -  10 

 

MR VAN DER WAL:   We have no issues about the new method, we have 

accepted the new method, I am just saying in areas where you have not 

had time to do it yet, that basically you cannot point to any evidence to 

show that if you used the old one, something bad would happen? 15 

 

MS RACHLIN:   No, I do not think anything bad would happen and there is, I 

guess, a level of reliability and I think – you have used the words 

earlier – about likely, so I do not think anything bad would happen, no. 

 20 

MR VAN DER WAL:   And certainly, those trees – it is not like with private 

trees where we are affecting private property rights, these are all 

publicly owned trees, so that would make it less of an issue if you did 

not have the same level of confidence in the method used to assess 

them? 25 

 

MS RACHLIN:   Yes, that is correct, yes, there would be less of an issue. 

 

MR VAN DER WAL:   So just then moving to the urban public realm trees, if 

I understand that correctly, you are not suggesting that – in fact you are 30 

accepting that if they have the values in 9.4.2.2 (ii), they should be 

protected from inappropriate physical work? 

 

MS RACHLIN:   If there was a view or an approach taken that considered 

there was a need to protect broader than beyond Christchurch City. 35 

 

MR VAN DER WAL:   I am talking inside Christchurch City – so we are on 

the same page there, you accept those trees need to be protected if they 

have those values set out in (ii)? 

 40 

MS RACHLIN:   Yes. 

 

MR VAN DER WAL:   Now, in terms of that, Mr Graham has accepted again, 

that trees listed in the old plan, or the operative plan, are more likely 

than not to have those particular values, correct, is it not? 45 
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MS RACHLIN:   Yes, I believe that would be correct. 

 

MR VAN DER WAL:   Yes, so would it not be much more effective in giving 

effect to that policy if you had a list in the plan which gave you a head 

start, gave you a clear indication of the trees we know are likely to be 5 

significant? 

 

MS RACHLIN:   There is a twofold method, there is a scheduling method and 

there is a public realm method, so I think to list them in the plan under 

the public realm method would mean they have not gone through an 10 

individual assessment to warrant significance listing.  And then there is 

the other method of the public realm approach. 

 

MR VAN DER WAL:   Let me put it this way, are you suggesting that all trees 

that meet the thresholds for protection, the height, in the public realm 15 

and urban areas, that they are all going to have those values, and every 

single one of those trees is going to have to be protected from 

inappropriate works? 

 

MS RACHLIN:   So that they would be set out under - - - 20 

 

MR VAN DER WAL:   Again, it is those same values set out in 9.4.2.2 (ii)? 

 

MS RACHLIN:   Not necessarily all of them, there is a measure that was taken 

by virtue the trigger is for height. 25 

 

MR VAN DER WAL:   so you would have to go through a process every time 

you wanted to do something to one of these trees whereby you would 

have to it assessed for these values by an arborist? 

 30 

MS RACHLIN:   To do works within the public realm? 

 

  [10.10 am] 

 

MR VAN DER WAL:   Yes, on one of these trees? 35 

 

MS RACHLIN:   No, sir.  The trigger is a height trigger for road corridors for 

instance, so you would not need to go and do and assessment. 

 

MR VAN DER WAL:   Yes, we’re talking about a tree over six metres, that is 40 

the threshold.   

 

MS RACHLIN:   Yes. 
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MR VAN DER WAL:   Every time you wanted to work on that, it did not fit 

into one of the permitted activity rules, you would have to have 

assessed by an arborist? 

 

MS RACHLIN:   If the rules were breached you would need to go through a 5 

consent process, but you wouldn’t have to get it assessed in terms of 

whether it has met the significant threshold to be an individually listed 

tree. 

 

MR VAN DER WAL:   No, I am just talking about whether – you would have 10 

to assess whether it meets those values or not to see whether it can be 

pruned or cut down? 

 

MS RACHLIN:   No, it is based on the height trigger. 

 15 

MR VAN DER WAL:   No, no, that triggers the rule, I am saying once you 

have triggered the rule you are over the six metres and you now need a 

resource consent, you are going to have to every time come back with 

an arborist to assess that tree to get your resource consent? 

 20 

MS RACHLIN:   You would need to assess it against the matters of discretion. 

 

MR VAN DER WAL: And those basically require an aborocultural 

assessment? 

 25 

MS RACHLIN:   There would need to be aborocultural input, so the rule for 

the public realm allow for a greater degree of flexibility in terms of 

pruning than for the scheduled trees. 

 

MR VAN DER WAL:   Well just in terms of that; would it not be far more 30 

helpful if you start with the list that already says “these are trees that 

are likely to be significant” – is that not much clearer? 

 

MS RACHLIN:   It would be clear if we were confident that those trees had 

met the “significant” threshold for individually listing, but we are not 35 

clear on that. 

 

MR VAN DER WAL:   Well Mr Graham said they are more likely than not to 

be significant.   

 40 

MS RACHLIN:   Yes, more than likely, but again there is a degree of 

uncertainty around that. 

 

MR VAN DER WAL:   So just in terms of the expert conferencing for topic 

9.4 Significant Trees, again you have read that document, have you? 45 
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MS RACHLIN:   Yes, I have. 

 

MR VAN DER WAL:   And you defer to the expertise of the participants in 

that conferencing in the area of expertise? 

 5 

MS RACHLIN:   Yes, I deferred that they have had expert conferencing on 

that.  

 

MR VAN DER WAL:   So they all agreed that it would be appropriate to list 

those trees which are in the public realm in the Operative Plans as well 10 

as protect. 

 

MS RACHLIN:   If I recollect their understanding, was that yes, they were 

supportive of a two tier approach and the scheduling work needing to 

be done as future work.  Then, if I may clarify about the planning 15 

response to that, or whether that is a point to do now or? 

 

MR VAN DER WAL:   I beg your pardon? 

 

MS RACHLIN:   I was just going to clarify about the planning response to the 20 

expert conferencing. 

 

MR VAN DER WAL:   Well, no, just whether you accept their views on that, 

that is all, and you have said you would accept that view? 

 25 

MS RACHLIN:   Yes, and I will just add in there that they also talked about 

the scheduling as it would need to be as future work.  But they 

appreciated if there a two tier approach it would be valuable.  

 

MR VAN DER WAL:   Sir, I have no further questions. 30 

 

SJH:   Thank you.  Ms Dawson? 

 

MS DAWSON:   Hello Ms Rachlin, thanks for coming again. 

 35 

MS RACHLIN:   Hello. 

 

MS DAWSON:   I am going to ask you a question similar to what I asked you 

about with heritage, and that I talked to Mr Graham about.  It is 

whether you think there is any potential to include more in the policies 40 

relating to identifying what trees are significant or not from the 

methodology that the arborists have developed under the CTM method.   

 

 Because at the moment, if you look at policy 9.4.2.1A, there is a list of 

values, what they call heritage, amenity, et cetera, values.  But then the 45 

arborists then have gone on and developed quite a method which builds 
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on those and also then has other thresholds, and they have flip-flopped 

around – or they have changed their mind as to how to apply those 

thresholds in terms of – have you turned your mind or could you turn 

your mind to whether you think there is any more elaboration that 

could be added, at policy level or an appendix to the policy, that draws 5 

on that more in-depth evaluation of significance? 

 

  [10.15 am] 

 

MS RACHLIN:   Yes, turning my mind to that, I do think it could be 10 

expanded.  Whether it is partly within the policy, and I think it would 

be a good approach also within an appendix, potentially. 

 

MS DAWSON:   Yes, and would that then help form the basis for the schedule 

as it is now and then any future applications to say a plan change to 15 

remove a listing or to add a listing in the future. 

 

MS RACHLIN:   Yes, I think that would be very helpful. 

 

MS DAWSON:   Yes.  Thank you.  My next question was in relation to either 20 

not including a significant tree in the list, in other words a tree that has 

been identified as significant but making a decision and know that still 

should not be included in the list, which is a similar decision to felling 

in a way a listed tree. 

 25 

 Mr Graham has been out and looked at a number of trees and made a 

call as to whether he as an arborist thinks that the shading is too 

significant or not, whether the nuisance value, the effect on the 

development of the property is too great and therefore unfair or 

unreasonable to apply the protection, but there is no policy about that in 30 

here. 

 

 Have you turned your mind to whether there should be a policy about 

those matters at the listing level to form a basis for the sorts of 

decisions that Mr Graham has made? 35 

 

MS RACHLIN:   Yes, I think that would be useful, and probably to weave that 

a bit more through into the felling policy and the matters of discretion 

more articulately would be useful too.   

 40 

MS DAWSON:   So do you think that there is a situation where a call can be 

made, either at the listing stage or at the felling stage, that have got 

similar policy criteria applied, in other words it might be significant but 

we have got enough evidence in front of us now to make a call, but 

what’s the policy, or later on when something comes for an application 45 
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for felling?  Is there a consistent, congruence I suppose, between those 

two policy matters or are they slightly different? 

 

MS RACHLIN:   So the first one would be around the listing. 

 5 

MS DAWSON:   Yes, like it has been identified as significant, but actually it 

would be unreasonable to list it given what we know now about that 

tree? 

 

MS RACHLIN:   Sure.  Yes, and I think some more policy direction there 10 

would be useful, and I think it is a matter of weighing up the 

information that has come in through submitters statements and 

evidence, then coming to a conclusion on that.  That could be done 

through the assessment stage for listing I believe as well.   

 15 

MS DAWSON:   Yes, because there isn’t any policy about that at all is there at 

the moment? 

 

MS RACHLIN:   No, there is not. 

 20 

MS DAWSON:   And as I recall it, Mr Graham has suggested some trees, I 

think one of the Majestic Lane trees for example, he has suggested 

should not be listed because of the degree of shading. 

 

MS RACHLIN:   Yes, one in Majestic Lane, yes. 25 

 

MS DAWSON:   Yes, and so that needs some policy basis, do you agree? 

 

MS RACHLIN:   Yes. 

 30 

MS DAWSON:   Yes, all right.  Thank you.  That is all my questions, thank 

you. 

 

SJH:   Thank you.  Ms Huria? 

 35 

MS HURIA:   Good morning Ms Rachlin, just a practical question which you 

may or may not be able to answer.  But I am interested to know what 

sort of resources the Council has to undertake assessments, what the 

rate is of assessments that they are currently able to undertake? 

 40 

MS RACHLIN:   Well for new listings, yes – so I have checked into this and to 

my knowledge there is no funding provided for in the LTCCP, so I 

think that is of concern to my mind.  Because as I have outlined, I have 

signalled that future work should be undertaken and I also said in my 

evidence as well that I expressed that I would have preferred that more 45 
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trees had been assessed through this process, I would just like to make 

that clear.   

 

 But I think what that does provide for, that policy in terms of funding, 

it would allow the Council to provide for in future work programmes, 5 

because the long term planning process goes on cycles so there would 

be an ability to consider that.  But it is signalled there and it was not a 

section 32, a strong driver to do more assessment work. 

 

  [10.20 am] 10 

 

MS HURIA:   Thank you, thank you sir. 

 

SJH:   Thank you.  Dr Mitchell? 

 15 

DR MITCHELL:   Thank you sir.  Good morning Ms Rachlin.  Just a couple of 

contextual questions, because there seem to be a bit of shifting sands on 

numbers of trees, things being included and not included, so can you 

just explain to me in broad terms how many significant trees as in the 

version of the plan as it currently stands that are on public land and on 20 

private land?  Just in a general sense, it does not have to be down to the 

last tree. 

 

MS RACHLIN:   Sure.  So if I could start with private land, there were 

approximately 1600.  So they have been reassessed – that is private. 25 

 

 I will just have to defer to my figures if you do not mind.   

 

DR MITCHELL:   That is fine. 

 30 

MS RACHLIN:   I do not remember off the top of my head, sorry. 

  

DR MITCHELL:   That is fine, thank you.  Is that the number of trees that have 

been assessed or the number of trees that have been assessed as being 

significant?  That is one of the things I just wanted to clarify.  When 35 

you said 1600 on private land.  Is that the number that are now 

scheduled or the number that were assessed? 

 

MS RACHLIN:   So there were 1600 that were assessed. 

 40 

DR MITCHELL:   Yes. 

 

MS RACHLIN:   And there are - - -  

 

SJH:   You also said there were 1600 in the operative plan, didn’t you? 45 
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MS RACHLIN:   Individual private, yes. 

 

SJH:   Yes. 

 

MS RACHLIN:   So 1600 that were assessed, and approximately 400 proposed 5 

through the notified version. 

 

 And in terms of the mediated agreement, now that would take – I 

appreciate there is the matter of fairness, being dealt with separately – 

but under that that would add a significant increase, and that would 10 

take it up to more around 1200 individual trees, so that is the private 

set. 

 

DR MITCHELL:   Thank you, that is helpful. 

 15 

MS RACHLIN:   And in the public realm – there are a lot of figures in these 

two, so I have just brought some notes along. 

 

DR MITCHELL:   That is why I wanted you to clarify it for me. 

 20 

MS RACHLIN:   So in the public realm there are currently about 6000 trees, 

and park trees that are protected in the operative plans as either notable 

or heritage or Special Purpose Road zone trees.  And through the public 

realm approach I outlined a figure before that would take, now I will 

just go back to my highlights package.   25 

 

 So the Public Realm approach, now that was the one I did as an update.  

That would take the figure to approximately 68,000 trees. 

 

SJH:   That is in the urban area? 30 

 

MS RACHLIN:   That is in total. 

 

SJH:   That is in the urban area? 

 35 

MS RACHLIN:   Yes, so the urban Christchurch and - - -  

 

SJH:   So 39,000 on streets and 39,000 on parks you said earlier in your 

highlights? 

 40 

MS RACHLIN:   39,000 plus 29,000. 

 

SJH:   29? 

 

MS RACHLIN:   Yes. 45 
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SJH:   Right, okay. 

 

DR MITCHELL:   Sorry, I just wanted to capture that as one single point, 

because we are trying to get that - - -  

 5 

 

MS RACHLIN:   No, it is good to – sure. 

 

DR MITCHELL:   Can I also just ask, in terms of the significant trees on 

private land as the land as you presented it today in updated form is, 10 

how many of those are on land, well there are two parts to this 

question, I am just trying to make it as simple as I can. 

 

 In terms of the plan as notified, with the private land trees, were all the 

owners of those trees specifically made aware of the listing that was 15 

proposed in the Notified Plan?  Or did the Council rely on a rollover of 

essentially existing protection in that regard? 

 

MS RACHLIN:   If you just would not mind, I have got some more notes on 

that as well.  Okay, so for the trees there has been a process of liaising 20 

with private landowners.  So they all underwent an onsite tree 

assessment.  So that was arranged or it was undertaken.   

 

  [10.25 am] 

 25 

 And they would be aware that they either had a tree on the list through 

notification, and people who were proposed for D listing, they were 

also advised, they were sent a letter around that notification.  I believe 

it was actually after notification, but they would have been made away 

that they had an opportunity to do a submission, I believe.   30 

 

 But yes, certainly there has been a process of communication with 

landowners.  Not on the rules package but updating them as to what 

works been undertaken. 

 35 

DR MITCHELL:   So that relates to the 1600 that were originally rolled over 

from the operative plan?  Or the 400 as notified? 

 

MS RACHLIN:   So the letters that would have been sent to landowners to 

advise them, so that was in relation to the 1600, so the 400 would have 40 

come through the notification process. 

 

DR MITCHELL:   Yes, okay.  So the people that are in the 1200 category, eg 

the ones that are now added in, have they had any specific – leaving 

aside the legal argument about merits and so forth – have those people 45 
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had any communication from the Council that their trees are now in the 

list rather than out of the list? 

 

MS RACHLIN:   No, they have not actually.  No. 

 5 

DR MITCHELL:   Okay, thank you.  Now, just a couple of more specific 

matters, just to clarify in my mind. 

 

 The first one is around public notification, which you have addressed 

on page 8 on Exhibit 23 at the top of the page.  Essentially that says all 10 

of the restricted discretionary activities to be followed by no public 

notice, no written approvals, and then the balance are at the discretion 

of the Council.  In terms of your proposed RD7, rule RD7 which is 

presented on page 7, those are essentially National Grid related matters. 

 15 

 Is it intended that they are covered by the general notification 

provision, or do you see that as being more appropriately targeted at 

9.4.3.2.6A? 

 

MS RACHLIN:   So RD7, in terms of notification.  I think I would need to, 20 

that has just come through as a recent update, and I have not turned my 

mind to notification and that is - - -  

 

DR MITCHELL:   That was really the question I was asking, and it seems to 

me that with the new rules package, and the quite significant re-drafting 25 

of a number of them, and some new provisions, if you were looking at 

these again that would be a matter that you would give some 

consideration to presumably? 

 

MS RACHLIN:   Yes, I think you would need to, and I think in relation to the 30 

more minor pruning I do not think you would necessarily want to notify 

that, but for a felling of a significant tree I think it is important to have 

the opportunity for notification at least. 

 

DR MITCHELL:   Full public notification? 35 

 

MS RACHLIN:   I do not know if you need to go so far as full, but I have not 

turned my mind specifically to the aspect of it.  At least allow for the 

opportunity to have that input.   

 40 

DR MITCHELL:   Okay, thank you. 

 

 Second to last question; in terms of P2, which is on page 4, that is the 

general tree felling rule.  This may reflect my lack of knowledge, but 

why does the felling of a tree need to be undertaken under the 45 

supervision of an arborist?   Because the tree is being felled, and as 
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long as it does not fall on someone’s house, or damage the trees that it 

is next to, seems to me to be a bit of a moot point? 

 

MS RACHLIN:   So yes, if I can clarify that.  So originally into the proposal, it 

was limited to the Council and its tree maintenance contractors.  So we 5 

received quite a few submissions on that from the Telco’s, Transpower, 

Orion, and looked to find a way through to change that to allow for 

others to be able to undertake that work.  Providing they had either a 

suitable qualification or it was undertaken under supervision.  That is 

really to put some safeguards in place, that people cannot just go along 10 

and fell a tree in the public realm.  Certainty about who would 

undertake it.   

 

DR MITCHELL:   But the public realm is Crown land, Council land or 

possibly in some other public realm.  It would be illegal to cut those 15 

trees down anyway, unless you were authorised to do so, would it not?  

I mean I cannot go along Memorial Avenue and decide I want to clear 

the memorial trees along the - - - 

 

  [10.30 am] 20 

 

MS RACHLIN:   No, I understand that you would need to get permission to do 

that, yes. 

 

DR MITCHELL:   Okay, that is fine.  I cannot take that any further. 25 

 

 And just last question, in terms of, you have been asked a number of 

questions about the policies but the policies have evolved quite 

considerably since the notified version yet the objective has not and I 

am just wondering given that, especially given that there is now a 30 

policy regime that recognises the legitimacy, if I could put it that way, 

of needing to fell certain significant trees because of the circumstances 

that arise, in other words they are not to be protected at all costs. 

 

MS RACHLIN:   Right, yes. 35 

 

DR MITCHELL:   At an objective level that does not really appear in the 

objective and I do not want to get into drafting with you but do you 

think there is some merit in reconsidering the balance within objective 

9.4.1 to capture the matters that have emerged through the policy 40 

updates? 

 

MS RACHLIN:   Yes, I certainly think that would be valuable to do that. 

 

DR MITCHELL:   All right, thank you, thank you, sir. 45 
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SJH:   Thank you.  Judge? 

 

JUDGE HASSAN:   Thank you, sir.  Good morning, Ms Rachlin.  My focus 

and my questions is around the private realm tree issue and I just want 

to explore with you just some concerns that I have got around 5 

proportionality of regulation in regard to the risks and so forth so in 

terms of starting this thinking off, on your page 85 of your evidence-in-

chief, your first paragraph under background trees, 17.1 on page 85 you 

describe the statutory drivers, if you like, of thinking and you refer 

there to section 5 and section 7, and then below that you refer in the 10 

next paragraph to the higher order documents.   

 

 In terms of this particular topic, I just wondered if you agree with me 

that as compared to, say, significant areas of indigenous vegetation and 

fauna section 6 or historic heritage, section 6, that the issue of 15 

significant tree protection, it is not given the same specific direction for 

protection as those other topics are given under part 2 of the Act, do 

you agree with that? 

 

MS RACHLIN:   Yes, I agree. 20 

 

JUDGE HASSAN:   And the concepts of say maintaining and enhancing 

amenity values or the qualities of the environment under section 7, that 

is one of the things that you would take into account in looking at these 

protections? 25 

 

MS RACHLIN:   Yes. 

 

JUDGE HASSAN:   And I guess in terms of section 5 you are looking at 

enabling communities to provide for their wellbeing, is that what you 30 

were thinking? 

 

MS RACHLIN:   Yes, and also on that the strategic objective which talks about 

the important values and qualities of the natural environment that came 

through decision one so I have regard to that as well. 35 

 

JUDGE HASSAN:   And I wonder whether you agree with me that when we 

look at something like adverse shading consequences for an individual 

dwelling owner or a neighbour, that also has significance for weighing 

under part 2 as an amenity effect or a quality of the environment effect, 40 

do you agree with that?  It is a counter weighing balance to consider? 

 

MS RACHLIN:   Yes, I think there is a need to weigh that up, the balance, yes. 

 

JUDGE HASSAN:   And in terms of the Regional Policy Statement, again, 45 

historic heritage we have quite specific policy direction, same we have 
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got quite specific policy direction in regard to significant areas of 

indigenous flora and fauna, don’t we? 

 

MS RACHLIN:   Yes. 

 5 

JUDGE HASSAN:   And if we look at the policy direction given on this topic, 

is it in regard to matters like urban design and those other matters at a 

broader level that you were thinking about the Regional Policy 

Statement? 

 10 

MS RACHLIN:   Yes, more at a broader level, yes. 

 

JUDGE HASSAN:   Yes, so there is no specific as far as I – I thought I was 

right to understand there is nothing in the RPS akin to say historic 

heritage or significant indigenous vegetation that would direct us to 15 

detect significant trees, it is a matter of interpretation of those broader 

directions. 

 

MS RACHLIN:   That would be my understanding, yes. 

 20 

JUDGE HASSAN:   Right.  Just on this private realm issue, I wonder if I just 

explore something with you.  Following your discussion with 

Ms Dawson around selection of criteria for listing so there was a 

discussion there on the matter of shading, for instance, and I think you 

agreed that it would be valuable to put into the policy construct 25 

something in regard to that when it came to informed choices of listing. 

 

MS RACHLIN:   Yes, I think that would be useful. 

 

  [10.35 am] 30 

 

JUDGE HASSAN:   You do not need to go back over that, it is just a 

foundation for my question. 

 

 So if we look at – if you could go to page 8 of the matters of discretion 35 

on trees of the exhibit provided this morning which refers to a matter of 

discretion as to the need for the work on the tree, to deal with the 

described circumstances there of emergency, avoid significant risks and 

effects to human health and safety or significant impacts on 

infrastructure, so I took from your answer that, well apart from the fact 40 

that that is not expressed in the policy as such, you would look at 

broadening both the policy and the assessment criteria to pick up on the 

matter that you discussed with Ms Dawson, is that right? 

 

MS RACHLIN:   Yes. 45 
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JUDGE HASSAN:   So the next thing I have in mind is evaluating the benefits, 

costs and risks of regulation.  Now, I appreciate the process that has led 

to the current Council position of targeting 1,200 trees in the private 

realm, that is clear – I suppose at a broad level this is my question 

really; if we look at the private realm in regard to significant trees, does 5 

the Council have – are you aware of the Council having a problem 

about compliance evident from the existing plan in terms of people 

seeking to fell significant trees that were listed, is there a compliance 

issue that the Council has identified with the existing plan? 

 10 

MS RACHLIN:   No specifically, I am not aware of that, no. 

 

JUDGE HASSAN:   Are you aware of any – have there been any cases where 

enforcement action has been taken against the owner of a tree in regard 

to seeking to fell a protected tree to your knowledge in recent times? 15 

 

MS RACHLIN:   I would not be able to confirm that because I do not have that 

knowledge or I have not been involved in it, I do not have that 

information.  

 20 

JUDGE HASSAN:   All right, so my question really comes back to this; 

assuming 1,200 trees were listed, assuming they warrant protection, 

warrant listing, the question then for me is what type of regulation is 

proportionate? 

 25 

 And I suppose a starting proposition is this: if you accept that the 

factors that we described before would be added to the policy that 

would guide the question of listing in other words a tree that would 

otherwise be regarded as significant in the future may be excluded from 

listing because the policy would suggest that shading rather issues for 30 

the individual owner of the tree or the neighbour outweigh the 

significance of listing.   

 

 If we take that as a premise, then does it not follow from that premise 

that if we keep the regulation proportionate we would also allow a 35 

permitted activity track to be applied in the plan for those examples, in 

other word we have got permitted activity tracks provided for, say, 

electricity, risk issues, if we have a criteria and that would exclude a 

tree from listing, would it not follow that we would have a permitted 

activity class where effectively the same matters could be established to 40 

the right order of evidence?  Certified, for instance? 

 

MS RACHLIN:   Yes, that is a tricky one.  I think permitted with standards, I 

would have reservations about. 

 45 
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JUDGE HASSAN:   If the standards could be worked through, if your 

reservations about those could be worked through. 

 

MS RACHLIN:   You would need to have very, very clear certainty around the 

perimeters under which you were absolutely confident that there was 5 

shading issues but potentially around the certification type route, that 

could possibly be an issue. 

 

JUDGE HASSAN:   Take shading for instance, take shading that – there is a 

submitter for instance, you may be aware of the submission where her 10 

elderly parents are in a house and the house is affected by shading for 

significant times during the day.  Wouldn’t it be possible to express a 

standard in the Plan that if a tree was having a specified period of 

shading consequence for a tree that could be verified by way of 

evidence in other words a shading assessment could be done, it is so 15 

much loss of sunlight for these hours during these times of the year.  

That would be verifiable at least, wouldn’t it? 

 

  [10.40 am] 

 20 

MS RACHLIN:   It would be verifiable – I think it would be something I 

probably want to turn my mind to a bit more because there is the other 

factors that might come into account, for instance, whether the tree had 

exceptional values for instance.  But if you could specify them to a 

precise dimension – I guess the difficulty is that would be one thing to 25 

take into account, whereas if you went through a permitted route, you 

would not be able to take other matters into account.  So I just have a 

few concerns about that. 

 

JUDGE HASSAN:   What I am struggling with then, is the consistency of the 30 

regulatory approach.  If you say that an arborist goes through and 

identifies a tree as having significance, and then weighs these other 

consequences for the private landowner an concludes on balance that it 

should not be listed,  - - - 

 35 

MS RACHLIN:   Yes. 

 

JUDGE HASSAN:   - - - the logic would follow, would it not, if the tree was 

listed without the assessment being done, permitted activity would just 

be the same process really wouldn’t it, effectively to make a balanced 40 

judgment - - - 

 

MS RACHLIN:   Effectively it would be, yes. 

 

JUDGE HASSAN:   Yes. 45 
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MS RACHLIN:   So it would come down to having certainty around those 

parameters. 

 

JUDGE HASSAN:   Yes, and in terms of your reservations, I took from your 

earlier answer, it is against the backdrop where notwithstanding the 5 

Council having listed 1,600 trees in existing Plan, you are not aware of 

any significant compliance issue under the current Plan? 

 

MS RACHLIN:   I am not aware myself but others at the Council may be able 

to provide more info on that. 10 

 

JUDGE HASSAN:   Sorry, I am just relying on you as the only source of this 

question, perhaps you could confer and come back and answer that if 

there was a different answer? 

 15 

MS RACHLIN:   Sure, okay. 

 

JUDGE HASSAN:   Thank you. 

 

SJH:   Thank you.  Ms Rachlin, I have one short question and then I would like 20 

to ask you questions about the public realm. 

 

 You mentioned in your highlights package that following mediation 

there are now 1,200 scheduled protected trees plus schedule groups.  

Can you give us a ballpark figure in the number of trees in the 25 

scheduled groups, if you cannot, just say so?  

 

MS RACHLIN:   Yes, I can.  For the groups, so the number of groups of trees, 

not notified version was four, four groups of trees, through the 

mediated agreement that would increase to 20. 30 

 

SJH:   20 groups or 20 trees? 

 

MS RACHLIN:   20 groups I understand. 

 35 

SJH:   Right. 

 

MS RACHLIN:   And I can give you some individual listing numbers or 

individual numbers within that if that helps.  So that would increase the 

number of trees listed as being in a group from 14 to 112. 40 

 

SJH:   Right, thank you.  Now I would just like to come to the public realm 

trees and Mr van der Wal’s questions of you. 
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 Would you accept that in your latest version there is greater protection 

for public realm trees in the urban area, than there is outside of the 

urban area? 

 

MS RACHLIN:   Yes. 5 

 

SJH:   And it seems obvious to everybody that the problem you had to wrestle 

with was the inability to do all the assessments you may have liked to 

have done.  Would that be fair comment? 

 10 

MS RACHLIN:   Yes. 

 

SJH:   In that case, both for the urban area and for the rural areas, why would 

you not consider using the existing lists as a placeholder regime within 

these provisions until you can do all those individual assessments and 15 

the Council resources that assessment? – would that not be a practical 

way of dealing with it given we have to have clarity in this plan from 

the Statement of Expectations?   

 

MS RACHLIN:   It would be a way of dealing with it but I will come back to 20 

the reservation I had that to individually schedule a tree, to my mind 

you would needed to have gone through an assessment of its values to 

see whether it merits significance. 

 

SJH:   No, no, what I am talking about is you use the existing list in the 25 

operative plan as a placeholder until you have the time and the 

resource, because you have said there is not any at all at the moment, to 

individually assess, and then if they remain the same which Mr Graham 

is more likely, they would slip into what you have here, and if for some 

reason they fell outside, they would lose their listing, but it would give 30 

the protection while you undertook the work that you acknowledge is 

necessary, would it not? 

 

  [10.45 am] 

 35 

MS RACHLIN:   You could do it as a placeholder, yes, just for the reasons I 

have previously expressed – It is a tricky one because you have got - - - 

 

SJH:   Okay, what is the downside to it? 

 40 

MS RACHLIN:   Knowing that those trees that are individually scheduled have 

gone through an assessment to test whether they meet the criteria to be 

listed.  I am not sure what the figures would be as to what would, of 

those ones that have not been assessed, what would come off or stay 

on.  I appreciate the concerns about the not rolling over. 45 
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SJH:   At the moment you are protecting trees which have certain trigger 

points? 

 

MS RACHLIN:   Yes, yes, for the schedule. 

 5 

SJH:   Which my exclude some urban trees that are already scheduled, and 

certainly we know that all of the rural ones are excluded.  I do not 

understand why you want a regime that gave you interim protection 

until you can carry out the work that you acknowledge as being 

essential? 10 

 

MS RACHLIN:   If there was a way to have some sort of interim protection 

that was done with acknowledgement of sort of, what was the most 

appropriate approach, it may be potentially that if we were to expand it, 

potentially it may be better through the public realm method and have it 15 

perhaps as an information layer that they are in the notable or protected 

tree list so there is a way to factor that in until such time as the work 

has been undertaken. 

 

SJH:   But there would be ways to draft this until this occurs, particularly in the 20 

rural realm which I think is probably of greater concern of Mr van der 

Wal’s clients, that in the urban, although there are concerns around 

urban as well? 

 

MS RACHLIN:   Yes, I think there would be and I would come back to my 25 

earlier comment, I expressed – I signalled that a policy direction to do 

more assessment would be good and I would really like to see it as an 

ongoing process and if there was a way to achieve this - - - 

 

SJH:   I am sure everybody would if money was made available.  Mr van der 30 

Wal any questions arising? 

 

<FURTHER CROSS-EXAMINATION BY MR VAN DER WAL [10.47 am] 

 

MR VAN DER WAL:   Just briefly.  Just in terms of the questions put to you 35 

by his Honour, Judge Hassan, in terms of the Regional Policy 

Statement emphasis on historic heritage, do you accept that a number 

of the trees that are scheduled, are scheduled because of historic value? 

 

MS RACHLIN:   Yes. 40 

 

MR VAN DER WAL:   So you would  - - -  

 

JUDGE HASSAN:   Is that historic values or historic heritage? 

 45 

MR VAN DER WAL:   Historic heritage values, yes. 
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MS RACHLIN:   The trees are scheduled – in the schedule of trees some of 

them are listed as having exceptional heritage values. 

 

MR VAN DER WAL:   And that includes historic heritage, very old trees? 5 

 

MS RACHLIN:   The terminology used is heritage, but I could expand on that 

in terms of historic heritage and that some of the proposed historic 

heritage listings will have within them important historic trees, I can 

expand on that if you like, but - - - 10 

 

MR VAN DER WAL:   But there are trees that have basically been regarded as 

significant because of their heritage, and that includes historic heritage 

value? 

 15 

MS RACHLIN:   Yes, for their heritage value, absolutely. 

 

MR VAN DER WAL:   And just one other matter again in connection with the 

issues as to the problems with complying with the existing list of trees 

protection, do you know of any evidence suggesting that, using the 20 

1200 as a list, would provide real problems for owners as a whole 

slowdown, reconstruction? 

 

MS RACHLIN:   I do not have information – I am not sure – I do not quite 

understand the question, but - - - 25 

 

MR VAN DER WAL:   I think you have answered it. 

 

SJH:   Ms Moore? 

 30 

MS MOORE:   No thank you, sir. 

 

SJH:   Mr Conway? 

 

<RE-EXAMINATION BY MR CONWAY [10.49 am] 35 

 

MR CONWAY:   Thank you, sir.  Ms Rachlin, just one matter.  You have been 

asked a number of questions about the benefits of scheduling 

significant trees in the public realm, in particular with reference to the 

Operative District Plan and the notable trees covered there. 40 

 

 Focusing on the urban environment, so the area where the public realm 

protection applies, could you describe what different it would make in 

terms of the application of the rules if trees within that public realm 

protection were also to be scheduled?  45 
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  [10.50 am] 

 

MS RACHLIN:   Yes, I could do that so probably the key difference is the 

rules for the public realm allow for a greater degree of tolerance around 

pruning and that takes into effect the role of those being road corridors, 5 

for instance, and balancing amenity with the need to trim and for health 

and safety and the you would also reflect back on the policy direction 

9.4.2.2 which explicitly recognises that those trees in that public realm 

space you are protecting them, if I quote from that policy, to the extent 

consistent with maintaining the multiple function of road corridors, 10 

parks, reserves and public open space so there is a good level of 

protection for them but there is, I would say, a greater degree of 

tolerance in the way that they are actively managed.   

 

MR CONWAY:   What about in relation to felling? 15 

 

MS RACHLIN:   Felling for scheduled - - - 

 

MR CONWAY:   As between scheduled trees and public realm trees. 

 20 

MS RACHLIN:   So, the felling trees – so there is a stronger policy direction to 

avoid significant trees that have exceptional values, and there is a 

higher activity status for the felling of trees that have exceptional 

values.  So that would be key point of difference as an example 

between felling of those trees as opposed to felling of those trees in the 25 

public realm. 

 

MR CONWAY:   What about in terms of the question of whether a consent is 

required or not for felling under each of those two types of trees; public 

realm and scheduled trees, any difference? 30 

 

MS RACHLIN:   So for felling, there are quite a number of circumstances that 

are set out under rule P2 about when you can undertake felling so there 

is some degree of tolerance in there set out under clause 5, for instance. 

 35 

MR CONWAY:   Thank you, thank you, sir, no further questions. 

 

SJH:   Thank you.  Thank you, you may stand down, Ms Rachlin. 

 

MS RACHLIN:   Thanks. 40 

 

<THE WITNESS WITHDREW [10.52 am] 

 

SJH:   Mr Conway. 

 45 
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MR CONWAY:   Thank you, sir, our next witness is Ms Jenkin in relation to 

utilities and energy. 

 

SJH:   Thank you. 

 5 

MR CONWAY:   And again, while Ms Jenkin is coming to the witness box, 

there is an exhibit that has been provided to the secretariat this morning 

with an updated version of chapter 11. 

 

SJH:   Yes, we all have that, thank you. 10 
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<SARAH LEE JENKIN, affirmed [10.53 am] 
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<EXAMINATION BY MR CONWAY [10.53 am] 

 

MR CONWAY:   Good morning, Ms Jenkin, would you please confirm for the 

Panel your full name is Sarah Lee Jenkin. 

 5 

MS JENKIN:   Correct. 

 

MR CONWAY:   And you have prepared two statements of evidence for this 

hearing, dated 2 December 2015 and 18 December 2015? 

 10 

MS JENKIN:   Correct. 

 

MR CONWAY:    And the first of those refers to your previous evidence 

setting out your qualifications and experience. 

 15 

MS JENKINS:   Yes. 

 

MR CONWAY:   Do you have any corrections to make to your evidence? 

 

MS JENKINS:   Yes, I do.  Since filing my rebuttal evidence I have identified 20 

a number of corrections and amendments to the Stage 3 Utilities and 

Energy Proposal primarily through discussions with submitters.  I have 

an updated version of the proposal with those corrections and 

amendments shown in dark green text either underlined or stuck 

through which I will now take the Panel through. 25 

 

 The following informal mediation with the Crown and in consultation 

with the chapter leave for chapter 9.1, the sites of ecological 

significance activity specific standards were deleted throughout the 

Stage 3 proposal and the rebuttal version of the chapter as the rules for 30 

utilities in these were located in chapter 9.1. 

 

  [10.55 am] 

 

 However, rules 11.3.1.2 RD1 Access Tracks on page 5, 11.3.2.2 RD1 35 

New Electricity Transmission and Distribution Lines on page 9 and 

11.3.3.2 RD1 in relation to equipment for testing renewal electricity 

generation sites on page 11 mistakenly retained an exclusion for sites 

of ecological significance and that was activity specific standard F. 

 40 

 As the SES are no longer part of the related activity specific standards 

there is no need for this exclusion. 

 

 There are several references to renewable energy generation throughout 

the chapter which should refer to renewable electricity generation 45 

primarily on page 12.  This change came into effect by a stage 2 
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submission from Rockgas Limited which was accepted.  However, in 

reviewing the stage 3 proposal I identified that not all of the relevant 

amendments had been made. 

 

 On page 15 the reference in assessment matters 1F and 1G to rules 5 

9.1.3.2 and 9.2.4.1 to 4.3 should be more accurately referred to as 

“matters of discretion”.  The reference to sites of ecological 

significance is replaced with “areas of indigenous biodiversity and 

ecosystems”.   

 10 

 I would also note that there is an error in the landscape matters of 

discretion reference; it should be 9.2.4.3, not 9.4.2.3. 

 

 An amended 9.3 chapter proposal was released subsequent to filing my 

evidence and rebuttal evidence and that is exhibit 11 tabled on 15 

2 February 2016 in which 9.3.3.1.6 exempt utilities within and on 

heritage items and settings from the rules in chapter 9.3 as chapter 11 

includes a rules framework in this regard. 

 

 However, my rebuttal version of the stage 3 proposal did not include 20 

any heritage related assessment matters for the relevant restricted 

discretionary activities and so consequently I have added an assessment 

matter on page 15, assessment 11.4.1, item H, which provides a 

cross-reference back to the matters of discretion in chapter 9.3 and that 

is 9.3.5 and, in particular, 9.3.5P requires consideration of the 25 

functional need of utilities in or in proximity to heritage items and 

settings.   

 

 This is consistent with the approach for utilities in the SES and areas of 

indigenous biodiversity and ecosystems and for utilities within the 30 

landscape overlays and means that all RDA activities within heritage 

items and settings will be assessed using a consistent framework. 

 

 A similar situation arises in relation to works within the driplines of 

significant trees.  Ms Rachlin’s amended 9.4 proposal included an 35 

advice note 9.4.3.1.4D which directs the plan user back to chapter 11 

for rules relating to utilities within the driplines. 

 

 However, there was no cross-reference in my assessment matters 11.4 

to the matters of discretion in 9.4.4 and, in particular, 9.4.4M and so I 40 

have now included that reference. 

 

 In making this addition, I have noted that the matter of discretion 

9.4.4M relates only to above ground utilities and there is no specific 

mention of underground utilities which could also be located within the 45 

dripline of a significant tree.  This issue has been raised with the 
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chapter lead for 9.4 Transpower, Orion and the Utilities Group and we 

will update the Panel if there is to be any change made to the proposal 

as a result of these discussions.   

 

 And the final two points relate to 11.3 on pages 2 and 3 with the 5 

improved reconciliation between chapters 9 and 11.  Further 

amendment is required to 11.3 How to Use these Rules in Order to 

Provide the Appropriate Cross-Referencing.  Consequently, I have 

added the text suggested by Ms McLeod in her rebuttal evidence, dated 

13 January 2016, at paragraph 14 with regard to cross-referencing to 10 

rule 9.4.3. 

 

 A requirement for further cross-reference in 11.3 on page 2 has been 

identified in relation to chapter 7, Transport and chapter 6, General 

Rules insofar as needing to recognise that the water body setbacks rules 15 

do not apply to utilities and this is an existing exemption as I 

understand it and the transport rules do not apply also and that is rules 

in 7.2.4. 

 

 I have confirmed this and their wording with the relevant Council 20 

chapter leads and made the appropriate amendment and those are the 

corrections and amendments that I have. 

 

  [11.00 am] 

 25 

MR CONWAY:   And they are contained in this updated version of the 

chapter.  Can you please produce that as an exhibit.  

 

SJH:   Exhibit 25, thank you. 

 30 

EXHIBIT #25 – REVISED PROPOSAL – CHAPTER 11 – UTILITIES 

AND ENERGY AS AT 9 FEBRUARY 2016 

 

MR CONWAY:   Thank you, sir.  And subject to those corrections do you 

confirm your evidence is true and correct? 35 

 

MS JENKIN:   To the best of my knowledge, yes. 

 

MR CONWAY:  Thank you and could you now please read out your highlights 

package in relation to this topic, and then answer any questions from 40 

the Panel. 

 

MS JENKIN:   Before taking the Panel though my highlights package, which is 

as brief as I can make it, I firstly just wanted to comment on the 

relationship between chapters 9 and 11. 45 
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 A number of submitters raised concerns about duplication and/or a lack 

of clarity about the relationship between the two chapters and many 

sought improved cross-referencing. 

 

 This relationship has been the subject of considerable discussion both 5 

between Council officers and between the Council and as submitters 

and as a result amendments have been made to both chapters to 

improve the drafting, consistency and application of policies, rules and 

assessment criteria as they relate to utilities.   

 10 

 Specifically policy 11.1.2.1 has been amended to remove the NCH 

stage 3 text on the basis that policies within chapter 9 will address 

utilities.  All rules governing utilities within the NCH overlays, with 

the exception of rules in chapter 9.1 are located within chapter 11.  All 

assessment criteria for restricted discretionary activities are located in 15 

chapter 9 with appropriate provision made for utilities and appropriate 

cross-referencing.  And how to use the rules includes more information 

about which rules apply. 

 

 Whilst there is still a need to refer to both chapters when considering 20 

utilities within the overlays, the approach of policies in chapter 9, rules 

in chapter 11 and the cross reference to chapter 9 provides the plan user 

with a more consistent framework. 

 

 So at the time I submitted my rebuttal evidence there were three 25 

outstanding issues that remained.  Firstly the wording of policy 

11.1.2.1, secondly in relation to rule 11.3.1.2.1 which covers access 

tracks, and thirdly ruled 11.3.2.1P1, which relates to new electricity 

transmission and distribution lines, whether or not there could be an 

exemption for electricity distribution lines within rural amenity 30 

landscape areas. 

 

 In my view these issues have now been resolved between the Council 

and the relative submitters, and I am just going to take you through the 

detail of that. 35 

 

 So in relation to policy 11.1.2.1, following information  mediation on 3 

February, the Council, Crown, Transpower, Orion and the Regional 

Council, all submitters to the stage 3 version of the policy, agreed to 

the revised wording.  This is included in my amended proposal.  The 40 

utilities group was invited to the mediation but did not attend, they 

subsequently advised they are happy with the amendments.   

 

 In summary, all stage 3 notified texts will be removed from the policy 

as the relevant policy direction will be provided in chapter 9.  45 

Amending the policy as proposed removes the inconsistency and 
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duplication that existed between this policy and the relevant chapter 9 

policies.  An advice note is proposed below 11.1.2.1 directing plan 

users to the relevant parts of chapter 9.  The number referencing will 

need confirming once the numbering in chapter 9 is finalised.   

 5 

 In making this amendment I would note one point.  Policies 9.1.1.2 and 

9.2.2.7 include specific text referencing utilities, however there is no 

equivalent text in policies 9.3 and 9.4 as they relied on the original 

wording of 11.1.2.1.  

 10 

 Ms Rachlin and I have agreed that amending the relevant 9.4, 9.3 

policies could be an appropriate response subject to any consultation 

with any relevant submitters. 

 

 Alternatively, the text in policy 11.1.2.1.1B which only relates to 15 

heritage items in settings and trees could be retained.  Whilst this 

would avoid amending policies 9.3 and 9.4 it would mean splitting the 

policy framework and in my view this would be inconsistent with the 

approach seeking to clarify. 

 20 

 Having removed the stage 3 text from the policy it is apparent that 

improvements could be made to the remaining wording to better reflect 

higher order provisions such as Strategic Objective 3.3.12 and the 

Regional Policy Statement.  However to do so would, in my view, be 

outside the scope of the stage 3 proposal and hence I have not at this 25 

juncture proposed any alternative wording and there have been no 

discussions with stage 2 submitters in this regard either. 

 

 Relation to rule 11.3.1.1P1, access tracks.  Further work has been 

undertaken to address the relationship between chapters 9.2 and 11 30 

insofar as they relate to access tracks to utilities.   

 

  [11.05 am] 

 

 On 19 January this year, Ms McLeod, appearing for Transpower, tabled 35 

proposed amendments to rule 11.3.1.1P1, that is Exhibit 4.  

Ms Ferguson, the Council’s chapter 9.2 planner, Ms McLeod and I 

have discussed the rules further.  We now have an agreed position 

which is reflected in the amended proposal you have in front of you.  

 40 

 There is one change to the text in Exhibit 4, the exclusion of “R” in 

RDXI, a typo picked up by the Chair.  I am confident the addition of a 

new restricted discretionary rule in chapter 11 will provide an 

appropriate level of regulatory control for access tracks to utilities 

located within the overlays and this approach taken in chapter 11 is 45 
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consistent with that in chapter 9.2.  The assessment matter for the new 

RDX rule refers back to the 9.2.4 assessment matters. 

 

 Finally, rule 11.3.2.1P1, the Panel is in receipt of a joint memorandum 

from the Council and Orion dated 27 January 2016, documenting 5 

agreed amendments to this rule which are reflected in the proposal you 

have in front of you.  In summary the rule has been modified to enable 

new electricity distribution lines and associated structures as permitted 

activities within the rural amenity landscape subject t6o height 

limitations.  The content of these amendments were canvassed with 10 

Transpower as well and they advised they are unlikely to rely on the 

rules given the scale of constraints and hence they did not meet to be a 

party to the joint memorandum. 

 

 This is my highlights package and I am happy to answer any questions. 15 

 

SJH:   Thank you.  Mr Dawson? 

 

MS DAWSON:   No, I have got no questions, thank you, Ms Jenkin, I think 

you have sorted everything out that I wanted to as you about, thank 20 

you. 

 

SJH:   Thank you.  Dr Mitchell? 

 

DR MITCHELL:   No questions, thank you. 25 

 

SJH:   Ms Huria? 

 

MS HURIA:   No, thank you, sir. 

 30 

SJH:   Judge? 

 

JUDGE HASSAN:   No, thank you, sir. 

 

SJH:  Thank you, you may stand down and we will take the morning 35 

adjournment now for 15 minutes, thank you. 

 

MS JENKIN:   Thank you. 

 

<THE WITNESS WITHDREW [11.07 am] 40 

 

ADJOURNED [11.07 am] 

 

RESUMED [11.24 am] 

 45 

SJH:   Yes, thank you.  Yes, Lady Stewart, if you would come forward please? 



 Page 1678 

  

Ch9: Natural and Cultural Heritage Commenced 18.01.16 

<BARBARA MARY STEWART, sworn [11.24 am] 
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SJH:   Just take a seat.  Your full name is Barbara Stewart? 

 

LADY STEWART:   Yes. 

 

SJH:   And you have a filed a brief of evidence, dated 10 December 2015? 5 

 

LADY STEWART:   Yes, your Honour. 

 

SJH:   Do you have any corrections to make to that? 

 10 

LADY STEWART:   No. 

 

SJH:   And can you confirm it is true and correct? 

 

LADY STEWART:   Yes. 15 

 

SJH:   Thank you.  Well, if you would go ahead and give us our highlights 

package, thank you. 

 

LADY STEWART:   Your Honour, may I make a point for the people at the 20 

back, we can almost not hear anything and we can’t hear the questions 

many times, and I have got a loud voice, but sometimes it is so gentle, 

could you ask them maybe to speak closer to this or do something 

because they - - - 

 25 

SJH:   Well, some people struggle more than others, but in particular - - - 

 

LADY STEWART:   I am sure my ears are not working very well but 

nevertheless others are saying the same thing. 

 30 

SJH:   Well, we do get to that stage, do not we?  Mr van der Wal, I think 

particularly you have got quite a soft voice so if you would not mind 

just getting right into the microphone. 

 

MR VAN DER WAL:   Yes, sir, I shall. 35 

 

SJH:   Thank you. 

 

LADY STEWART:   Thank you.  My name is Barbara Stewart, I am an owner 

and director of a manufacturing export company Skope Industries 40 

Limited.  As well I work with a number of arts and welfare 

organisations including Cholmondeley Home, the New Zealand 

Dementia Prevention Trust, Friends of the Christchurch Symphony 

Orchestra, the Court Foundation, Christchurch Diabetes Society and the 

Greater Christchurch Community Forum, just to give you a bit of 45 

background of myself. 
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 I was a Waimairi District councillor and then a Christchurch City 

councillor for 15 years.  Amongst many issues that concern me were 

the considerable problems of the loss of trees and general vegetation 

associated with an increase in city development and infill.  I wish to 5 

précis my submission of 10 September 2015 on 9.2.2. 9.4.1, 9.4.2.3 and 

9.4.2.4 as well as commenting in particular on an avenue of common 

lime trees on my property at 60 Glandovey Road. 

 

 Under the earthquake legislation it is proposed to fast track the 10 

timeframe and to reduce the number of resource consents required.  

One outcome of this proposal is to remove 75 to 80 percent of 

Christchurch heritage and notable trees from the register of notable 

trees on private property to which I strongly object. 

 15 

 I also wish to object to the complete lack of public consultation with 

residents on this critical issue of tree preservation.  Until very recent 

publicity most citizens have been completely unaware of this 

devastating policy proposal for the city’s natural environment.  In the 

past five years our city has suffered greatly from the consequences of 20 

the earthquakes and the subsequent demolition of many of its buildings.  

We now risk a manmade loss of the most beautiful characteristics of 

our otherwise flat city and this is the presence of significant trees 

throughout the Garden City.   

 25 

 As I mentioned there has already been in the past 30 years a 

considerable loss of significant trees through development.  A more 

recent consequence of the earthquakes has been the loss of many trees 

on both public and private lands.  A troubling example of current 

development in an older area of Christchurch is occurring right now in 30 

Glandovey Road where there was a large brick house surrounded by 

trees on approximately two acres.  Every significant tree on this section 

has been removed for a multiple unit development.   

 

 I accept that this development, and many others occur, but I ask when 35 

the consents are granted it is not required to incorporate as many 

existing trees as possible.  Multiply such developments in the older 

areas of the city and the eventual results will be a near wipe out of the 

natural beauty that attracted citizens to live in this city in the first place. 

 40 

 Often when a mistake is made an order can be reversed to right a wrong 

but when a significant tree is cut down it is gone forever.  Christchurch 

is a city admired for its green canopy for example.  The city entrance 

for example; the city entrance from the airport is becoming one of the 

loveliest in the country.  The place of trees in the wider appreciation of 45 

cities all around the world is now well known and understood.  We 
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should be preserving and increasing this natural magnificence and not 

allowing easy opportunity for this characteristic to be destroyed by 

development. At the very least the need for a resource consent must 

remain as a protection. 

 5 

 I have talked about the aesthetic importance of trees to the community 

but equally important is the contribution to the preservation of the 

natural habitat of wildlife and of course to help maintain clean air for 

Christchurch.  One only has to drive from Christchurch to Geraldine to 

see the tragic loss of environmental shelter for animals and the likely 10 

loss of topsoil caused by the strong winds across the Canterbury Plains.   

 

 When the next generation look at what has been permitted they will 

shake their heads in disbelief at our irresponsible and purposeful 

destruction of our environment.   15 

 

  [11.30 am] 

 

 In the past 150 years older suburbs with larger properties contained 

many significant trees.  Now new subdivisions with smaller sections 20 

are causing greater loss of significant trees.  We can only hope the 

Council plans to compensate for these subdivisions by planting trees of 

future significance on public land and that this will become legislation. 

 

 In the Crown and the Council’s desire to simplify regulatory control, I 25 

question if the end result of this intention with its subsequent 

destruction of the city’s environment, was what the Crown and Council 

intended. 

 

 And if that was the Crown’s case, I decry the fact that public 30 

consultation did not happen. 

 

 I have spoken in general terms of trees across the city but I am also 

asking for a review of a special decision that deregistered the entrance 

lime trees bordering the driveway of 60 Glandovey Road.  I ask that 35 

this classification be reconsidered as an important and much admired 

avenue and one of the very few remaining in the city. 

 

 As such it is an important natural element of a significant heritage 

property associated with the prominent early 20th century benefactor, 40 

Robert McDougall. 

 

 In conclusion, I ask that all significant trees on the current register of 

private properties be retained and updated with significant trees as they 

mature, and that a resource consent must be sought whenever the 45 

removal of a significant tree is requested. 
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 In anticipation, I thank the Panel for their careful consideration of this 

important issue. 

 

SJH:   Thank you, I will just see if the Panel have any questions.  Ms Dawson? 5 

 

MS DAWSON:   No thank you, Lady Stewart, it is all very clear. 

 

SJH:   Ms Huria? 

 10 

MS HURIA:   No, thank you, sir.   

 

SJH:   Dr Mitchell? 

 

DR MITCHELL:   I have no questions, thank you. 15 

 

SJH:   Judge. 

 

JUDGE HASSAN:   No, I have not questions, sir, thank you. 

 20 

SJH:   Lady Stewart, just one, you mentioned that the notified provisions 

would allow for the destruction of 75 to 80 percent of the trees.  The 

position we have now reached is quite different from that, though isn’t 

it? 

 25 

LADY STEWART:   I understand that, but I was also asked – and I had to sort 

of stick to the earlier submission.   

 

SJH:   But you do accept that it has now changed? 

 30 

LADY STEWART:   And since that time, I am aware that conversations have 

been had and improvements have been made. 

 

 My issue to argue is for as much safety for the trees as possible and I 

am agreed, I am aware and agree that there has been a sort of 35 

agreement somewhere in there.  I will push for the very best, not for 

sort of too much of a compromise because I think that is what the city 

must have. 

 

SJH:   But that number is now up to 1,200 plus the groups, isn’t it, which is 40 

much higher? 

 

LADY STEWART:   To my understanding, it is a great improvement, I accept 

that. 

 45 

SJH:   Okay, thank you, you may stand down. 
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<THE WITNESS WITHDREW [11.32 am] 

 

SJH:   Yes, Mr van der Wal. 

 5 

MR VAN DER WAL:   I wish to call Mr Bradley Graham Cadwallader. 
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<BRADLEY GRAHAM CADWALLADER, affirmed [11.33 am] 
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<EXAMINATION BY MR VAN DER WAL [11.33 am] 

 

MR VAN DER WAL:   Can you confirm that your full name is Bradley 

Graham Cadwallader? 

 5 

MR CADWALLADER:   Yes, I do confirm that, yes. 

 

MR VAN DER WAL:   Thank you, and that you prepared two briefs of 

evidence and evidence-in-chief, dated 14 December 2015 and 

18 December 2015? 10 

 

MR CADWALLADER:   That is correct. 

 

MR VAN DER WAL:   And that your qualifications and experience are as set 

out in that brief of 14 December 2015? 15 

 

MR CADWALLADER:   They are. 

 

MR VAN DER WAL:   Are there any corrections you wish to make to your 

evidence? 20 

 

MR CADWALLADER:   Just one correction I have, I wish to correct a 

referencing error in paragraph 33 of my evidence-in-chief.  The 

references were from an earlier draft and not relevant to the context of 

my final evidence.  The correct references should be paragraphs 32 and 25 

33, my apologies. 

 

MR VAN DER WAL:   Apart from those corrections, do you confirm the 

remainder of your evidence? 

 30 

MR CADWALLADER:   I do confirm that, yes. 

 

MR VAN DER WAL:   And you have a brief summary you would like to put 

to the Panel. 

 35 

MR CADWALLADER:   I do, thank you. 

 

MR VAN DER WAL:   Can you remain there and do so, and answer any 

questions my friends and the Panel may have. 

 40 
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  [11.35 am] 

 

MR CADWALLADER:   Thank you.   

 

 In speaking to my evidence, I set out those matters where I believe 5 

agreement has been reached through mediation but shall focus on the 

main matters that I understand remain outstanding. 

 

 As stated in my rebuttal evidence of 18 December 2015, following a 

mediation session with Council on 16 December, the agreement 10 

regarding adjustment of the assessment criteria in the Christchurch tree 

evaluation methodology, that was used to re-evaluate the heritage and 

notable trees that are currently scheduled in the Operative Christchurch 

and Banks Peninsula District Plans.  

 15 

 The outcome of the agreement resulted in the reinstatement of a 

number of heritage and notable trees and an inclusion in the schedules 

of significant trees contained in 9.4 of the Proposed Replacement 

Christchurch District Plan. 

 20 

 The agreement is outlined in section 3 of the rebuttal evidence of 

Rob Graham.  I confirm that I support the mediated agreement which I 

consider will ensure a more robust and appropriate listing of significant 

trees on private property in the Christchurch context. 

 25 

 As set out in my rebuttal evidence, include the agreement, it is no 

longer necessary for me to assess other methods in respect to the re-

evaluation of Council’s operative schedule heritage and notable trees 

on privately owned land. 

 30 

 My view remains unchanged in respect to the site specific trees that I 

have referred to in paragraphs 90 to 96 of my evidence-in-chief.  These 

comprise the following trees which are all contained in appendix A to 

my evidence-in-chief. 

 35 

 The 300 Stanmore Road elm, also known as the Hadfield elm, the 

avenue of lime trees at 60 Glandovey Road; the Purau Station 

Homestead trees; the Christchurch Arts Centre trees; the sequoia 

Dendron at 34 Teddington, Governors Bay Road; the Tasmanian Blue 

Gum on Yaldhurst Road also known as the Yaldhurst gum, and the 40 

avenue of Bartram’s oak on Dudley Street. 

 

 I reiterate my opinion as stated in my evidence, that it is important to 

identify and schedule significant trees in the public realm.  I note that 

this approach was agreed to through expert conferencing in terms of 45 
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support for a two tier approach rather than having no scheduled trees at 

all. 

 

 My understanding of the experts reasons for this were that it was 

important to retain the public record for the significant values, 5 

particularly as these differ from the general urban forest values in the 

public realm trees provided as a whole. 

 

 Identifying our most important trees informs public knowledge of the 

most significant trees within our communities through maintaining a 10 

public record of their value for wider botanical, heritage, educational 

and/or scientific reasons. 

 

 It also flags a tree as greater significance in terms of the need for 

protection including by identifying those that require extra care when 15 

carrying out development work in close proximity. 

 

 This increases certainty and allows early identification to enable people 

to plan work more effectively. 

 20 

 In a practical sense I see this on a regular basis in my work as a tree 

consultant.  When significant trees are identified in the early stages of 

development, then this generally optimises the design and planning 

resources by ensuring conflicts are identified at the outset.  In this way 

I see that significant tree schedules are a beneficial and helpful 25 

resource. 

 

 Included among the 724 existing public realm trees scheduled in the 

Operative Plans, there are some very important trees.  For example the 

Cooptown limes on State Highway 75 and the Yaldhurst Gum on State 30 

Highway 73, the latter being known as one of Christchurch’s most 

significant trees. 

 

 The former Cooptown limes on State Highway 75, are, to give some 

historical context, they were planted in 1940 to celebrate the centenary 35 

of the signing of the Treaty of Waitangi. 

 

 Although I referred to the Cooptown limes at paragraph 96 of 

evidence-in-chief, I did not include a photograph in appendix A, 

however, if it will assist the Panel I have a photo available as an 40 

exhibit. 

 

SJH:   So that is exhibit 26. 
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  [11.40 am] 

 

MR VAN DER WAL:   Perhaps I can just confirm Mr Cadwallader, do you 

wish to produce that exhibit now? 

 5 

MR CADWALLADER:   Yes, I do. 

 

EXHIBIT #26 – PHOTO OF COOPTOWN LIME TREES 

 

MR CADWALLADER:   I note that this photo was sourced from the 2014 10 

Christchurch City Council Banks Peninsula contextual historical 

overview and frenetic framework.  A further example is the following 

of Bartram’s Oak on Dudley Street that I consider to collectively 

comprise an exceptional arboricultural feature on the local landscape.   

 15 

 I would also add with respect to paragraph 10.5 of Ms Lowe’s 

evidence-in-chief that I consider Bartram’s Oak to be rare in both the 

Christchurch and New Zealand context. 

 

 In addition, as raised by Ms Lowe in paragraphs 8.13 to 8.19 of her 20 

evidence the proposed public realm does not apply outside the 

Christchurch urban area except for one small area on the Akaroa 

waterfront between Bruce Terrace and Rue Jolie.  The excluded area 

includes the entirety of Banks Peninsula ward and from my 

understanding, leaves approximately 163 trees without any recognition 25 

or protection under the Proposed Plan. 

 

 I wish to table a document identifying these 163 trees as an exhibit. 

 

MR VAN DER WAL:   Mr Cadwallader, again do you confirm that you now 30 

produce this as exhibit 27? 

 

MR CADWALLADER:   Yes I do. 

 

EXHIBIT #27 – BANKS PENINSULA WARD: NOTABLE TREES ON 35 

PUBLIC LAND – ESTIMATED 

 

MR CADWALLADER:   This estimate excludes the approximately 200 trees 

in the Garden of Tane which are also currently scheduled.  I note the 

concerns set out in the section 32 appendix 6 technical report in terms 40 

of not providing general public realm tree protection in rural areas 

because of wildling trees, for example. 

 

 Given this, I believe the continued scheduling of these 163 trees would 

be the most appropriate and efficient way of continuing to recognise 45 

and appropriately manage their significant values.  I am aware that 
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public realm trees have not been re-evaluated under the STEM method 

used for trees on private land.  Their inclusion in the Operative Plans is 

based on their assessment under the Council’s old method otherwise 

known as Walter’s System which has been used in both Christchurch 

city and the former Banks Peninsula district up until now.  5 

 

 In terms of my concerns with respect to the lack of continued 

identification and protection of currently scheduled trees in the public 

realm I believe it is important to consider whether that method and the 

resulting assessments are robust enough to warrant continued 10 

scheduling of these trees. 

 

 In this context, I note that I have read the transcript of Mr Graham’s 

cross-examination in which he accepts that those trees assessed under 

the old method as heritage or notable are likely to have the particular 15 

values that warrant their being protected.  This is consistent with my 

view that the old method used to assess trees for the operative plans is 

an acceptable arboriculture assessment practice.   

 

 I have no doubt that most of the current public realm trees merit 20 

continued scheduling on that basis.  The examples I have given 

illustrate this. 

 

 A further public realm example is referred to in Mr Graham’s 

evidence-in-chief.  The kauri gum at Diamond Harbour is currently 25 

listed on the Operative Plan as a notable tree.  As a result of the 

Diamond Harbour Community Association’s request through 

submission number 3090 that it also be included in the Proposed 

Replacement District Plan it was re-evaluated by Mr Sard and 

subsequently by Mr Graham using CTEM.  Mr Graham confirms that 30 

he considered the eucalyptus would qualify as an exceptional heritage 

tree due to its age and historical association. 

 

 However, because the tree is located on public land it remains proposed 

for exclusion from the Replacement Plan yet this demonstrates how a 35 

tree assessment under CTEM did not reach a different conclusion when 

the assessment under the old method.   

 

 I have also considered the statements of Messrs Mostache (ph 4.38), 

Fulton and the evidence of Mr Feilding-Cotterell and believe that 40 

points made by them also support the robustness of the old method.   

 

 Overall, I remain of the opinion that the old method used to assess trees 

for the Operative Plan is acceptable arboricultural practice and have no 

doubt that most of the current public realm trees merit continued 45 

scheduling on that basis. 
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 As an arborist, I believe including these trees on the Replacement Plan 

schedule will provide greater clarity and certainty as to which are the 

city’s most significant public realm trees and better enable appropriate 

management of their values, even in the Christchurch urban area where 5 

the general rule applies. 

 

 Thank you. 

 

  [11.45 am] 10 

 

SJH:   Thank you.  Mr Conway? 

 

<CROSS-EXAMINATION BY MR CONWAY [11.45 am] 

 15 

MR CONWAY:   Thank you, sir.  Good morning, Mr Cadwallader. 

 

MR CADWALLADER:   Good morning. 

 

MR CONWAY:   Now, in light of the mediation outcome my questions today 20 

do not relate to the merits of CTEM, but rather at a more general level 

and particularly focused on public realm.  As a point of principle, do 

you agree that it is important to take a consistent approach to the 

assessment of trees for significance? 

 25 

MR CADWALLADER:   Yes, I do. 

 

MR CONWAY:   And that would extend to the importance of applying a 

consistent methodology to the assessment of those trees? 

 30 

MR CADWALLADER:   Yes, I do. 

 

MR CONWAY:   And you have confirmed in your highlights package today 

that the public realm trees that were scheduled in the Operative Plan 

have not been assessed under the CTEM methodology. That is correct, 35 

is it not? 

 

MR CADWALLADER:   Yes, except one tree. 

 

MR CONWAY:   Except one. 40 

 

MR CADWALLADER:   The one that I highlighted at Diamond Harbour that 

has been assessed under both. 

 

MR CONWAY:   Yes, it has been assessed but it is not proposed for inclusion 45 

because it is outside the urban areas. 
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MR CADWALLADER:   That is correct. 

 

MR CONWAY:   Now, Ms Rachlin confirmed this morning in terms of 

numbers of trees that public realm tree rules in the Proposed Plan will 5 

protect approximately 68,000 trees. Were you here when she gave that 

evidence? 

 

MR CADWALLADER:   Yes, I was. 

 10 

MR CONWAY:   And that was made up of 39,000 on streets and 29,000 in 

parks; do you accept those figures? 

 

MR CADWALLADER:   I do.  Is this a revision of Rob Graham’s estimate of 

83,000? 15 

 

MR CONWAY:   Of 83,000.  I think it is a clarification based on the latest 

numbers and so that may well be a correction to what he has indicated.  

You have no reason to doubt those figures? 

 20 

MR CADWALLADER:   No, I do not. 

 

MR CONWAY:   And in terms of those trees you would accept that there is 

protection provided in the current version of the rules for them? 

 25 

MR CADWALLADER:   Yes, protection under the public realm rule that 

identifies height as the significance. 

 

MR CONWAY:   Yes.  Thank you, sir. 

 30 

SJH:   Thank you, Ms Dawson. 

 

MS DAWSON:   Just one clarification please, Mr Cadwallader.  Of the trees 

that you have discussed in your paragraphs 90 to 98 or whatever it is 

that are on private land, have any of those not been included in the 35 

revised post-mediation list of private trees? 

 

MR CADWALLADER:   I believe the Stanmore elm has.  The Glandovey 

limes have, Purau Stations have been have been included, the 

copper beech at the Arts Centre have been.  The only ones that have 40 

not, that are excluded, are the Cooptown limes which have an image of 

and the Yaldhurst gum on State Highway 73 because it is in the public 

realm. 
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MS DAWSON:   Yes, so all the private trees that you highlighted as having 

been missed off the previous listing with the revised thresholds have 

now been incorporated? 

 

MR CADWALLADER:   Well, I think they were reassessed.  They went out 5 

and, for instance, the Purau Station trees, Rob Graham visited the site 

and acknowledged they had heritage value and were associated with a 

category 1 heritage site and agreed that they had exceptional values.  

They had not previously been assessed for exceptional value. 

 10 

MS DAWSON:   All right, thank you, that is what I wanted to clarify. 

 

SJH:   Ms Huria? 

 

MS HURIA:   No thank you, sir. 15 

 

SJH:   Dr Mitchell. 

 

DR MITCHELL:   Just one question of clarification please, Mr Cadwallader.  

You have been in Nelson since 2006 your evidence says. 20 

 

MR CADWALLADER:   Yes. 

 

DR MITCHELL:   It would seem to me though that you have got some 

considerable knowledge of the tree situation in relation to Christchurch.  25 

Is that in your pre-2006 life or is that something that you have been 

involved in since you have been in private practice? 

 

  [11.50 am] 

 30 

MR CADWALLADER:   I do not really conduct any, I guess, professional 

work in Christchurch.  I have travelled down and surveyed the trees of 

Christchurch through my work, as well as an individual, I am a tree 

historian, so I visit sites and record their history and document them on 

the New Zealand Tree Register.   35 

 

 And my last visit was in February 2014 where I spent two weeks in the 

Banks Peninsula and Christchurch district, visiting historic locations 

and recording and documenting the heritage of trees.  And Christchurch 

has some fantastic nationally recognised, and certainly comparable to 40 

New Zealand’s heritage trees.   

 

DR MITCHELL:   All right, thank you.  Thank you sir. 

 

SJH:   Thank you.  Judge? 45 
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JUDGE HASSAN:   No thank you sir, it is very clear. 

 

SJH:   Just one question Mr Cadwallader, the Public Realm protection for the 

urban area, the trigger point seems to be height? 

 5 

MR CADWALLADER:   Yes. 

 

SJH:   Is that the appropriate basis to determine whether a tree is significant or 

not, height? 

 10 

MR CADWALLADER:   I understand the rule, and I guess through expert 

conferencing we sort of agreed that the Public Realm rule worked for 

the general, you know obviously there is, I cannot recall the figure, was 

it 163,000?   

 15 

SJH:   68,000. 

 

MR CADWALLADER:   Yes.  That to assess all of those trees individually 

would be a mammoth job, so to create a general tree rule to cover those 

values of the urban forest, greening, (INDISTINCT 1.58), then that 20 

was an appropriate mechanism to achieve that.  So in that respect I 

think the general Public Realm rule works.  I think where it does not, in 

my opinion, work is that it does not acknowledge and identify the 

significant trees that warrant, and does not acknowledge heritage, 

botanical and cultural values.  Landscape exceptional values.  The 25 

Yaldhurst Gum is a very good example.   

 

 It is just the blue gum, but it is a blue gum that has been recorded in a 

number of heritage surveys going back to the 1940s as being a blue 

gum is of particular genetic interest because it is not affected by the 30 

bugs and insects that a lot of other blue gums are, so it is of quite 

significant value to nurserymen as genetic material. 

 

SJH:   Thank you.  Anything arising Mr Conway? 

 35 

MR CONWAY:   No thank you, sir. 

 

SJH:   Mr van der Wal? 

 

MR VAN DER WAL:   I just have one question. 40 

 

<RE-EXMINATION BY MR VAN DER WAL [11.53 am] 

 

MR VAN DER WAL:   In terms of my friend, Mr Conway’s question to you 

about the inconsistency or preference for using consistent assessment 45 

methodologies, would you like to comment on whether this affects 
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your evidence on your willingness to rely on the old method to 

understand where the trees that have not yet been assessed, under the 

new method might be significant now? 

 

MR CADWALLADER:   Well, with respect to the old method I do not, I have 5 

seen no evidence that has been presented that proves that there is 

anything wrong with the method, and certainly from my understanding 

of the old schedule, the Operative Plan schedule, a number of those 

trees I have visited on those sites, and I would agree that those trees, 

that method produces consistent results.   10 

 

 And from looking at Mr Graham’s reassessment of trees that had not 

been fully assessed under CTEM, and looking at the comparative 

listings on the operative plans, there appears to be some correlation 

between a tree assessed under CTEM can also be assessed under the 15 

old method and achieve the same result.  Did that answer the question? 

 

MR VAN DER WAL:   Thank you, yes. 

 

SJH:   Thank you, you may stand down. 20 

 

<THE WITNESS WITHDREW [11.55 am] 

 

SJH:   Yes, Mr Conway? 

 25 

MR CONWAY:   Sir, I think that might be Mr van der Wal. 

 

MR VAN DER WAL:   I have a further witness. 

 

SJH:   Sorry.  It is Ms Lucas, is it? 30 

 

MR VAN DER WAL:   I would like to call Ms Diane Jean Lucas. 
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<DIANE JEAN LUCAS, sworn [11.56 am] 
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<EXAMINATION BY MR VAN DER WAL [11.56 am] 

 

MR VAN DER WAL:   Can you confirm that your full name is Diane Jean 

Lucas? 

 5 

MS LUCAS:   I do 

 

MR VAN DER WAL:   And that you prepared two briefs of evidence, a brief 

of evidence-in-chief, dated 14 December 2015, and a rebuttal brief 

dated 18 December 2015? 10 

 

MS LUCAS:   Yes I do. 

 

MR VAN DER WAL:   And that your qualifications and experience are as set 

out in that brief of evidence-in-chief dated 14 December 2015? 15 

 

MS LUCAS:   Yes.   

 

MR VAN DER WAL:   Do you have any corrections you wish to make to the 

brief? 20 

 

MS LUCAS:   No. 

 

MR VAN DER WAL:   Do you confirm those briefs of evidence? 

 25 

MS LUCAS:   I confirm them. 

 

MR VAN DER WAL:   Do you have a summary or some summary comments 

you wish to make to the Panel? 

 30 

MS LUCAS:   Very brief. 

 

MR VAN DER WAL:   Could you please do so and then remain to answer any 

questions from the Panel or my friends. 

 35 

MS LUCAS:   Thank you.  Sir, my evidence has been read and I am not 

addressing the Private Realm trees.  I would just like to support the 

mediated agreement and the caucus statement that came from the 

process.  And I accept that, well I am of the opinion that they progress 

the topic well in implementing the objective in 9.4. 40 

 

 I did not address Public Realm trees in my statement, excepting for the 

final attachment regarding the Dudley Street oaks, which are very 

important.  So that is on page 20 and 21 of my attachments.  These are 

Dudley Street oaks there, which are very important oaks, and have been 45 

addressed by other witnesses.  They are a rare species to be used and 
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the integrity and their contribution to the landscape of that area is very 

important, as well as amenity contribution and heritage contribution.   

 

 So that one example I included, and there are others. 

 5 

 I wish to just reiterate from the mediated agreement the value that we 

saw in a two tier approach for the Public Realm.  Both a rule based, on 

size, as a sort of course threshold, and then identifying, again listing, 

specifically assess trees as significant.   

 10 

 And you know, they are a minor proportion of the trees, and I am 

firmly of the opinion that scheduling as was agreed unanimously 

through the process, would be appropriate.  So I will leave it at that, sir. 

 

  [12.00 pm] 15 

 

SJH:   Thank you.  Mr Conway? 

 

MR CONWAY:   Sir, I do not think I have got - - -  

 20 

SJH:   My apologies, yes. 

 

MR CONWAY:   - - - questions because of the mediation agreement, sir. 

 

SJH:   Right.  Ms Dawson? 25 

 

MS DAWSON:   No questions, thank you very much. 

 

SJH:   Dr Mitchell? 

 30 

DR MITCHELL:   No thank you, sir. 

 

SJH:   Ms Huria? 

 

MS HURIA:   No thank you, sir. 35 

 

SJH:   Judge? 

 

JUDGE HASSAN:   No I have no questions either, thanks, sir. 

 40 

SJH:   Thank you, Ms Lucas. 

 

MS LUCAS:   Thank you. 

 

<THE WITNESS WITHDREW [12.00 pm] 45 
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SJH:   Yes, Mr van der Wal? 

 

MR VAN DER WAL:   Sir, I would to call Ms Helen Lowe. 
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<HELEN ELIZABETH LOWE, sworn [12.01 pm] 
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MR VAN DER WAL:   Sir, I am wondering if I can just at this point - - -  

 

SJH:   Sit down, Ms Lowe. 

 

MR VAN DER WAL:   Thank you.  In my opening I addressed Ms Lowe’s 5 

ability to give opinion evidence, that was a matter of submission, sir, 

and I am happy to leave it with that. 

 

SJH:   Well I was going to put the same question to Ms Lowe, whether given 

her own submission, she is here in her – does she consider she is an 10 

independent expert or giving planning evidence, but not as an 

independent planner. 

 

MR VAN DER WAL:   Sir. 

 15 

SJH:   What is the position, Ms Lowe? 

 

MS LOWE:   Sir, I believe that given the scope of my own submission, which 

is very small, and the considerably larger matters that are I have been 

asked to give evidence on, that I have noted that from the larger there 20 

may accrue a benefit to the smaller, but it only relates really to one 

stand of trees. 

 

SJH:   Right, and you are not a member of any of the organisations? 

 25 

MS LOWE:   I am not a member of any of the organisations. 

 

SJH:   Okay, well I am fine with that, but if you wish to address it further in 

closing you may well do so, Mr van der Wal. 

 30 

MR VAN DER WAL:   Yes, sir, I think my positions very clear in my opening, 

it is a matter of waiting.  I trust - - -  

 

SJH:   Yes, if the Council want to challenge it they can do so in cross-

examination. 35 

 

<EXAMINATION BY MR VAN DER WAL [12.03 pm] 

 

MR VAN DER WAL:   Yes, sir, thank you. 

 40 

 Ms Lowe, can you confirm that your full name is Helen Lowe? 

 

MS LOWE:   Helen Elizabeth Lowe, yes. 
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MR VAN DER WAL:   Your full name is Helen Elizabeth Lowe and that you 

prepared two briefs of evidence, a brief of evidence-and-chief dated 13 

January 2016 and rebuttal evidence, dated 15 January 2016? 

 

MS LOWE:   Yes, that is correct. 5 

 

MR VAN DER WAL:   And that your experience and qualifications are as set 

out in your evidence-in-chief? 

 

MS LOWE:   Are correct, yes. 10 

 

MR VAN DER WAL:   Yes.  Are there any corrections you wish to make to 

your evidence-in-chief? 

 

MS LOWE:   Yes, there are some corrections.  The first one does relate to my 15 

qualifications and experience, as the case of the missing word, I believe 

I put that I was Regional Manager for Transit New Zealand between 

2001 and 2003 that should have read “Regional Planning Manager”. 

 

 I have also in my evidence, discovered a number of referencing errors, 20 

chiefly with respect to page and section numbers, I have set these 

corrections out in full and have copies available. 

 

  [12.05 pm] 

 25 

SJH:   That is this document here? 

 

MS LOWE:   Yes. 

 

SJH:   Yes. 30 

 

MS LOWE:   Yes. 

 

SJH:   Thank you. 

 35 

MS LOWE:   Okay, thank you.   

 

SJH:   So we should write that into your evidence-in-chief? 

 

MS LOWE:   Yes. 40 

 

MR VAN DER WAL:   Thank you, sir. 

 

MS LOWE:   Yes, I think note and also rebut – there are two points in the 

rebuttal evidence - - -  45 
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SJH:   Right. 

 

MS LOWE:   - - - and I do apologise for the inconvenience. 

 

SJH:   It happens. 5 

 

MS LOWE:   Thank you, sir. 

 

 All right, just a couple of points of clarification, is that all right? 

 10 

SJH:   Yes. 

 

MS LOWE:   Yes, thank you. 

 

 So with respect, there was a question about site specific trees, with 15 

respect to those trees which are also set out at section 9 of my evidence, 

at 9.13 to 9.16 on pages 21-22, I discuss the lime trees at St Mary's that 

were raised through the submission of Peter Village, those trees were 

reassessed or assessed by Mr Graham and he agreed that three trees 

were on a schedule as individual trees, there are five trees, he agreed 20 

that the group of five trees should be on the schedule as a group. 

 

 However, this does not – it is not in the list that was tabled today and I 

have picked up in my evidence that that also was missing in that 

respect from his evidence-in-chief, that is just an error there.  So I 25 

believe that they are intended to be in as a group and I do have another 

exhibit that I have not been able to give prior. 

 

 So from the property – here we are, yes – so I have eight copies here, 

they are from the property manager, Rob Watson at St Mary's, the St 30 

Mary's Property Committee, agreeing that the trees going back on the 

register. 

 

SJH:   Thank you. 

 35 

MR VAN DER WAL:   Would you like to present that as - - -  

 

SJH:   That will be 27 I think – is that exhibit 27? 

 

MS……….:   28, sir. 40 

 

SJH:   28, thank you. 

 

MR VAN DER WAL:   Would you like to present that as exhibit 28? 

45 
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EXHIBIT #28 – ST MARY’S PROPERTY COMMITTEE AGREE 

TREES TO GO BACK ON REGISTER 

 

MS LOWE:   I would like to present it as an exhibit, thank you. 

 5 

 Since filing my evidence-in-chief and rebuttal, I have engaged in 

discussions with other parties.  Consequent alterations to my relief 

sought, are set out in my – will now be my second exhibit which is the 

appendix 1, relief sought by Christchurch Civic Trust and others. 

 10 

 I support the mediated agreement reached between the Council and the 

submitters on 16th of December.  In relation to “fairness” I mention 

Council’s letter to owners whose trees were proposed for relisting.  I 

have two copies of the letter with me today, one sent to Lady Barbara 

Stewart, the other too Foodstuffs South Island Properties. 15 

 

 If it will assist the Panel I will present them as my third exhibit? 

 

SJH:   Yes, thank you, 29. 

(NB:  The Exhibit numbering has been amended by the IHP secretariat) 20 

EXHIBIT #29 28A– APPENDIX 1, RELIEF SOUGHT BY 

CHRISTCHURCH CIVIC TRUST AND OTHERS 

EXHIBIT #29 – CORRESPONDENCE FROM SHANE MOOHAN, CITY 

ARBORIST TO PROPERTY OWNERS 

 25 

MS LOWE:   With respect to site specific trees addressed at section 9, pages 9-

22 of my evidence-in-chief, I have already mentioned the email of Mr 

Rob Watson, I have also supplied another email from Mr Rione (ph 

4.17) Hammer, on behalf of Mr Gardiner, the owner of Purau Station 

Homestead, stating that he has Mr Gardiner’s approval to agree to the 30 

relisting of these trees which was also our verbal understanding. 

 

SJH:   Exhibit 30.  Now did we give a listing to the one related to Manchester 

Street, I am not sure we did. 

 35 

EXHIBIT #30 – EMAIL, FOUR SEASON TREE CARE, OTAUTAHI 

LTD MAIL, TREES REQUESTED TO BE RETAINED ON HERITAGE 

LIST 

 

MS LOWE:   Okay. 40 

 

SJH:   We better make that exhibit 31. 

 

 I am sorry, no we did, it was exhibit 28, my apologies. 

 45 

MS LOWE:   Thank you.  May I proceed, sir? 
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  [12.10 pm] 

 

SJH:   Yes, thank you. 

 

MS LOWE:   On February 2 Ms Sandra McIntyre tabled exhibit 17 5 

amendments to policies and rules in 9.4 to reflect scheduling of 

significant trees in the public realm.  This reflected her agreement 

through rebuttal that the Crown supported the relief requested through 

my evidence that currently listed heritage and notable trees in the 

public realm should be continued to be scheduled in the replacement 10 

plan. 

 

 I believe the amendments in exhibit 17 better provide for the 

comparatively small number of trees of high significance in the public 

realm as distinguished from the far larger number Council proposes 15 

managing for their collective environmental contribution irrespective of 

their individual value.  

 

 Ms Rachlin acknowledged my concern with respect to scheduled public 

realm trees on Banks Peninsula and other areas outside urban 20 

Christchurch at 16.3 of her rebuttal evidence, but while she agreed that 

rules would not apply to this area she responded that it was still subject 

to Council control and management.  This response appears to 

contradict the evidence of Mr Barnes, but also 21.2 of her own 

evidence-in-chief where she supports the need for the general rule 25 

given that the Reserves Act does not provide sufficiently robust 

provision for trees deemed worthy of protection. 

 

 Continued scheduling of the operative plan’s heritage and notable trees 

would seem to make logical and practical provision for their 30 

significance while also assisting the matters identified by Mr Barnes.  I 

do not believe there would be any adverse effects from continuing to 

schedule the public realm trees under the proposed replacement plan, I 

believe this applies equally to the rural and urban realms.  Benefit in 

doing so include clarity and certainty for plan users as to which are the 35 

really important trees with practical benefits that include reduced 

project cost through more effective early planning.   

 

 Scheduling also enhances protection of the trees contribution to 

landscape character and amenity, heritage and cultural values and the 40 

ecological and botanical values that contribute to enhancing 

biodiversity as well as better enabling people and communities to 

provide for their wellbeing through sense of place.   

 

 In my view continuing to schedule currently listed trees in the public 45 

realm better achieves objective 9.4.1 than not going so.  I believe it will 
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also better achieve the purpose of the Act having particular regard to 

section 7AA, C and F.   

 

 Agreement with Transpower and the Christchurch City Council.  

Following a meeting with Ms Rachlin and Ms McLeod I have agreed to 5 

a number of matters with respect to section 9.4 provisions as shown in 

yesterday’s green line version.  I have also shown them in blue in my 

exhibit 29 28A for certainty.  I do note in respect to the question by 

Dr Mitchell that my agreement to this package was on the basis that the 

restricted discretionary activity was for public notification to be able to 10 

be considered as per 9.3.2.6B, and that was my agreement was 

contingent on that. 

 

 Policy 9.4.2.1, I continue to seek that this policy provide for significant 

trees in both the public and private realms and therefore support the 15 

wording included in exhibit 17.  Outside of exhibit 17 or what is shown 

in it, I continue to seek the relief set out in 12.10 to 12.12 of my 

evidence-in-chief regarding significant trees and those with exceptional 

values. 

 20 

 I note that no clear rationale for limiting the identification of 

exceptional values to botanical, heritage and/or landscape as opposed to 

the wider range of matters considered significant under 9.4.2.1A has 

been provided in the proposed plan, the section 32 technical report or 

through evidence. 25 

 

 With respect to policy 9.4.2.5, outside the scope of exhibit 17 I was 

concerned that the 17 January red line version included the words 

“except where there are no reasonable alternatives” after all three 

clauses of the policy and reference these to my submission.  I had 30 

requested the words be included in clause B1 and because in my 

submission I was concerned that limiting felling should be understood 

in terms of a wider aspiration to actively retain the city’s significant 

trees and encouraging creative solutions to ensure their retention while 

recognising that sometimes there may be no alternative particularly in 35 

the post-earthquake environment. 

 

  [12.15 pm] 

 

 I felt this was nonetheless a lesser test than avoid which I still support 40 

untrammelled for the most exceptional of the city’s significant trees.  I 

believe this support is not inappropriate given that felling of the most 

exceptional trees will impact upon wider public interest in these trees.  

So I continue to support a version of policy 9.4.2.5 that better reflects 

the intention of my evidence, although with minor structural 45 



 Page 1706 

  

Ch9: Natural and Cultural Heritage Commenced 18.01.16 

adjustments for clarity.  The amendment is set out at pages 13 to 14 of 

exhibit 29 28A. 

 

 With respect to the rules, the changes arising subsequent to my 

evidence-in-chief and rebuttal are as set out in exhibit 17 and I have 5 

noted the agreement with Transpower. 

 

 In terms of matters of discretion trees, I maintain my relief requested as 

in my evidence-in-chief.  In this respect I particularly note my view 

that matter N was a subset of J, since J encompasses benefits associated 10 

with the use and development of the site for activities anticipated by the 

zoning of the site regardless of what that zoning is, for example 

commercial, residential, industrial specifically adding “including the 

use of the site for residential development” on top of that does seem 

redundant.  Similarly, adding “including the strategic transport 15 

network” immediately after “infrastructure” also appears to be 

unnecessary duplication.   

 

 Now, if I still have some time, there were a number of matters arising 

through questioning that I am able to respond to.  There was a question 20 

regarding compliance issues arising from the significant trees.  I 

obviously am not privy to the full amount of Council’s information 

with relation to that but during the time this has been ongoing there was 

quite a significant example, which is mentioned in Mr Cadwallader’s 

evidence, of the tree at 29A Snowdon Avenue which was a notable tree 25 

and illegal pruning was carried out on that tree to the extent that it has 

basically removed the notable values of that tree in terms of shape.  I 

understand that is currently with the city’s enforcement section, it is 

only one example, I do not know how many others there may be. 

 30 

 So in terms of there was also a question raised about, and I mention it 

in my evidence, this thing about reverse, you know, I use the term 

reverse sensitivity in relation to trees which I know is not how it is 

normally understood but I could not think of a better way of putting it.   

 35 

 And what I was thinking is that where you have trees that are long 

established, you know, and this is I suppose a particular concern 

thinking about sometimes with street trees but also on private property, 

that people will move into an area and where they know the tree is 

scheduled I think that provides some certainty for those people that 40 

there is additional significance around that tree that needs to be taken 

into account.  It does not completely override people’s use and 

enjoyment of their property because the Act I do not think, you know, 

the Act is clear that that is also to be taken into account. 

 45 
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 But I guess I see with trees that are identified as being really 

significant, which is why I think the scheduling process is so important, 

that it does send a signal to us that we have to think about those kinds 

of decisions more carefully. 

 5 

 And also the other thing that I thought was worth noting when we are 

thinking about the trees on the Christchurch City Council’s register, 

that this group of submitters is concerned about, is it is my 

understanding that they have been on the schedule for a long time.  The 

last new listing was 10 years ago, so in terms of the discussion around 10 

these trees it is not like the record of their values is a completely new 

thing so they have been around for some time. 

 

 And in terms of the public aspiration I think that there is a wider public 

interest in these trees and once again I am not fully cognisant of the 15 

investment the Council has made in the trees but I understand that they 

do have a fund that owners are able to apply to for assistance for the 

management of their tree above and beyond the normal maintenance as 

a property owner that I would expect to have to undertake, so because 

of the heritage values, and I also understand that there may be free 20 

advice available for those property owners where there are problems 

with the trees, but obviously the Council is better placed than me to 

speak to that. 

 

  [12.20 pm] 25 

 

 And then the other matter I believe, or two other matters if I have time, 

one was the public – there was a comparison made between the 

provisions and the rules, P2 etcetera, that have been made for the public 

realm trees, and I suppose to the scheduled trees on private land, and I 30 

thought that the key element or the difference that I see there, is that the 

Council is proposing to protect through the general rule a greater mass 

of trees in the city that may not be of particular exceptional value in the 

sense of significance. 

 35 

 What they are protecting them for, as I understand it, is their 

contribution to those wider environmental things that are mentioned in 

the objective about sort of storm water, environmental cooling, all 

those kinds of things.  And to me those are two different matters of two 

different kind, the significance and the general things where the tree 40 

does not have to be significant to provide those values. 

 

 So because not all of those 38 or 58 thousand trees will be equally 

significant, I think that the Council has tried to recognise that by 

providing those sort of easier pathways, because they are unassuming 45 
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because they recognise that not all those trees will be equally 

significant. 

 

 So I just wanted to note that in terms of my understanding of the 

comparison. 5 

 

 And the only other matter was that I had noted in my evidence that the 

historic heritage, you know, where the heritage encompasses historic 

heritage, and although it is not clear in the policies, and when you read 

the Section 32 Report, appendix 6, and I do not have a copy with me, 10 

Mr Cadwallader does, but I think it is at pages 30 and 31.  There is a 

discussion of this and it does specifically mention in the context of 

heritage historic and also cultural values, so my understanding from 

reading the Section 32 Report is that that would logically flow through 

into the use of heritage in the objective and policies, although it is not 15 

necessarily clear. 

 

 And the only other point that I would like to make is that I believe the 

Act does envisage that trees cold have historic heritage value because 

my understanding of Section 189 which is heritage protection orders, 20 

when you read it, I believe it mentioned – I did check this, and it talks 

about historic items, I am not sure whether it specifically mentions 

trees, but my understanding, certainly when I was with the Historic 

Places Trust, is that it could encompass trees. 

 25 

 Thank you. 

 

SJH:   Thank you.  Mr Conway. 

 

<CROSS-EXAMINATION BY MR CONWAY [12.23 pm] 30 

 

MR CONWAY:   Thank you, sir.  Good afternoon, Ms Lowe.  In your 

evidence-in-chief, you have confirmed in paragraph 8.3, in essence the 

point is you do not disagree with the general rule for protecting public 

realm trees, do you? 35 

 

MS LOWE:   No, I do not, I have not opposed that rule, no, and none of the 

submitters have opposed that rule either. 

 

MR CONWAY:   No, and that is rule P2 which has the height threshold above 40 

which - - - 

 

MS LOWE:  It includes rule P2, yes. 

 

MR CONWAY:   Yes. 45 
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MS LOWE:   I mean, I think that the way the whole worded is a sweep from 

the objective policies flows through into that, there are things that flow 

through into that rule, yes. 

 

MR CONWAY:   And so when we look at rule P2 and then rule RD2,we can 5 

see that trees that are covered by that public realm protection cannot be 

felled without a resource consent, can they? 

 

MS LOWE:   Where they are over six metres high, I believe. 

 10 

MR CONWAY:   Yes, six metres high in the streets and 10 metres high in 

parks. 

 

MS LOWE:   Yes, that is correct. 

 15 

  [12.25 pm] 

 

MR CONWAY:   And in relation to those trees that are protected by that public 

realm method, so it is the 68,000 trees we talked about earlier, if we 

were to schedule individual trees within that group, that would not 20 

change that consenting requirement for those trees, would it, for 

felling? 

 

MS LOWE:   It does not change the technical consenting requirement, but I 

think it changes the consideration of them under consenting because 25 

when the trees are scheduled, when their heritage values or their 

landscape – or those wider values of significance are recognised, then 

the policies that address those matters would then relate to those trees 

rather than them just being considered in terms of their general 

environmental contribution. 30 

 

 And I think for significant trees, trees we know to be significant, and 

Mr Cadwallader has mentioned some examples, that that 

distinguishment through the policies is appropriate. 

 35 

MR CONWAY:   In terms of the matters of discretion that would apply for a 

resource consent application to fell a significant tree, those provide 

guidance about matters that need to be considered, don’t they? 

 

MS LOWE:   They provide guidance about matters that need to be considered 40 

with respect to significant trees that do not have exceptional values.  

With the current stage, the trees that are regarded as exceptional, are 

discretionary activities, and I think – I suppose my concern is that when 

you look at trees like the Yaldhurst gum, the Cooptown limes – 

although that is not covered by the general rule – and in fact the 45 

Yaldhurst gum would not, so I will use the Dudley Street oaks as my 
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example, trees that Mr Cadawallader believes are rare in the 

Christchurch and New Zealand context, and Ms Lucas has identified as 

an example a very important tree in her evidence.  So they would not 

get necessarily under the general protection rule, they are not going to 

get the consideration that they warrant. 5 

 

 And I think the other concern for me about the way the rules work, is 

that early warning thing.  When your tree is on a schedule, I mean, 

from my experience when I worked for Transit and also other 

infrastructure work, in the early stages of your project planning, you 10 

are looking to know what the things are that you need to take extra care 

about, and the schedule is immeasurably helpful in that. 

 

 And if I can use a practical example; recently – I live on the borders of 

the area where the Flockton Eyreton flood works are being done, and I 15 

participated in the consultation over that project and in talking with the 

engineers, one of the things they said is, because it is coming down the 

street close to the Dudley oaks, was that yes, we know these are 

important trees, we know they are listed on the Plan, so we have tried 

very hard to make sure that our option does not impact upon those 20 

trees.  We know there is maybe one or other too important trees that we 

will have to consider on a case by case basis, but they were guided by 

that sort of information in determining that that might be an appropriate 

option for those flood works and in fact, it has ended up being the 

preferred option because it delivers the most benefits, yes.  25 

 

MR CONWAY:   Returning to the matters of discretion on the Plan here, the 

first matter of discretion for considering a consent application for a 

felling of a tree on page 8 of exhibit 23, is, “The character and degree 

of modification damage or destruction of the values that make the tree 30 

significant.” 

 

 You would accept that includes consideration of the significance of the 

tree? 

 35 

MS LOWE:   Yes, it does, but you are still having to be making that 

consideration on a case by case basis if you do not have the guidance of 

a schedule. 

 

MR CONWAY:   In paragraph 8.19 of your evidence, you indicate there, the 40 

scheduling of significant trees in the public realm would not result in a 

significant difference in consents generated.  You are not seeking to 

increase the – I guess the strictness of the rules themselves in terms of 

whether a consent is required for felling of a scheduled tree? 

45 
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  [12.30 pm] 

 

MS LOWE:   I do not believe so, no.  I think that in approaching this my 

thought has always been that it is really important to maintain that 

record of significance. That is helpful in making decisions about 5 

resource consent decisions.  We are making resource consent decisions 

in Christchurch in a difficult environment.  When I looked at the suite 

of provisions in the plan initially I felt that overall it made a reasonable 

stab at recognising the post-earthquake environment. The activity 

standards are considerably reduced for example, from the current plan.  10 

 

 So yes, I seeking to retain the record of significance within the suite of 

provisions that the plan envisaged, because it has already considered 

significant trees. 

 15 

MR CONWAY:   Your key request really, is that there is an information layer 

included to record the assessment that has previously done of those 

trees? 

 

MS LOWE:   That is so I think that that information layer needs to be a matter 20 

of public record, because of the public interest in these trees, some of 

which are extremely significant and have been on the register and in the 

public mind for a long time. 

 

 I am also mindful that simply, for example, having an internal record at 25 

the Council was not sufficient, for example, for the Stanmore elm, I 

mean that was a tree that Council missed, I believe Mr Hadfield will 

present information about the information he had provided to Council.  

There is also a plaque right beneath the tree that says it is an historic 

tree - - -  30 

 

MR CONWAY:   Without getting into specifics of the tree, because you know 

that tree is now proposed to be listed but - - -  

 

MS LOWE:   I do know that, yes. 35 

 

MR CONWAY:   So as a general point, it is an information layer you are 

seeking? 

 

MS LOWE:   For the public, and I believe a schedule gives that the best form 40 

of that, a schedule in the plan, because it also, I think information is 

very important, but if these trees are really significant then appropriate 

level of protection must also be given to them.  And I think the 

provisions that relate to significance in the chapter are more appropriate 

for those 724 trees we are talking about than the general rule. 45 
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MR CONWAY:   Turning briefly to the Dudley Street oaks, you accept those 

are in a character area in the plan? 

 

MS LOWE:   Yes I do.   

 5 

MR CONWAY:   And they would be protected by rule P2, which applies to 

trees in character areas regardless of any height? 

 

MS LOWE:   It means that you have to consider trees in character areas as a 

specific consideration under the general rule in addition to the six metre 10 

height.  However my earlier points that I made about the benefit of 

scheduling in relation to the six metre height still apply in that context. 

 

MR CONWAY:   Rule P2, activity standard (c)(ii) excludes the application of 

that permitted rule from trees that are within a character area, does it 15 

not?   

 

MS LOWE:   Yes. 

 

MR CONWAY:   So it is not just a consideration, it actually bumps it out of 20 

that category? 

 

MS LOWE:   Yes, within the context of the provisions for the general Public 

Realm trees. 

 25 

MR CONWAY:   Yes, so it bumps it into a restricted discretionary rule? 

 

MS LOWE:   Mm. 

 

MR CONWAY:   Now, stepping through to Public Realm trees outside urban 30 

Christchurch, do you accept that in the context of the rebuild and the 

work that is going on around Christchurch, the Public Realm trees that 

are most at risk from construction, infrastructure and the like are those 

that are in the urban area in Christchurch? 

 35 

MS LOWE:   Yes, I believe so, although I understand that there is also 

reconstruction work going on in Akaroa, for example, a reasonable 

degree of it.   

 

MR CONWAY:   And so it is particularly the urban areas you are concerned 40 

about then? 

 

SJH:   I am just wondering what evidence you are relying on for this 

proposition Mr Conway? 

 45 
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MR CONWAY:   Sir, it is a general point that refers back to Ms Rachlin’s 

summary this morning.   

 

SJH:   No, I am asking what evidence there is that trees in Christchurch are at 

greater risk from recovery work than trees outside the urban area?  5 

Does anyone have that evidence? 

 

MR CONWAY:   Well, I am seeking Ms Lowe’s view on whether that would 

be the case or not. 

 10 

  [12.35 pm] 

 

SJH:   Well, put it as a view, not as a statement of fact.  Because it may well be 

there, because we have had a split hearing, but I do not recall that 

evidence. 15 

 

MR CONWAY:   Ms Lowe, what is your view on whether the trees within 

urban Christchurch would be at greater risk from works? 

 

MS LOWE:   There is certainly a far greater level of works going on in urban 20 

Christchurch.  However, in a smaller town context, for example, 

Akaroa, I know there is work going on and there are quite a few trees in 

Akaroa, about 163, that are in that main Akaroa area that are not 

covered by the general rule. 

 25 

 And I also think that one of the things that is really important is the 

strategic infrastructure, and that goes beyond Christchurch.  You know, 

the Cooptown lime are on State Highway 75, a number of other trees 

are as well.  So I do not think, although I agree that probably the risk is 

greater in Christchurch, it does not mean that there are no worthy 30 

considerations in the urban area.   

 

 Can I expand? 

 

MR CONWAY:   Well I think we have had that point. 35 

 

SJH:   I do not think you need to. 

 

MS LOWE:   Okay, all right.   

 40 

SJH:   You are only expressing a personal view.  There is no expert evidence in 

this. 

 

 

MS LOWE:   Yes, I was going to refer to something in the technical report but 45 

- - -  
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SJH:   No please, please do not. 

 

MS LOWE:   Okay, I will stop. 

 5 

MR CONWAY:   As a general point of principle do you accept that the rules 

should seek to respond to the degree of risk to a particular resource?  In 

other words, it should focus on resources that are more at risk than 

others? 

 10 

MS LOWE:   I think that the plan works as a whole, so yes, certainly you 

would expect to really think about the key areas, but that does not mean 

that you should give no thought at all, or make no provision for areas 

where there may not, you know, for example, where you do not 

perceive as greater risk.   15 

 

 But yes, I just kind of think you still need to give thought to those 

areas, and you know, make appropriate provision.  Especially when for 

what we are talking about you know from the Operative Plan that there 

are significant resources, and I think the evidence of Mr Barnes raises 20 

that there are issues that he sees needing to be dealt with outside of 

urban Christchurch. 

 

MR CONWAY:   Moving on to the policies and rules.  Is it a fair summary that 

your requested changes to those primarily relate to your request to have 25 

significant trees in the Public Realm scheduled? 

 

MS LOWE:   I certainly think that, sorry, Exhibit 17 certainly reflects that, but 

the other thing that I have always taken in this was I thought, as I said 

that the provisions were generally appropriate, and I have tried to bear 30 

that in mind.  I have taken a wider planning view I suppose when 

looking at the policies and rules, because I generally supported them as 

notified, so where there have been changes that are not directly relevant 

to the submitters, but they have related to those things, like efficiency, 

having a lean plan, certainty, clarity; I have tried to provide planning 35 

input on those.   

 

MR CONWAY:   Turning as a last matter to policy 5, which is the felling 

policy.  And if we turn to page 3 of Ms Rachlin’s Exhibit 23.   

 40 

MS LOWE:   And I will also turn to the wording that I have proposed, which 

starts on page 13 and goes over to page 14 of my Exhibit 29 28A.  

Thank you.   

 

MR CONWAY:   Now, looking at those two versions, in essence is it the 45 

position that you do not support an allowance for situations where there 
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are no reasonable alternatives in situations where the tree has been 

identified as having exceptional values.  

 

  [12.40 pm] 

 5 

MS LOWE:   No, that is not my provision.  I think that my feeling is that for 

those exceptional trees that the restricted discretionary assessment 

which then gives consideration to the wider provisions of the Act and 

the wider provisions of the Plan that it is inherent in those consideration 

of zoning those things that the no reasonable alternatives is inherent in 10 

those so I thought it was important to recognise the additional 

significance of those trees. 

 

 I believe there are only about 15 or 17 of them so far where such an 

assessment has been done and whereas when I was looking at the 15 

limiting of the felling of the significant trees I thought, well, that is the 

balance of the scheduled trees and I just felt it has become to where the 

general rule provisions, so where the only identification of significance 

is six metres really and maybe if there are a few other criteria, and the 

trees on the schedule which have had a far more robust assessment of 20 

their significance either under the old method or the new method, I felt 

like this policy is effectively sort of lumping them in together and I 

wanted to try and distinguish that yes, there may be circumstances 

where a significant tree has to be felled we are going to try and limit 

that and one of those limitations will be the no reasonable alternatives.   25 

 

 There was a specific reason for that.  I did not see it as being necessary 

to add it on either to avoid the significant trees for the reason I have 

given or to limit the felling of trees in road corridors because the whole 

context of that is already much more limited. 30 

 

MR CONWAY:   If we turn to your amended policy 9.4.2.5 wording on 

page 13 do you accept that on its face it simply says “avoid the felling 

of significant trees that are identified as having exceptional values” 

does it not.  It is a simple avoidance policy that you are supporting? 35 

 

MS LOWE:   Yes, that is correct within the context I gave you, yes. 

 

SJH:   Ms Dawson. 

 40 

MS DAWSON:   No, thank you, I do not have any questions, Ms Lowe, thank 

you for setting out your schedule of outstanding matters, that is very 

helpful. 

 

SJH:   Thank you, Dr Mitchell? 45 
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DR MITCHELL:   Thank you, sir, just two matters of clarification please, 

Ms Lowe.  In your highlights package you made mention of the 

notification provisions and you said that your support for what is part 

of the mediated agreement was on the basis of notification - - -  

 5 

MS LOWE:   Or the ability to consider, as a restricted discretionary so it is the 

ability to consider notification under B as opposed to A which rules it 

out. 

 

DR MITCHELL:   So, you do not support A in rule 9.4.3.2.6 for all those 10 

restricted discretionary activities is your position that the general 

presumption about notification should remain or do you support A in 

relation to RD1, 3, 4 and 5? 

 

MS LOWE:   Can I just make sure I am on the right page with this. 15 

 

DR MITCHELL:   It is page 8 of exhibit 23 which is Ms Rachlin’s.   

 

MS LOWE:   Yes, I have it.  I am just turning to it.  So, we are talking about 

RD6, is that correct?  I was talking about RD7.  That comment was 20 

confined to RD7. 

 

DR MITCHELL:   Thank you, that is all I need.  The second question, you 

were asked questions about the Matters of Discretion which are on the 

same page and I probably should have asked this of Ms Rachlin but if 25 

you look at Matter of Discretion H and I think Mr Conway asked you 

about this.   

 

 It says “whether any proposed compensation for the loss of the 

significant tree fully mitigates the loss” et cetera.  Do I read that to say 30 

that where someone is proposing to remove a tree it does not propose 

any “compensation” that provision would then become redundant, 

would it not, as drafted? 

 

MS LOWE:   Well, I may be misunderstanding your question but I read the 35 

Matters of Discretion as a range of matters that may be taken into 

consideration. 

 

  [12.45 pm] 

 40 

DR MITCHELL:  No, no, let me clarify then.  Looking at H as one of those 

matters, “where any proposed compensation fully mitigates”, that 

would work against anyone proposing any sort of compensation in the 

sense that if it did not fully mitigate the effects, you would fail to tick 

that box.  But if you did not offer any proposed compensation at all you 45 
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could put a line through that provision and not need to consider it, 

would you not? 

 

MS LOWE:   Yes, I am still not sure – I mean, I am not sure I – to me, perhaps 

I am reading it wrongly but to me it is something that you may consider 5 

but you do not necessarily have to consider and so, therefore, it is not 

saying that you have to provide mitigation.  Is that what you mean? 

 

DR MITCHELL:   Well, what I am saying is if someone proposes, someone 

quotes compensation which I assume means, if I can chop this tree 10 

down or plant four others.   

 

MS LOWE:   Yes, and plant another one. 

 

DR MITCHELL:   If someone says, well, I am going to plant four trees.  H 15 

would allow the Council to say, “We do not think four trees fully 

mitigates those effects for the loss of values, you need to do seven,” but 

if I propose none at all there would be no proposed compensation and 

so that clause would not apply the way that it is drafted is what I am 

wondering.   20 

 

MS LOWE:  Yes, that is a little bit problematic.  I guess - - - 

 

SJH:   So, it needs some work. 

 25 

MS LOWE:   Yes, I am struggling a bit with it to be honest, I am sorry. 

 

DR MITCHELL:   I did not mean to dump the question on you but you were 

asked a question on it and that drew my attention to it at the same time.  

Thank you, that is all I have got, sir. 30 

 

SJH:   Ms Huria? 

 

MS HURIA:   No thank you, sir. 

 35 

SJH:   Judge. 

 

JUDGE HASSAN:   Thank you, sir, just before I ask Ms Lowe questions, if I 

could put on the record that when Ms Lowe was in her role as the 

Regional Planning Manager for what used to be called 40 

Transit New Zealand, in my former role in acting for 

Transit New Zealand, Ms Lowe was a client contact. 

 

 More recently, of course, NZTA is involved in this process and more 

recently, prior to my appointment, I acted for NZTA.  On that basis, I 45 
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would recuse from the public realm issues that are in dispute insofar as 

they can relate to the State Highway. 

 

 But, Ms Lowe, just a couple of matters; firstly, I think I should 

probably, in fairness, test with you what I tested with Ms Rachlin in 5 

regard to activity status for trees in regard to the private realm rather 

than the public realm.  If I could start, I think, just with page 5 of 

Ms Rachlin’s exhibit 23 and on page 12 there is a list that starts with 

the word “unless” and this is dealing with felling of a tree in the public 

realm but I am looking at some comparisons. 10 

 

 Do you see on page 5 that amongst the various things that are specified 

to be “unless” is C which is “unless the tree is damaging buildings” and 

D “unless there is a vehicle and pedestrian safety issue” associated with 

what is described there.  Now, bearing in mind the significant 15 

consensus achieved in mediation in terms of the listing of private realm 

trees which is obviously something we should weigh.  

 

 I am looking simply at the question of the scale of proportionate 

protection, issues of uncertainty and cost and whether or not there can 20 

be some areas where we can provide greater clarity and I wonder 

whether in a private realm sense if a tree was damaging somebody’s 

dwelling or the neighbour’s dwelling and/or it was certified as having a 

safety risk issue for the dwelling owners and/or their neighbours, 

perhaps passing pedestrians, what is your view about whether those 25 

matters could be carved out for a more concessional process.  For 

instance, permitted activity on the basis of that evidence being 

demonstrated? 

 

  [12.50 pm] 30 

 

MS LOWE:   I have actually been thinking about this quite a lot, thinking 

about where some of those lines might go.  I think I have some 

reservations, I would like to think that there might be a path but I also 

think that with trees the decisions can be so, they are so irreversible so 35 

quickly.  So that to me, and I am talking about the really significant 

trees here, noting that this general rule applies not necessarily to trees 

that aren’t that significant because over six metres of height but it still 

may not be that significant so accepting that. 

 40 

 So I think that there would have to be consideration of the, so at the 

moment we kind of leap from minor pruning to pruning and, you know, 

restricted discretionary, and possibly Mr Cadwallader would actually 

be better able to assist the Panel with the details, but from a planning 

point of view my understanding is that there can be quite a degree of 45 

difference between the remedies that you might employ for some of 
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those things.  For example, sunlight thinning through the canopy can 

often achieve something quite beneficial, crown reduction can do 

something. 

 

 So what you would be wanting to have was maybe more layers, if you 5 

see what I mean, and also because like a crown reduction, some people, 

like they would see cutting the tree in half as a crown reduction and, 

you know, I do not think arboriculture practice would, you know - - - 

 

JUDGE HASSAN:   All right, just cutting to it, is that why you think a consent 10 

process is more appropriate than permitted activity? 

 

MS LOWE:   Yes, that is. 

 

JUDGE HASSAN:   All right. 15 

 

MS LOWE:   Yes, sorry. 

 

JUDGE HASSAN:   Just a couple of other final matters, your exhibit 28 refers 

to correspondence between Robert Watson Landscape Architect 20 

Limited and Di Lucas on the question of the group of five trees at the 

Saint Mary’s site on Manchester Street. 

 

 Now, the Diocese has given evidence before us and has called various 

witnesses on their behalf but not Mr Watson to my knowledge; do you 25 

think that this matter can be verified, ie by testing it with the Diocese as 

to whether or not that reflects their position? 

 

MS LOWE:   If it is at odds with their position - - - 

 30 

JUDGE HASSAN:   Have you checked? 

 

MS LOWE:   I have not checked with the Diocese, no.  I assumed that the 

Property Committee of the Church would be sufficient. 

 35 

JUDGE HASSAN:   Well, it is important for us not to make assumptions that 

are unsafe. 

 

MS LOWE:   I understand, yes. 

 40 

JUDGE HASSAN:   Perhaps Mr van der Wal can follow that up for us so we 

get proper evidence on what the position is.  The same just goes for me 

in regard to exhibit 30 and I just wonder here, we have got an email 

which is purportedly on behalf of Chris Gardiner unsigned, but with the 

name Rawine (ph 3.45) Hammer there.  I guess on the same basis you 45 
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think that that could be verified so that we can get proper evidence for 

and on behalf of the actual owners of the homestead? 

 

MS LOWE:   I actually think that is necessary.  I wanted just to table it as an 

indication today. 5 

 

JUDGE HASSAN:   All right. 

 

MS LOWE:   Yes. 

 10 

JUDGE HASSAN:   Thank you.   

 

SJH:   Ms Lowe, I want to come back to public realms and I think the first 

question you should be able to answer succinctly. 

 15 

MS LOWE:   Sorry. 

 

SJH:   You said you support the general protection in the version we have 

before us for protecting trees in the public realm, can you see any 

reason why it can’t be extended to the whole of the area that is the 20 

responsibility of the Christchurch City Council? 

 

MS LOWE:   The general rule? 

 

SJH:   Yes. 25 

 

MS LOWE:   Yes, I can see a reason which relates to that technical report.  

One of the reasons they didn’t want to apply it in Banks Peninsula 

ward, according to that, was because the six metre and those other 

provisions would bring in, you know, wildling trees and a whole lot of 30 

roadside vegetation which is why I believe the more targeted approach 

is the appropriate one. 

 

  [12.55 pm] 

 35 

SJH:   Thank you, and would it be fair to say that within the urban area, while 

you support it, you have a concern in that it is too generic because it 

covers such a wide range of trees and a wide range of values? 

 

MS LOWE:   That is correct. 40 

 

SJH:   And it is for that reason you support the two-tiered approach of 

including the schedule as well? 

 

MS LOWE:   That is also correct, yes. 45 
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SJH:   And given the more likely than not established significance according to 

Mr Graham’s evidence of the scheduled trees, would you think they 

would need a greater level of protection than is already in the policies 

and rules or are they sufficient? 

 5 

MS LOWE:   I actually believe that appropriately identified, if the trees are 

appropriately identified then the suite of rules as proposed should be 

sufficient to manage them. 

 

SJH:   All right, thank you.  You would have heard my questions to Ms Rachlin 10 

particularly around outside the urban area of almost a placeholder until 

they can do assessments but more generally, from the evidence you 

have given about the value of scheduling, would that also comply with 

our obligations of clarity under the statement of expectation? 

 15 

MS LOWE:   In my view, yes. 

 

SJH:   Thank you.  Anything arising, Mr Conway? 

 

MR CONWAY:   No, thank you, sir. 20 

 

SJH:   Mr van der Wal? 

 

<RE-EXAMINATION BY MR VAN DER WAL [12.56 pm] 

 25 

MR VAN DER WAL:   I just have one question.  Ms Lowe, my friend 

Mr Conway put to you a proposition about trees in the urban area being 

under greater risk as it were.  Now, just as a planner, can you clarify 

your understanding of what you see as the urban area and to what 

extent that may align with what is defined in appendix 2.2 as the urban 30 

area? 

 

MS LOWE:   I was probably using the urban area in a sort of general sense of 

Christchurch City.  I mean I am aware of appendix 2.2 but I haven’t 

particularly considered whether there are urban areas that lie outside, 35 

you know, urbanised areas that lie outside it. 

 

MR VAN DER WAL:   It may be helpful, for example you mentioned Akaroa 

and are you aware of any other areas in the former Banks Peninsula 

District which may exhibit what you think are urban characteristics and 40 

could you - - - 

 

MS LOWE:   Where works are happening, well, Lyttelton is the obvious one 

although I mean I have done my best to estimate and find out where the 

public realm trees are using the schedule and the maps.  I am not aware 45 

of any public realm trees in Lyttelton to the best of my knowledge, but 
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Diamond Harbour, for example, there is trees there.  There is quite a 

number at Little River.  I wouldn’t consider Little River an urbanised 

environment but, you know, it is a township. 

 

MR VAN DER WAL:   Thank you. 5 

 

SJH:   Thank you, Ms Lowe, for your evidence, as always it has been helpful.  

We will adjourn for lunch until 1.45, thank you. 

 

<THE WITNESS WITHDREW [12.59 pm] 10 

 

ADJOURNED [12.59 pm] 

 

RESUMED [1.49 pm] 

 15 

SJH:   Yes, thank you.  Mr Haynes, I believe you are going first, and you just 

have a submission.  Is that correct? 

 

MR HAYNES:   That is correct. 

 20 

SJH:   Yes, all right.  I understand you have got a leg problem, so just come 

forward and sit at this microphone. 

 

MR HAYNES:   Thank you. 

 25 

SJH:   And you just address us now. 
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<WARREN HAYNES [1.50 pm] 
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MR HAYNES:   Thank you.  My name is Warren Haynes and I am a director 

of Eliot Sinclair, a licenced cadastral surveyor and a registered 

professional surveyor.  I have worked for Eliot Sinclair for 30 years 

and throughout that time I have experienced dealing with subdivision 

trees in Christchurch including a period prior to the introduction of the 5 

RMA. 

 

 Prior to the RMA, Council would protect trees as part of the 

subdivision process by noting those trees as protected on LIM records 

for properties. 10 

 

 The use of consent notices was introduced after 1991 and the relief 

sought by Eliot Sinclair will only relate to those trees that are protected 

by consent notice.   

 15 

 The Christchurch City Plan includes a rule which enables Council to 

protect trees on a site that is proposed to be subdivided.  This is done 

by imposing a condition that requires the registration of a consent 

notice on the new title for the allotment that contains the tree.  The 

consent notice requires the tree to be kept for in accordance with good 20 

arboricultural practice. 

 

 In my experience, the protection of subdivision trees has always been 

an internal Council process manged by Council arborists when a 

subdivision application is processed by Council. 25 

 

 It is my observation that the requirement for the tree to be protected on 

a new allotment is first advised to the applicant when it appears as a 

condition of subdivision consent.  No reasons are given for its 

protection, no assessment is provided of its actual amenity value, 30 

neither are persons who benefit from that amenity identified, nor is an 

applicant advised prior to the consent being issued. 

 

 Where the internal arborists report has been requested by the applicant 

and provided in an effort to better understand the grounds for 35 

protection, I note that the arborist assessments that I have seen refer to 

the age, species and health of the tree and are effectively arboricultural 

assessment of the tree itself. 

 

 The reports do not identify the other amenity effects that could be 40 

considered such as shading, root nuisance to underground utilities, leaf 

drop, the restriction of growth on other landscaping, or the impact of 

other similar matters on neighbours not a party to the subdivision. 

 

 There is no landscape assessment undertaken of the tree for protection 45 

purposes.  It is my observation that council planners are reliant on the 
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advice of the Council arborist entirely in respect of whether a tree 

warrants protection in the circumstance where an application is lodged 

to uplift the consent notice, whether the tree continues to have 

sufficient amenity value to allow protection to continue.  

 5 

 Unfortunately, the reasons why many trees are protected to not appear 

to be obvious to the property owner, the public and to the consultants 

engaged to secure subdivision consents or to remove consent notice 

tree protection provisions.  Yet the subdivision protected trees incur a 

lost to the landowner and in some cases, their neighbours, to maintain 10 

for the wider public benefit. 

 

 However, the wider public does not contribute to the cost, does not 

have to deal with the on-site effects.  Some of the examples I am aware 

of are a small cabbage tree protected on a norther side yard in Mount 15 

Pleasant, large trees protected on rear allotments that cannot be seen 

from the street but impacting significantly on the amenity of adjoining 

sites.  Or small trees within sites that cannot even be seen from 

adjoining properties or surrounding public spaces, trees being required 

to be protected that are located in common access driveways, silver 20 

birch is clearly shown on the subdivision application plan to be sited 

over existing sanitary sewer pipes. 

 

 It is my experience that Council will also protect trees on large balance 

allotments, not only those sites that are being created for residential 25 

development in a subdivision.  In the past, Council arborists have 

justified the protection of trees on balance allotments to me on the basis 

that an application can be made to remove the tree protection when 

further residential subdivision is proposed of that allotment in the 

future. 30 

 

 However, I have found that when the owner applies for this, they find it 

extremely difficult to have, in their view, the consent notice reassessed 

in light of a residential expectation. 

 35 

 The lack of transparency in Council processes and the lack of 

evaluation criteria in the city plan has made it difficult for Eliot Sinclair 

to advise clients with any certainty about existing trees and vegetation 

and their impact on the subdivision proposal. 

 40 

 We note that the Council has been required to streamline the resource 

consent process and be more efficient in respect of the new district plan 

requirements.  It is because of the uncertainties and difficulties 

experienced under the current process for the evaluation and imposition 

of protection requirements and the removal of this protection when 45 

circumstances change, that Eliot Sinclair considers this to be an area of 
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the consent process that should be resolved and improved by the new 

district plan. 

 

 We initially noted that Council proposed a new approach to the district 

plan to the protection of significant trees on private properties with the 5 

introduction of new tree evaluation criteria to be used to determine 

when trees are proposed to be listed in the district plan. 

 

 Effectively Council propose to continue to protect only the most 

significant and exceptional trees on private property.  Council has itself 10 

proposed that the changes required to remove subjectivity in tree 

assessment and to make the process more transparent.  This is the core 

of our frustration with the current process. 

 

 On this basis, Eliot Sinclair’s submission requested that Council 15 

remove the rule which enabled subdivision trees to continue to be 

protected by consent notices. 

 

 I understand that Council now proposes to remove the relevant rule 

from the subdivision chapter and therefore Eliot Sinclair supports this 20 

revision.   

 

 Given this, Eliot Sinclair submits that it is also appropriate for the 

district plan to simplify and streamline the consent process associated 

with the legacy of those subdivision trees already protected by existing 25 

consent notices. 

 

 The relief sought is proposed to close the gap created between the old 

city plan and the proposed District Plan by including a new rule under 

subdivision proposal that enables consent notices to be cancelled 30 

should an owner wish to where a tree is not assessed as being equal or 

greater than the new proposed significant standard. 

 

 In response to the rebuttal evidence of other submitters on the topic, I 

wish to emphasise that Eliot Sinclair’s interest in this issue is to ensure 35 

that we are able to provide both succinct and accurate advice to our 

clients about the consent process and its likely costs when considering 

existing trees and vegetation on their land. 

 

 The proposed relief will still continue to require a landowner to invest 40 

time, effort and expense with professional fees for an independent 

arborist report, Council application fees, legal fees to prepare and lodge 

the consent notice variation or cancellation documentation, and Land 

Information New Zealand fees to process and record the new details on 

the certificate of title.  These costs would still be incurred, simply to 45 

remove the consent notice encumbrance from their title, to physically 
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pursue the actual removal of the protected subdivision tree from their 

site would be a further cost. 

 

 For this reason, I do not personally believe that the relief sought in 

clarifying the criteria by which trees are protected or existing protected 5 

trees having their subdivision protection status removed, will 

automatically result in the wholesale removal of large numbers of trees 

in the city as has been purported by other submitters. 

 

 Thank you. 10 

 

SJH:   Thank you, I will see if the Panel have any questions.  Ms Dawson? 

 

MS DAWSON:   No questions, it is very clear. 

 15 

SJH:   Ms Huria? 

 

MS HURIA:   No, thank you, sir. 

 

SJH:   Dr Mitchell? 20 

 

DR MITCHELL:   No thank you, sir. 

 

SJH:   Judge? 

 25 

JUDGE HASSAN:   Yes, thank you, sir. 

 

 Just a couple of matter I have got, Mr Haynes, I am not sure if you have 

caught up with the transcript but my particular focus on this is just to 

make sure anything we consider here is legally sound in terms of the 30 

requirements of the Act, non-consent notices and consent conditions. 

 

 So just a question for you first; I had put some questions to Mr Conway 

earlier on on the legal side.  Has Eliot Sinclair taken legal advice on the 

reliefs you are seeking here? 35 

 

MR HAYNES:   No, we have not, but some further material will be submitted 

by my co-presenter, Claire McKeever. 

 

  [2.00 pm] 40 

 

JUDGE HASSAN:   Yes, well, just to flag a couple of things for your attention. 

 

 One that troubles me is this that if you look at the consent notice 

provision as you would be familiar with; a consent notice is 45 

automatically a requirement; in other words, one has to be imposed if 
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there is a condition in the original subdivision consent of a particular 

kind, you understand? 

 

MR HAYNES:   Yes. 

 5 

JUDGE HASSAN:   And that condition is one which has to be of a continuing 

nature? 

 

MR HAYNES:   That is right. 

 10 

JUDGE HASSAN:    Yes, so it binds the sub-divider who originally subdivided 

the land and it also continues to bind the landowners from time to time, 

do you understand that? 

 

MR HAYNES:   Correct. 15 

 

JUDGE HASSAN:   So, to understand your relief, just to remove the condition 

from the consent notice does not remove the condition from the 

originating subdivision consent itself, does it, that still remains in place 

as an obligation, does it not? 20 

 

MR HAYNES:   The relief we seek or the expectation that I have of a consent 

notice is that the consent notice is the mechanism by which - - - 

 

JUDGE HASSAN:   The condition would be removed as well. 25 

 

MR HAYNES:   Removed as well, correct. 

 

JUDGE HASSAN:  So, effectively from the consent notice and from the 

subdivision consent that originated that consent notice. 30 

 

MR HAYNES:   Yes, correct, they are intrinsically related. 

 

JUDGE HASSAN:   All right, well, the next question I have got is about the 

activity classification and you could just think about this and take legal 35 

advice on it but if you look at removing a condition from a subdivision 

consent, if you just take that direct route then it seems that the Act 

requires that to be addressed as a discretionary activity whereas you are 

asking for a restricted discretionary so you may just want to think about 

those two dynamics as to whether that works in a legal sense and what 40 

is your position on notification? 

 

MR HAYNES:   This is the difficulty that we have at the moment in that we do 

not know the grounds on which the tree was nominated to be protected 

or the activity status. 45 
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JUDGE HASSAN:   Yes. 

 

MR HAYNES:   So that would go back to how the application for subdivision 

consent was processed in the first place. 

 5 

JUDGE HASSAN:   Yes.  There may be answer to it but again, have a close 

look at the section 127 subsection (4) which applies to both removal of 

consent notices and removal of conditions from consent and it seems, 

on the face of it, to preclude a rule to limit notification but again, that is 

a matter for you to let us know about as best you can. 10 

 

MR HAYNES:   Thank you. 

 

SJH:   Thank you, you may stand down, Mr Haynes, and we hear 

Ms McKeever’s evidence now if she would come forward to the 15 

witness box please. 

 

<WARREN HAYNES WITHDREW [2.02 pm] 
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<MS CLAIRE ANDREA MCKEEVER, sworn [2.02 pm] 
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SJH:   Your full name is Claire Andrea McKeever? 

 

MS MCKEEVER:   Yes. 

 

SJH:   And you have the qualifications set out in your brief of evidence dated 5 

10 November 2015? 

 

MS MCKEEVER:   Yes, although it should have said 10 December, sorry. 

 

SJH:   It should be 10 December, okay.  Do you have any corrections to make 10 

to that brief of evidence? 

 

MS MCKEEVER:   Yes, I have two corrections, please.  The first that at 

sections 5.2, 6.1, in both of those paragraphs in the last line I refer to 

the District Plan, these should be corrected to the current City Plan. 15 

 

SJH:   The Operative Plan? 

 

MS MCKEEVER:   Yes.  And the second correction I have is that paragraphs 

6.7, 6.8 and 6.9 should have been bullet points and part of 20 

paragraph 6.6.  They are a bit clearer that way. 

 

SJH:   Right, thank you. 

 

MS MCKEEVER:   Thank you. 25 

 

SJH:   Apart from that do you confirm your brief of evidence is true and 

correct? 

 

MS MCKEEVER:   Yes, that is true. 30 

 

SJH:   All right, well, you have now got your opportunity to give us your brief 

highlights package from it. 

 

MS MCKEEVER:   Thank you, so Council’s District Plan approach to 35 

protection of significant, and what was previously known as notable, 

listed trees on private property is proposed to be changed and Council 

now proposes to protect only the most significant and exceptional trees 

in the city on private property.  

 40 

 Further, and in response to submissions by Eliot Sinclair and the 

Crown, Council also proposes to now remove subdivision rule 8.3.7.1 

RD1 from the notified subdivision proposal which would have enabled 

subdivision trees to continue being protected with an ongoing condition 

of subdivision consent.  45 
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 This means that no new consent notices will be imposed on new titles 

at the completion of subdivision consents issued under the District Plan 

if this is accepted by the Panel.   

 

 Given the difficulties and uncertainties that Eliot Sinclair has 5 

experienced with respect to the protection of subdivision trees, 

Eliot Sinclair, therefore, support the revision to proposal 8. 

 

  [14.05 pm] 

 10 

 Given Council no longer intends to continue to protect trees through 

subdivision that are below the significance threshold it is 

Eliot Sinclair’s submission that it also appropriate for the District Plan 

to simplify and streamline the consent process associated with these 

historic consent notices.  The relief sought will close this gap between 15 

the old City Plan and the Proposed District Plan. 

 

 The Stage 3 Eliot Sinclair submission requested that a rule be included 

in the District Plan to enable relevant consent notices to be cancelled 

should an owner wish it.  The removal of tree protection is suggested as 20 

being appropriate in situations where a subdivision tree is not 

scheduled as a significant tree in chapter 9 of the District Plan or could 

otherwise qualify for an inclusion in the schedule based on the 

proposed thresholds and the Christchurch tree evaluation methodology, 

The CTEM assessment. 25 

 

 In respect of the question around restricted discretionary and 

discretionary, currently if an owner wishes to cancel consent notice and 

subsequently remove a subdivision tree or simply if they wish to 

remove the encumbrance from their title, the difficulty is that the 30 

assessment criteria used for tree evaluation for the initial protection is 

subjective.  The only assessment matter in the City Plan is as follows 

and that is whether there are any landscape features or vegetation on 

the site that are of a sufficient amenity value that they should be 

retained. 35 

 

 Given the cancellation of consent notices is treated as a discretionary 

activity, it is difficult for us to advise our clients with any certainty 

what constitutes sufficient amenity value in such cases.  Before relief is 

sought in the form of an additional rule in the District Plan that allows 40 

the consent notice to be considered as a restricted discretionary activity 

along with other assessment matters. 

 

 By limiting the discretion and including clear assessment matters, I 

believe this will provide certainty to landowners, will reduce 45 

consenting costs and will be a more efficient and transparent 
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consenting process than the current regime for a similar consent notice 

cancellation application under the City Plan. 

 

 In regard to points of difference; I am encouraged by Council agreeing 

that the proposed relief sought by Eliot Sinclair would provide useful 5 

guidance and provide clarity and that overall Council is not opposed to 

the intent of the change.  However, I disagree with Council’s position 

that any benefit would be limited on the basis that a discretionary 

section 127 variation would also be required, presumably to the 

subdivision consent before new titles issue.  10 

 

 I do not believe this is procedurally correct given that a consent notice 

can only be created at the time when a subdivision consent is certified 

as being complete by the Council.  This certification, known as a 

section 34(c) certificate, confirms that all subdivision consent 15 

conditions have been complied with and that the consent notice has 

been issued in respect of any ongoing ones that in future only must 

continue to comply with. 

 

 On this basis, where a consent notice exists, there is no live subdivision 20 

consent left to vary under section 127 and I am surprised that Council 

and their legal team have dismissed Eliot Sinclair relief on this basis. 

 

 Further, section 31(iii)(a) specifically enables an owner to apply to 

Council to vary or cancel a condition in a consent notice at any time 25 

after the survey plan is deposited.  That is, where a title is created and 

the subdivision is complete.  Consent notices can also be cancelled or 

varied but both applications are considered under section 221 not 127.   

 

 Council’s opening legal submissions raise uncertainty as to whether the 30 

activity of cancelling a consent notice is a section 9 land use or a 

section 11 subdivision activity in its own right and, therefore, question 

whether an activity status could be anticipated by the RMA for this 

process. 

 35 

 I would like to suggest that perhaps it is protecting the tree or removing 

the protection of the tree that is the activity in the first instance rather 

than the procedural mechanism of dealing with the consent notice. 

 

 The tree protection was imposed as a part of a controlled subdivision 40 

activity and given that a consent notice, can only exist because of 

subdivision consent.  It is my opinion that any tidying up of an ongoing 

subdivision consent condition could continue to be considered as a 

section 11 subdivision related matter.   

 45 
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 In respect of whether the relief sought should be considered as a 

restricted or a discretionary activity, Eliot Sinclair’s main objective is 

to simplify and clarify the procedure that is involved to obtain Council 

approval.  Noting that a standard consent notice is treated as a 

discretionary activity and that there may be trees protected by consent 5 

notices which would continue to be significant trees then the removal 

of the consent notice, protection of a significant tree is proposed to 

continue to have a discretionary status. 

 

 I note according to Council’s revised version of chapter 9 that was 10 

released with the opening legal submissions for this hearing, that this 

activity status would generally align with the proposed rules for felling 

or pruning a significant tree that is scheduled in chapter 9.  I consider it 

is in general accordance on the basis that Council has proposed felling 

of those significant trees with exceptional qualities to be discretionary 15 

while the felling of significant trees without exceptional qualities to be 

discretionary while the felling of significant trees without exceptional 

qualities is proposed by Council to be considered on a restricted 

discretionary basis. 

 20 

  [2.10 pm] 

 

 Therefore where a subdivision tree does not achieve the status that 

would otherwise allow the tree to be considered significant, then 

restricted discretionary status consistent with chapter 9 where removal 25 

of tree protection could be appropriate. 

 

 In regard to objectives and policies.  I have considered the proposed 

objectives and policies proposed in the Subdivision chapter that were 

attached to Mr Long’s rebuttal evidence. 30 

 

 My evidence-in-chief considered objective 8.1.1 in policy 8.1.1(ii) and 

at that time I did not foresee any issue with the proposed objective or 

policy given that they specifically refer to significant and not 

subdivision trees. 35 

 

 For completeness, I now also note that there was no specific objective 

or policy proposed to enable the protection of subdivision trees in the 

notified version of the plan, and therefore the subsequent removal of 

the tree protection rule since notification, has not required the specific 40 

amendment of any notified objectives or policies. 

 

 It is my submission that as a tidying up exercise for existing tree 

protection which is no longer proposed to be continued through new 

subdivision, that the relief sought is an outcome that gives effects to 45 

objective 3.3(ii) of the Strategic Directions decision. 
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 Given that no policy framework is proposed to retain old consent 

notices or that refers to subdivision trees, a streamlined approach would 

be to continue with the subdivision objective 8.1.1, in policy 8.1.1(ii) 

which refer to significant trees in respect of subdivision. 5 

 

 Subject to the outcome of the Hearing on topic 9.4, significant trees, I 

further note that chapter 9 objective 9.4.1 in policy 9.4.2(i) currently 

propose to enable the identification of significant and exceptional trees 

and to provide for them to be included in and protected by the district 10 

plan into the future. 

 

 The relief sought by Eliot Sinclair seeks that removal of protection 

status for trees that not equivalent to those with significant status, and 

therefore I consider the relief would still be consistent with the 15 

proposed objective and policy for chapter 9. 

 

 And, that the objective and policy would contribute to providing clear 

guidance in respect of the relief that is sought in regard to classifying 

those significant trees to which the restricted discretionary status would 20 

not apply. 

 

 I do have reservations about proposed subdivision objective 8.1.2(b) 

which in the rebuttal version is noted as a Central City chapter 13 

proposal being considered as part of this Hearing. 25 

 

 Similar to the concerns I raised in my evidence-in-chief at section 8.6 

regarding proposed matters of discretion which could be interpreted to 

enable the continued protection of site features such as trees in an 

indirect way, particularly assessment matter 17(f). 30 

 

 I note that objective 8.1.2(b) as it is currently worded, would add 

further to this ambiguity.  It says the following. 

 

 “That outside the Central City and where practicable, subdivision 35 

design and layout integrates and incorporates features which although 

not identified in the plan as having particular significance, contribute to 

the character and historical context of the local area including natural 

features and landscapes, sites of significance to tangata whenua, areas 

containing indigenous flora and fauna and existing trees and buildings.” 40 

 

 I consider that it is appropriate for a subdivision proposal to be mindful 

of all relevant site features in its proposed design where it is practical to 

do so, however, I question how the proposed objective can achieve the 

desired outcome beyond subdivision stage where such features such as 45 

trees and buildings, could potentially be removed at a later date. 
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 And the only method that I am aware of that would be available to 

preserve that features contribution to local character in historical 

context of a site, is with the use of a consent notice to ensure that 

feature is retained. 5 

 

SJH:   This is a 10 minutes highlight package.  Please limit yourself. 

 

MS McKEEVER:   Yes.  The general objective requires broad integration and 

incorporation of all other features on a site as a catchall provision, and I 10 

believe it introduces uncertainty that will be open to interpretation.  

And sadly I note that Council are already interpreting new rules in the 

district plan in a way that my planning colleagues and I at Eliot 

Sinclair, had not anticipated.  The degree of subjectivity and degree of 

potential interpretation required by this objective at subdivision stage is 15 

subject to current plan provisions. 

 

 Just finally on notification: 

 

 At section 7.7 of my evidence-in-chief, I noted that proposed rule 8.2.2. 20 

1 could apply so that a provision approvals notification would not be 

required by its restricted discretionary consent notice applications.  I 

consider that non-notification would be appropriate for an RDA 

consent notice application on the basis that the initial tree protection 

would most likely have been imposed on a controlled subdivision with 25 

no consideration of adjoining neighbours and without the need for 

written approvals in the first instance. 

 

  [2.15 pm] 

 30 

 In my experience it is rare for a subdivision application to be notified 

and when they are, it is not in relation to protection of a subdivision 

tree but typically notified where it is an out of zone subdivision, 

residential consent on compliance, a non-compliance of an outline 

development plan or as part of a comprehensive land use subdivision 35 

proposal. 

 

 Of all of the consent notice applications I have been involved with, I 

have only applied the provisions of Section 1274 only once to a consent 

notice cancellation application. 40 

 

 On this basis the removal would not be of a significant tree, I do not 

consider there is a need to consider adjoining neighbours to be affected 

and in most cases I note that most neighbours would not be aware of 

trees protected by a consent notice. 45 
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 And the only other thing I would say is that Council have not had an 

opportunity yet to comment on our condition. 

 

SJH:   Were you not aware of the 10 minute time limit? 

 5 

MS McKEEVER:   Yes, I am sorry, yes. 

 

SJH:   Mr Conway, any cross-examination. 

 

<CROSS-EXAMINATION BY MR CONWAY [2.16 pm] 10 

 

MR CONWAY:   Good afternoon, Ms McKeever. 

 

 Sir, I just wanted to signal that we will be commenting on the legal 

matters further in our closing, including providing an update, if that can 15 

be taken into account. 

 

 Ms McKeever, you are aware that the Council has indicated it has got 

no issue in principle with your goal of providing certainty when it 

comes to removal of a consent notice? 20 

 

MS McKEEVER:   Yes. 

 

MR CONWAY:   And you have addressed some of the, I guess, interpretation 

and legal components today and in your evidence.  Do you agree that 25 

there are some legal matters that the Panel will need to decide if it was 

to consider that issue of a rule? 

 

MS McKEEVER:   Yes.   

 30 

MR CONWAY:   Essentially I am wondering whether we can sidestep those 

and explore whether there might be another way to achieve the 

certainty that Eliot Sinclair is after.  If there was another way other than 

introducing a new rule for consent notice removal, would you be open 

to considering that? 35 

 

MS McKEEVER:   Yes, of course. 

 

MR CONWAY:   And essentially to signal if the plan or whether it is inside the 

plan, or outside the plan, provides an indication of the matters that the 40 

Council would consider when assessing one of these applications  

under section 221, would that assist in providing the certainty that you 

are after? 
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MS McKEEVER:   When you say it is something outside the plan, what do you 

mean, do you mean a checklist or something that would be available to 

people to use? 

 

MR CONWAY:   Well, it is not a proposal that has been developed particularly 5 

in this context, but essentially I am just wanting to test your view on 

whether – if certainty is the goal, that that could be provided potentially 

outside the plan? 

 

MS McKEEVER:   If there is a way of providing certainty, then that would be 10 

really good.  The issue we have is that when it is unclear why a tree has 

been protected in the first place, it is very hard to go back and ask 

Council to change its mind about that tree when you apply as a 

discretionary activity through the consent notice process to have that 

encumbrance removed. 15 

 

 So if Council is not going to protect these trees going forward – put it 

the other way – if Council was going to continue the rule that enabled 

further consent notices to be created for subdivision trees, then those 

criteria about those subdivision trees, yes, we would expect to see what 20 

that criteria are in the plan to actually give more certainty so that we 

would know and we can advise people when a tree is going to be 

protected and land a consent notice through that process. 

 

 With that rule being taken out, we are going back to the current 25 

situation we have where it is not clearly put through in the decision as 

to the reasons for that tree’s protection, so the difficulty I have is if it 

does not sit in the plan, what is different, how does that process get any 

easier because we are still dealing with trees backward that did not 

have that information available at the start. 30 

 

MR CONWAY:   You will be aware Mr Long in his evidence indicated that if 

that rule about new subdivision trees was to be included he would have 

suggested that it be tied to the assessment criteria under C10? 

 35 

MS McKEEVER:   Yes, that is right, and that is fine, that would be fine. 

 

MR CONWAY:   And so really, what you are after is some equivalent in 

relation to the removal.  Would you agree that it is important to tie that 

to the assessment criteria? 40 

 

  [2.20 pm] 

 

MS MCKEEVER:   Yes, absolutely, because that is where the difference is, 

that is if Council changes the way it assesses the trees to a new method 45 

that is fine, I do not have any issue with that, it is the process of dealing 
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with the old ones.  So if there is a way where all trees could be assessed 

in a new standard methodology and you could get an arborist report 

that you could use to justify your application in that way, then that 

would be fine. 

 5 

MR CONWAY:   And if sufficient certainty was provided through a list of 

criteria then you would no longer see a need to include a restricted 

discretionary rule for consent notice removal.   

 

MS MCKEEVER:   That would be fine, because in that case it would continue 10 

to be discretionary as per any other consent notice, it is about having 

that criteria in somewhere we can use it, yes. 

 

MR CONWAY:   Yes.  Thank you, sir.   

 15 

SJH:   Thank you.   

 

MS DAWSON:   No, thank you. 

 

SJH:   Dr Mitchell? 20 

 

DR MITCHELL:   No, I have got no questions, thanks. 

 

SJH:   Ms Huria? 

 25 

MS HURIA:   No, thank you, sir.   

 

SJH:   Judge? 

 

JUDGE HASSAN:   No, sir, my issues are legal ones, and Mr Conway is 30 

obviously going to work those through a bit further. 

 

SJH:   Thank you.  You may stand down.   

 

<THE WITNESS WITHDREW [2.21 pm] 35 

 

MS MCKEEVER:   Thank you.   

 

SJH:   Mr Cotterell. 

40 
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<WALTER FIELDING COTTERELL, sworn [2.21 pm] 
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SJH:   Just take a seat, thank you.  Your full name is Walter Fielding Cotterell? 

 

MR COTTERELL:   It is. 

 

SJH:   And you have filed a brief of evidence dated 10 December 2015? 5 

 

MR COTTERELL:   That is correct, sir. 

 

SJH:   Do you have any corrections to it? 

 10 

MR COTTERELL:   Not at all no.   

 

SJH:   All right, thank you.  And can you confirm the content are true and 

correct? 

 15 

MR COTTERELL:   Yes, sir. 

 

SJH:   All right, you go ahead and give us your 10 minute summary of it.   

 

MR COTTERELL:   I have also, sir, got some further evidence that I would 20 

like to bring in that relates to this, is that allowable or? 

 

SJH:   Well it depends what it is, because if it is just now, other people have 

not had the chance to consider it and respond, but what is it? 

 25 

MR COTTERELL:   Well basically it does relate to this evidence, in that it 

expands on it somewhat, can I just make additional comments as I go. 

 

SJH:   Yes, by all means.   

 30 

MR COTTERELL:   Okay, thank you.  I will perhaps start off, sir, with the 

background to tree protection in Christchurch.  The pre-amalgamation 

of Christchurch city was one of the first, if not the first, of the New 

Zealand cities to implement protection of trees on private land through 

the provisions of the then city plan.   35 

 

 It was also the first city to appoint a city arborist, the person sitting 

before you, specifically for the purpose of administering the protection 

of trees.  The main thrust for trees to be protected came initially from 

the residents themselves.  I think this is important, this is where it is 40 

pretty much a community drive for tree protection rather than coming 

from the Council the other way. 

 

 Particularly from those living in the leafier suburbs who are concerned 

that the landscape quality, tree scape and general environmental values 45 

of their neighbourhoods was being eroded by infill and more intensive 
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housing developments, I think this situation is going to be exacerbated 

actually, sir. 

 

 Community groups, also lobbied rigorously for the Council to do more 

to preserve the amenity values of their areas.  From the early days of 5 

tree protection up to the present, the provisions of the operative city 

plan were focused as much on the preservation of the landscape and 

environmental values as the protection of individual, exceptional 

notable and significant trees.   

 10 

 The protection of trees and other vegetation on subdivision and 

development sites also provided the means of preserving trees of lower 

individual significance, but which collectively played an important role 

in the landscape of the locality, particularly in helping new buildings to 

blend into their longer established surroundings. 15 

 

 And I would mention one particular area, that being the Merivale area, 

which was subject to a lot of infill development at that time.   

 

 While it is obviously not possible to retain all the protected trees on site 20 

being developed, the provisions of the operative city plan did provide 

some means of preventing, or at least deterring the indiscriminate 

removal of trees from land where building was proposed.  This was a 

major problem at that time. 

 25 

 It is this broader aspect of tree protection that appears to have been set 

aside in the proposed Christchurch Replacement District Plan in favour 

of protecting much fewer numbers of trees of special significance.   

 

  [2.25 pm] 30 

 

 However, the threat to established urban landscapes is even greater 

now in the drive to rebuild the city. 

 

 The comments in comparisons regarding the tree evaluation systems.  35 

The STEM, Standard Tree Evaluation Method, that forms the basis for 

the Council’s proposed STEM system, this was at the time, has been 

adopted nationally by the aborocultural industry, landscape profession 

and many councils. 

 40 

 However, as stated in the Council’s Significant Trees Technical report, 

there is no national threshold score provided by STEM for determining 

whether a tree is significant enough to be listed, nor is there a set 

criteria for how the STEM threshold score is to be determined.   

 45 
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 Research undertaken in relation of the approach used by other 

territorial authorities shows that each authority using STEM uses a 

different threshold score, so there is no set score throughout New 

Zealand.   

 5 

 This is relevant to the score threshold set in the Council proposed 

system, which only provides for the protection of the relatively few 

trees achieving a score of 910 points or more.  However, as the method 

provides no set criteria there is no reason, except for administration 

costs, why the points scored could not be lowered to provide for the 10 

inclusion of more trees, if this is what the public want. 

 

 In this respect there does not appear to have been any prior consultation 

with the general public, community groups or professional 

organisations that would have given some indication as to the standard 15 

of tree they considered significant enough to protect.  The creation and 

content and outcomes of the method proposed to be used has been very 

much a talked down exercise by experts and professional for experts 

and professionals with an overview from the Crown. 

 20 

 The proposed evaluation process itself is undoubtedly thorough and 

clinical but complicated.  It also appears time consuming and costly to 

implement.  There are issues of the practicality of such a complicated 

system and the ability to cover the area that comprises the Christchurch 

district within a reasonable timeframe. 25 

 

 The method used to determine the trees to be protected is also likely to 

be on the understanding of the average member of the public; the 

system is intended to serve, as was the original STEM method.  Despite 

the fine detail and complexity of the STEM Plus CSTEM system, the 30 

final points score to determining which trees are to be included in the 

Proposed Schedule of Significant Trees has been arrived at somewhat 

arbitrarily in the end by the city arborist and his colleagues.   

 

 In my opinion, the protection of trees on the basis of the range of 35 

values they provide to the community, both positive and negative, 

requires the community consultation input from the very beginning.  It 

is the results of this process that should be used to determine the factors 

to be evaluated and the final points scores required for significant tree 

status, even though they may not be the exceptional specimens prized 40 

by the experts. 

 

 In passing down, if I may just make a comment, sir, madam, coming 

down Manchester Street for the first time actually since the earthquake, 

I noticed the small Lawson Cypress in the Trinity Church has survived 45 
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all the activities around it and all the natural disasters that could have 

affected it.   

 

 It is not included, or not intended to be included in the list. 

 5 

 The evaluation system in the operative city plan was designed on the 

bottom up principle, following years of discussion and interaction with 

members of the public, professional organisations, interest groups and 

elected members.  As far as can reasonably be achieved it was designed 

to cater for the amenity values ordinary members of the public place on 10 

trees rather than to the select relatively few exceptional specimens, the 

particular qualities of which may only be appreciated by the informed 

few. 

 

 The operative system also provides for the protection of trees of lower 15 

quality in areas where trees of any sort are few and far between.  Now I 

would mention there is a great deal of difference – I presume you are 

all from the Christchurch area, but there is a great deal of difference 

between the landscape of say Fendalton and Addington and areas like 

that.  So a tree that may not be exceptional in Fendalton or stand out 20 

would be a major specimen in Addington and those sort of areas. 

 

  [2.30 pm] 

 

 The protection of trees that are rare and may be growing in conditions 25 

far different from their native climbs, and may therefore be small and 

(INDISTINCT 0.21), is also catered for.  Rather ordinary looking 

church trees, such as the Lawson Cyprus in the historic Trinity Church 

yard is another example of a tree not of particular interest to 

professional arborists, but has inspired others to write poems about it.   30 

 

 It is known as the singing tree due to the song emitted from the birds 

that gather in it.  It has been excluded from the list of trees to be 

protected in the proposed plans.  The tree has quite remarkably, as I 

have said, survived fire, earthquakes and construction operations.   35 

 

 Historic trees or early plantings associated with heritage buildings or 

sites, as well as trees of a special interest to small rural communities, 

now encompassed by the Christchurch District Council are also catered 

for.  It is important that those conducting tree evaluation surveys are 40 

made of aware of such trees and have the means of protecting them.   

 

 The reasons, factors relating to a tree’s value - - -  

 

SJH:   I am sorry Mr Fielding Cotterell, I do not want to cut you off, but you 45 

are simply reading your evidence which we have already read; this is a 
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highlights package of matters you particularly want to draw our 

attention to. 

 

MR COTTERELL:   Well, if you are sort of satisfied, I think I have covered 

the main thrust. 5 

 

SJH:   And is there anything you wish to add from the additional material that 

you think would be helpful to us? 

 

MR COTTERELL:   Well, particularly I think with regard to heritage trees, I 10 

think they need further sort of in depth investigation by the assessors.  

Many have been left out of the plan.  And I think it is important that 

that sort of information is given to the assessors before they start on 

their assessing trail. 

 15 

 I also mentioned in my report that one thing that does concern me a 

wee bit about tee protection, I do believe in it, absolutely, but it does 

impose an imposition on the owners of the trees.  And this imposition 

could result in very expensive fees for processes that the owner may 

have to go through as part of the ordinary sort of management or 20 

development of their property, that the owners of properties who do not 

have protected trees may have to go through. 

 

 And I would ask the Council to look at ways in making the applications 

for resource consent, particularly with regard to works that benefit the 25 

protected tree, that they make that process as least costly as possible.   

 

 Thank you sir. 

 

SJH:   All right, thank you.  Mr Conway? 30 

 

<CROSS-EXAMINATION BY MR CONWAY [2.33 pm] 

 

MR CONWAY:   Thank you sir.  Good afternoon Mr Fielding Cotterell.  Now, 

in your evidence you acknowledge, or you have not questioned he 35 

thoroughness of the evaluation process that was undertaken under 

CTEM? 

 

MR COTTERELL:   That is right. 

 40 

MR CONWAY:   And in terms of its ease of application, are you aware of Mr 

Sard’s evidence, he is one of the arborists who applied it, that he said “I 

consider the methodology and storing criteria are appropriate and easy 

to understand”? 

 45 



 Page 1746 

  

Ch9: Natural and Cultural Heritage Commenced 18.01.16 

MR COTTERELL:   I think he is speaking from the point of view of the 

professional arborists and assessors rather than the average member of 

the public. 

 

MR CONWAY:   Yes, and in terms the ability to consistently apply the 5 

methodology across the range of trees assessed, would you agree that it 

is important that an arborist can apply it clearly and consistently? 

 

MR COTTERELL:   There are, I mentioned about the time factors, I think it is 

much easier to apply, I am not just saying this because it is my system, 10 

but I think it is much easier to apply the existing operative system than 

the CTEM.   

 

MR CONWAY:   You have also acknowledged in your evidence that each tree 

evaluation method has its advantages and disadvantages? 15 

 

MR COTTERELL:   Most of them do. 

 

MR CONWAY:   Yes.  Now, moving from the methodology to the threshold 

for protection; you have confirmed again today that a key decision is 20 

having evaluated trees, is the level at which you decide protection is 

going to kick in? 

 

MR COTTERELL:   Exactly. 

 25 

MR CONWAY:   And you would accept that that is a matter, having carried 

out the tree assessment, that could be adjusted upwards or downwards, 

depending on the value that was placed on trees as a whole, is it not? 

 

  [2.35 pm] 30 

 

MR COTTERELL:   I think it gets back to the main thrust of my submission, 

that the levels of protection should only be set with the full consult, you 

know, having followed a full consultancy process with the general 

community.  Which they are the ones that are going to feel the effects 35 

of the tree protection.  So they should be sort of setting the level 

probably more than the arborist. 

 

 The system is for the community, the community should have more 

input into that system.   40 

 

MR CONWAY:   Just to complete the loop on that.   You are aware that in 

mediation on 16 December a mediation agreement was reached to 

adjust the thresholds, and that has resulted in a large number of trees 

being protected.  Are you aware of that? 45 
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MR COTTERELL:   I have that, and if that is so that is good.   

 

MR CONWAY:   And there are by my count approximately 300 trees that were 

assessed, having been on the operative plan schedules and were found 

to, under that updated assessment, to have structure or health of poor or 5 

below and shape of very poor or below; do you agree that those are 

appropriate reasons to exclude trees from the schedule? 

 

MR COTTERELL:   Not entirely, no, because some of those trees, and I have 

not gone through this whole thing with a tooth comb, some of those 10 

trees might have other values, such as the ones I have mentioned, such 

as heritage values or just general public interest values outside of that 

particular structure or condition of the tree. 

 

 So it is also possible to have a tree which is very rare, with poor in 15 

structure and in form, or even in condition, but I think it is important 

that those trees are protected, particularly for scientific or botanical 

reasons.   

 

MR CONWAY:   And so in that regard you would agree that those matters are 20 

matters for the exceptional tree assessment that was signalled in the 

plan, is that right? 

 

MR COTTERELL:   It certainly should be included in the assessment, but not 

to the extent that the tree can by other means be sort of taken off the 25 

list, because of the health and condition or shape or form alone. 

 

MR CONWAY:   Thank you, thank you sir. 

 

SJH:   Thank you.  Ms Dawson?  30 

 

MS DAWSON:   No questions, thanks Mr Fielding Cotterell. 

 

SJH:   Thank you.  Ms Huria? 

 35 

MS HURIA:   No thank you sir. 

 

SJH:   Dr Mitchell? 

 

DR MITCHELL:   No thank you, sir. 40 

 

SJH:   Judge? 

 

JUDGE HASSAN:   Just one thing, sir.  Mr Fielding Cotterell, good afternoon.  

If you could go to page 7 of your evidence please, and the very last 45 

bullet point. 
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 So that word “dangerous”, a dangerous tree, am I right, is a dangerous 

tree in your book one which endangers life or property?  Just briefly. 

 

MR COTTERELL:   I mean generally you hear the term in Court cases, 5 

potentially dangerous, and a dangerous tree to me should be one that is 

almost immediately dangerous, or that has strong signs that it has a 

defect that would make it dangerous. 

 

JUDGE HASSAN:   Yes, and if a tree met those parameters, in the opinion of 10 

an arborist whose opinion you respected, and that arborist’s opinion 

recommended work on that tree, and that was work simply for the 

purposes of removing that danger, and repairing the shape of the tree in 

light of that danger, if those were all the premises for the question, 

would you ever think it would be conceivable to say no to a request to 15 

have that danger removed? 

 

MR COTTERELL:   Certainly not, sir, no. 

 

JUDGE HASSAN:   Thank you. 20 

 

SJH:   Mr Fielding Cotterell, you may be able to help us with this, because we 

have heard slightly contrasting evidence.  You last section about the 

imposition on the private owners for what is a public good effectively, 

a Council witness indicated that for further assessment and work of that 25 

sort there is no funding available at the moment.  Not provided for in 

the long term plan, do you know that? 

 

MR COTTERELL:   No, I put it into reinforce whatever some of the 

improvements they have made in that direction, sir.   30 

 

SJH:   When you were the chief arborist what assistance was given to land 

owners, private landowners then? 

 

  [2.40 pm] 35 

 

MR COTTERELL:   We always give free technical advice and I mean at the 

time when I was chief arborist an application for removal was very 

basic, very simple; two sentences.  I would provide the bulk of the 

report for that and there would be no charge. 40 

 

 There are charges since then for all the applications, there are charges I 

have been told, at least not until recently, for specialist reports from 

consultant arborists, there could be on the specialist reports required 

before making an application which themselves have been constantly 45 
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and can be constantly.  So it is good that this has been reviewed 

anyway, sir. 

 

SJH:   Well we of course have no power to limit anyone to two sentences 

unfortunately but also we have no power to say who pays, that is 5 

another issue, and it is that balance between the private rights of the 

landowner and the public good and the tree being protected. 

 

 Anything arising, Mr Conway? 

 10 

MR CONWAY:   No, thank you, sir. 

 

SJH:   Mr Fielding Cotterell, thank you for coming along and giving us your 

evidence, it has been helpful to us. 

 15 

<THE WITNESS WITHDREW [2.41 pm] 

 

SJH:   Professor Lochhead? 
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<PROFESSOR LOCHHEAD, affirmed [2.41 pm] 
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MR VAN DER WAL:   Sir, just in relation to Professor Lochhead, I see he is 

giving evidence - - - 

 

SJH:   I am sorry, even I have trouble hearing that Mr van der Wal. 

 5 

MR VAN DER WAL:   I beg your pardon, sir, I shall speak up.  In relation to 

Professor Lochhead, sir, he is to give evidence for the Christchurch 

Building Trust and for Mr Collins’ organisation, Save the Cathedral. 

 

SJH:   So it is the Great Christchurch Buildings Trust and Restore Christchurch 10 

Cathedral Group Limited?  And you are not showing as appearing for 

them but I take it, you are on your feet, you are appearing for them. 

 

MR VAN DER WAL:   I am appearing for the Great Christchurch Buildings 

Trust.  I propose simply to lead Professor Lochhead and given the 15 

overlap between the cases of my clients and Mr Collins, I propose to 

introduce Professor Lochhead and then basically if we can do both of 

his briefs at the same time that may be more efficient.   

 

SJH:   That is helpful to us, thank you, Mr van der Wal. 20 

 

MR VAN DER WAL:   Thank you, sir. 

 

SJH:   The witness has been sworn. 

 25 

<EXAMINATION BY MR VAN DER WAL  [2.42 pm] 

 

MR VAN DER WAL:   Good afternoon, Professor.  Can you confirm that your 

full name Ian James Lochhead? 

 30 

PROFESSOR LOCHHEAD:   Yes. 

 

MR VAN DER WAL:   And that you prepared two briefs of evidence, one 

dated 10 December 2015 and one dated 7 December 2015? 

 35 

PROFESSOR LOCHHEAD:   Yes, that is correct. 

 

MR VAN DER WAL:   And that your experience and your qualifications are 

as set out in the brief of 10 December 2015? 

 40 

PROFESSOR LOCHHEAD:   That is correct. 

 

MR VAN DER WAL:   Now are there any corrections you wish to make to 

either of those briefs? 

 45 

PROFESSOR LOCHHEAD:   No. 
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MR VAN DER WAL:   Do you have any comments, summary comments or 

observations you would like to make? 

 

PROFESSOR LOCHHEAD:   Well I think I can probably cover those as I go 5 

through the highlights. 

 

MR VAN DER WAL:   Thank you, can you please remain there and answer 

any questions the Panel may have. 

 10 

SJH:   Well just give us your highlights package and then we will come to 

questions, thank you, Professor. 

 

PROFESSOR LOCHHEAD:   Well I will proceed with the evidence for the 

Great Christchurch Buildings Trust, so the issues around the historical 15 

value of the Anglican Cathedral I will cover in that but I think it is very 

important to emphasise the fact that any historical analysis of 

Christchurch Cathedral needs to be taken within the context of the 

gothic revivals buildings of the city as a whole.   

 20 

 Christchurch Cathedral really gives meaning to the whole group of 

gothic revival buildings in the Art Centre, the Museum, the Provincial 

Council buildings and also the buildings of Christ College and there 

were many more of those gothic revival buildings prior to the 

earthquakes including the former normal school, the former public 25 

library, a number of important city churches such as Saint Lukes and 

Saint Johns, Latimer Square. 

 

  [2.45 pm] 

 30 

 If I can use a metaphor to emphasise the significance of the Cathedral 

within that context, if you think of the gothic revival buildings of 

Christchurch as a solar system then the cathedral is really the sun in 

that solar system and if you remove the sun you reduce the light that 

shines on all the other planets that circle around it.  It is the building 35 

that because of the nature of the ideas behind the founding of 

Canterbury gives a context and meaning to all those other buildings. 

 

 The loss of Christchurch Cathedral, in that context, would impact on 

the heritage value of all those other gothic revival buildings and I 40 

would just like to add that prior to the earthquakes I chaired a Panel 

that was assessing the potential for a grouping of gothic revival 

buildings in Christchurch as a World Heritage Site and those 

discussions ended as a consequence of the earthquakes but I think this 

is something that the city should not lose sight of but if the Cathedral 45 

was not part of that grouping then I think putting an argument for a 
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World Heritage Site of exceptional gothic revival buildings would be 

fundamentally undermined.   

 

 The other point I would like to make is that the impact of the 

earthquakes on heritage in Christchurch has really changed the way in 5 

which we think about heritage nationally in a fundamental way.  At the 

time of the last major earthquake that affected an urban area in Napier 

in 1931, the concept of heritage really did not exist in this country, or 

was extremely undeveloped and so we have come to accept, I think, in 

the wake of the recent earthquakes that practices that we would not 10 

have countenanced in the past are acceptable in heritage terms. 

 

 I would like to emphasise the ICOMOS Charter of Cracow of 2000 

which states that, “Reconstruction of an entire building destroyed by 

armed conflict or natural disaster is only acceptable if there are 15 

exceptional social or cultural motives that are related to the identity of 

the entire community” and I think the kinder building that the Cracow 

Charter was envisaging was certainly buildings such as Christchurch 

Cathedral. 

 20 

 There are many examples of buildings that have either fallen through 

structural failure or have been destroyed by military action that have 

been completely reconstructed and which are now accepted as 

important heritage buildings.  Perhaps the most dramatic one is the 

Bridge at Mostar in Bosnia/Herzegovina that was destroyed by shelling 25 

in 1993.  It has been completely reconstructed and it is now listed as a 

World Heritage Site but I think what all the buildings that I have 

identified in my evidence have in common is their exceptional, 

historical, cultural and social importance to the communities for which 

they belong. 30 

 

 There are similar examples for buildings destroyed or seriously 

damaged by an earthquake ranging from the Cathedral at Gyumri in 

Armenia, similar age to Christchurch Cathedral; it suffered extensive 

damage in 1988 but it has been fully restored.   35 

 

 The Christchurch Cathedral in Newcastle, again, just slightly younger 

than Christchurch Cathedral damaged in the earthquake of 1989 but 

there was never any thought of it being demolished and it has been 

fully restored in what is, at least in some respect, an ongoing process. 40 

 

 The New Zealand ICOMOS Charter of 2010 recognises that varying 

levels of intervention is acceptable in terms of conserving heritage 

structures and it recognises that reconstruction using existing and new 

materials is an acceptable heritage process. 45 
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  [2.50 pm] 

 

 I think the key thing about reconstruction is having accurate 

documentation to remove any form of conjecture in the rebuilding 

process and certainly Christchurch Cathedral is an extremely well-5 

documented building both in terms of historical plans, modern plans 

relating to the most effect earthquake strengthening of the building, 

photographs from throughout its history and written records.   

 

 And I think we also need to bear in mind that thinking about heritage is 10 

also socially determined.  New Zealand heritage thinking has been 

shaped very much by the British Heritage movement that had its 

origins in the last quarter of the 19th century but it was an approach to 

heritage that was based on masonry buildings in a geologically stable 

country and I think we need to think more flexibly in New Zealand, in 15 

a seismically active country with a building tradition of less than 200 

years and I note that in countries like Japan where they have a strong 

timber building tradition and also a similar experience of regular 

seismic activity much less significance is placed on the retention of 

original material. 20 

 

 And I think we can recognise already with reconstruction such as the 

Theatre Royal, that much higher levels of intervention in heritage 

fabric are now considered acceptable than perhaps prior to the 

earthquakes. 25 

 

 I think all these circumstances contribute to the importance of the 

future of the Cathedral being considered in an open and transparent 

process with ample scope for public participation for determining 

whether such buildings should be retained, and I think in the case of 30 

Christchurch Cathedral a full resource consent hearing would be the 

appropriate place for this to occur, rather than through the mechanism 

of a plan change as the Church Property Trustees has suggested or 

indeed, submitted. 

 35 

 I have seen the transcript of the cross-examination of Mr Nixon on this 

point and I would like to comment that I think the difference between a 

resource consent hearing and a hearing to determine the whole city plan 

is quite different. 

 40 

 A resource consent hearing allows for bringing in a very wide range of 

expertise because the focus is simply on that process, it gives greater 

scope for public participation.  I think many members of the public 

who would have looked at the draft plan with a concern in their minds 

about the future of the Cathedral would have seen that the provisions in 45 

the draft document provided for ample protection for the building and 
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perhaps would not have submitted as a consequence of that, had they 

not done so my understanding is that they would not have been eligible 

to make a counter submission to the Church Property Trustees’ 

submission. 

 5 

 So in effect many interested individuals might have been excluded 

from that process.  And I think that is probably all I want to highlight in 

relation to the evidence for the Great Christchurch Buildings Trust. 

 

SJH:   All right, well we will see if there are questions for that and then you 10 

can come onto the next one.  Ms Dawson? 

 

MS DAWSON:   No, Professor Lochhead, you answered my question in your 

final comment there. 

 15 

MR LOCHHEAD:   Okay, thank you. 

 

MS DAWSON:   That is all, thank you. 

 

SJH:   Ms Huria? 20 

 

MS HURIA:   No, thank you, sir. 

 

SJH:   Dr Mitchell? 

 25 

DR MITCHELL:   Thank you, sir.  Good afternoon, Professor.  I have just got 

one question and if I understand your evidence in the broad it is saying 

that this plan should do two things.   

 

  [2.55 pm] 30 

 

 It should discourage the demolition of what remains of the 

Christchurch Cathedral and it should encourage its reconstruction for 

want of a better term.  That is correct? 

 35 

MR LOCHHEAD:   Yes. 

 

DR MITCHELL:   That is fine insofar as today is concerned.  I drive to the 

hearing every day past St Barnabas Church in Fendalton Road and it 

has got a barometer on the front that says we need x amount and it is 40 

about a third of the way up.  At what point do we draw a line in the 

sand as it were and say all efforts at reconstruction have been exhausted 

on the basis of the ability of the people of Christchurch, whoever that 

constitutes, to pay? 

 45 
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MR LOCHHEAD:   Well I think the question of how the restoration and 

reconstruction is funded is a different one from the one you would 

apply in a commercial situation. 

 

 When the Church began the Cathedral in the 1860s they really did not 5 

have the money to build what they intended to build and something like 

65 percent of the cost of the cathedral was paid for through community 

fundraising of the 14 columns in the knave, only one was paid for by 

the Church as such.  And I think if you applied that proportion to the 

costings that have been predicted by the engineers in the Dean report, 10 

the Church has in round figures 40 million of insurance money and 

there is a 60 million shortfall.  It is almost exactly the same proportion 

as the Church provided in the first instance of building the cathedral.  

So I do not think in that6 regard anything has really changed. 

 15 

 I am aware that the Great Christchurch Trust feels confident that that 

gap can be met.  I do not have any detailed knowledge of that but in 

conversation with Mr Anderton that view has been expressed and I see 

no reason to doubt that. 

 20 

DR MITCHELL:  That does not quite answer my question although it provides 

a context to it.  But the point is there is in round terms $60 million to be 

found; how long do you allow the people of Christchurch to find that 

money on the basis that, I mean you are confident it can be done, others 

are much more pessimistic than that from what we have heard.  Surely 25 

at some point there has to be a line drawn under the issue and say, 

“whatever the answer is we have to move on”?   

 

MR LOCHHEAD:   Well I think if one looks at the international context for 

the reconstruction of major heritage buildings, timeframes have varied 30 

from being relatively short to up to 50 or 60 years in the case of the 

Frauenkirche in Dresden which was opened only 10 years ago. 

 

 So I have often argued that the one thing heritage buildings need is 

time.  In the case of the former normal school it stood in a semi-derelict 35 

state on the side of Cranmer Square for more than two decades before 

somebody came up with a viable scheme for its restoration.  Had that 

building been demolished immediately, that potential would have been 

completely lost.   

 40 

 So I think one has to be quite generous in providing time and it is very 

hard to say whether one should allow five, 10 or 50 years.  If a building 

is sufficiently important enough, if it can be secured, if the weather and 

vermin can be excluded, then I think we need to be patient. 

 45 

DR MITCHELL:   All right, thank you.  Thank you, sir. 
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SJH:   Ms Huria? 

 

MS HURIA:  Yes, good afternoon.  Just based on your responses to 

Dr Mitchell’s questions, and understanding that time element what are 5 

your views – we have received the evidence with regard to owners of 

surrounding properties in the neighbourhood who are very hesitant 

about contributing to the recovery of the city because they are unsure 

about what is going to happen.  Do you have any views around that? 

 10 

  [3.00 pm] 

 

DR LOCHHEAD:   I think certainty would make a huge difference. I mean I 

am having heard that evidence, I have not discussed those issues with 

any of those property owners but I think if people knew that the 15 

intention was to restore the cathedral in as timely a manner as is 

possible then they would have the confidence that is necessary. 

 

MS HURIA:   Thank you, thank you, sir. 

 20 

SJH:   Judge? 

 

JUDGE HASSAN:  Thank you, sir. Dr Lochhead, good afternoon, just a couple 

of questions, just one as a matter of interest, when Christchurch 

Cathedral was originally conceived of, was it as a stone building or a 25 

wooden building? 

 

DR LOCHHEAD:  Well that is a – it is an interesting question and it is 

something that I have not specifically addressed in my historical 

evidence.  30 

 

 George Gilbert Scott's initial concept was to have a timber arcade and 

clear story with a surrounding envelope if you like of stone. The 

concept was based on medieval tithe barns, with which he was familiar 

and he came up with that concept because he believed that, firstly 35 

timber was more readily available than it proved to be in Canterbury, 

certainly timber of that size, but also because of the concern with 

seismic activity. 

 

 And Benjamin Mountford, a supervising architect, shared those views 40 

in the 1870s, and in fact came up with a suggestion when work 

recommenced on the cathedral in the 1870s for the west gable to be 

constructed in timber, and I think we would see that as a prescient 

notion. 

 45 
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 It was the church and I think specifically Bishop Harper who said they 

did not want a timber structure but a fully stone cathedral. 

 

JUDGE HASSAN:   And was that more cost effective to build? 

 5 

DR LOCHHEAD:   I do not know that it was more cost effective, I think it was 

a matter of what they believed a cathedral should look like. 

 

JUDGE HASSAN:  And the community that funded it was the Anglican 

community? 10 

 

DR LOCHHEAD:   I think it was a case of, not just the Anglican community 

but the community of Canterbury as a whole. And not just the resident 

community in Canterbury but their relatives in the United Kingdom, 

colonists who had come to Canterbury and returned to the UK and 15 

made substantial contributions and although over a 150 years has 

passed I think those connections are still real and will contribute to the 

funding of a reconstruction. 

 

JUDGE HASSAN:  So in terms of the Krakow principles for ICOMOS, about 20 

reconstruction, social and cultural circumstances - - -  

 

DR LOCHHEAD:   Mm'hm. 

 

JUDGE HASSAN:   - - - am I right to take from your answer to Dr Mitchell, 25 

that that is properly measured by reference to whether there will be 

available funding, but your point of difference with others is on the 

question of timing for that. 

 

DR LOCHHEAD:   I do not think the Krakow Charter specifically addresses 30 

the question of funding - - -  

 

JUDGE HASSAN:   No, no, but in terms of the Krakow principle of social and 

cultural circumstances, justifying reconstruction - - -  

 35 

DR LOCHHEAD:   Yes. 

 

JUDGE HASSAN:   - - - to determine whether those circumstances exist for 

reconstruction, funding is relevant. 

 40 

DR LOCHHEAD:   If I understand you correctly, what you are saying is that, 

if funding was not forthcoming it would mean that there was not - - -  

 

JUDGE HASSAN:   It would suggest that circumstances were not there? 

 45 
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DR LOCHHEAD:   That the social and cultural significance of the building did 

not exist. 

 

JUDGE HASSAN:   Yes. 

 5 

DR LOCHHEAD:   Yes, I would be very reluctant to equate a community’s 

ability to pay for something with its social and cultural and historical 

work. 

 

JUDGE HASSAN:   But that was not what I said, is it relevant? 10 

 

DR LOCHHEAD:   It would certainly have a bearing on that and it is - - -  

 

JUDGE HASSAN:   And your point is that time should be allowed for that to 

mature. 15 

 

DR LOCHHEAD:   Absolutely. 

 

JUDGE HASSAN:   Right, thank you.  

 20 

SJH:   Just one question, Dr Lochhead, you gave the example of Dresden and 

50-60 years? 

 

DR LOCHHEAD:   Yes. 

 25 

SJH:   Is that a fair one to give, given that the Russians determine it should 

remain a pile of rubble to remind the Germans of their Nazi past as a 

cesspool around the cathedral when you go there and visit it? 

 

  [3.05 pm] 30 

 

PROFESSOR LOCHHEAD:  I accept that there are political actions that 

influence these processors.  

 

SJH:   Well that was one. 35 

 

PROFESSOR LOCHHEAD:   Yes. 

 

SJH:   It was a conscious decision, is it a fair comparison is the question I put 

to you, given the Russians decided it would not happen, and it only 40 

happened following reunification.  

 

PROFESSOR LOCHHEAD:   Well I think it is fair to say that the Russians did 

not remove the materials of the building so that the potential for 

reconstruction remained. 45 
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SJH:   But they determined it would remain rubble. 

 

PROFESSOR LOCHHEAD:   Yes.  

 

SJH:   That is a historic fact, isn’t it? 5 

 

PROFESSOR LOCHHEAD:   It is a historic fact. 

 

SJH:   So is it a fair comparison? 

 10 

PROFESSOR LOCHHEAD:  Well it is a fair comparison, I think, because the 

political circumstances changed and it became very clear that the 

community wanted the church back. 

 

SJH:   Indeed, but in allowing for a 50 to 60 year timetable, is that fair to 15 

suggest that that is a possible timetable for Christchurch? 

 

PROFESSOR LOCHHEAD:  No, I do not imagine for a moment that it would 

take that long for Christchurch; I simply gave that as an outside 

example of the range of time. 20 

 

SJH:   Well it may be a slightly dis-ingenuous one. 

 

PROFESSOR LOCHHEAD:   No - - - 

 25 

SJH:   Given that the people wanted to, until reunification they would have 

been prevented. 

 

PROFESSOR LOCHHEAD:   Yes, but if the building had been, if the site had 

been cleared the potential for reconstruction did not occur. Similar 30 

reconstructions have occurred in the Soviet Union following the end of 

the Soviet Union with the Cathedral in Moscow that has been 

completely reconstructed. 

 

SJH:   I am aware of that. 35 

 

PROFESSOR LOCHHEAD:   Yes. 

 

SJH:   Is there anything arising, Mr van der Wal? 

 40 

MR VAN DER WAL:   No, sir. 

 

SJH:   All right, if you go onto your next brief of evidence for the Restore 

Christchurch Cathedral Group. 

 45 
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PROFESSOR LOCHHEAD:   Yes.  My historical evidence focuses primarily 

on the national and international significance of the building.  

Christchurch Cathedral was one of the first buildings contemplated for 

the Canterbury settlement, it was discussed by the Canterbury 

Association in 1848 at the time that the settlement was discussed and I 5 

think it is fair to say it was one of the first buildings specifically 

planned for the city.  

 

 Following the arrival of Bishop Parker in 1856, Sir George Gilbert 

Scott was commissioned to provide a design for the cathedral and I 10 

think it is important to recognise the ambitions of the Canterbury 

colonists in going to Scott as he was considered to be one of the 

foremost, certainly the most prolific of British Gothic revival architects 

of the second half of the 19th century.  

 15 

 The completion of the Cathedral from 1871 through to 1888 was 

supervised by Benjamin Mountfort, New Zealand’s pre-eminent gothic 

revival architect and his contribution is also clearly visible in the design 

of the Church although it was done so with specific reference to Scott 

himself or to the sons of the architect after his death. 20 

 

 The building occupies the geographical heart of the city and it is most 

prominent symbol and it emphasises the distinctive character of the 

Canterbury Associations’ plan settlement.  It is a direct expression of 

many of the most potent intellectual currents within Victorian Britain 25 

including the use of medievalism as a critique of contemporary society 

and I think it is very unusual to find a situation where the architectural 

character of the place quite so completely meshes with the ideas 

underpinning the original concept of the settlement. 

 30 

  [3.10 pm] 

 

 The building belongs to a group of cathedrals within New Zealand that 

were built immediately following the consecration of Christchurch 

Cathedral in 1881.  Cathedrals were opened in Nelson, a recasting of 35 

the existing Christchurch, a new cathedral in Napier destroyed in the 

1931 earthquake, a pro-Cathedral (ph 0.38) in Auckland in 1888, all 

directly as a consequence I think of the completion of the first stage of 

Christchurch Cathedral.   

 40 

 But it also belongs to a constellation of Anglican cathedrals built 

around the world that have been studied in particular by Dr Alex 

Bremner of the University of Edinburgh and documented in his book, 

“Imperial Gothic, Religious Architecture in High Anglican Culture in 

the British Empire”. And in the book he describes Christchurch 45 
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Cathedral as being among the most perfect symbols of the reach and 

ambition of the Anglican confession worldwide.   

 

 Gilbert Scott himself was a major contributor to that group of 

buildings. He designed cathedrals in Newfoundland, in Canada, in 5 

Shanghai, China, Grahamstown in South Africa as well as in Edinburgh 

and of course a whole host of major buildings in Britain including the 

much celebrated St (INDISTINCT 1.46) hotel recently re-opened after 

a £20 million restoration.  And I think we can say that Scott was one of 

the world’s first global architects on whose buildings it could be said, 10 

as of the British Empire, the sun never set. 

 

 So I think we need to understand the importance of what we have in 

Christchurch in terms of that international grouping. Scott was very 

conscious of the symbolic importance of the Cathedral.  I believe he 15 

made deliberate references in the obstacle East End to the form of the 

13th century choir of Canterbury Cathedral in Kent, reinforcing that 

sense of continuity between the origins of Christianity in Britain and 

the early establishment of the church in this place.  

 20 

 In terms of the funding of the Cathedral I have already spoken about 

that but I think it is worth reiterating the comment in 1902 of Bishop 

Julius’s Chaplain, the Reverend C R Pollock, who observed at the time 

while the Cathedral was in its last stages of the completion of the main 

part of the building, “The Cathedral has not been sufficiently 25 

recognised as being the property of the city”, and I do not think he 

meant that literally but certainly in symbolic terms, the sense of 

ownership if you like of the building by the city as a whole.  And it has 

been the setting for many important Civic Occasions, the Civic Service 

in 1928 marking the jubilee of Christchurch as a city, the Centennial 30 

celebrations in 1950, the sesquicentennial celebrations in 2000.   

 

 And of course all those historic aspects of the Cathedral are recognised 

in the fact that it is listed as a category 1 on the Heritage New Zealand 

list as well as in the City Council schedule of heritage buildings. 35 

 

 But I would just like to add the comment that the new Heritage New 

Zealand Act makes provision for a landmarks’ list and the landmarks’ 

list, is I believe intended to bring together the most important heritage 

buildings in New Zealand to identify them to ensure that adequate 40 

resources are made available, adequate protections put in place, to 

ensure the long term survival of those buildings. I believe it was a 

particular idea put forward by the then Minister in response to the 

circumstances of the Christchurch earthquakes.  And I think a landmark 

list for New Zealand, that did not include Christchurch Cathedral 45 

would be seriously lacking. 
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  [3.15 pm] 

 

 Thank you. 

 5 

SJH:   Thank you.  Ms Dawson? 

 

MS DAWSON:   Thank you, Mr Lochhead.  I am interested in the way, in this 

particular evidence, the way you are emphasising the separation of, or 

not complete separation, but the differentiating between the sort of 10 

spiritual and church’s role of the Cathedral, and its wider, social 

cultural heritage in architectural significance.  And beyond perhaps its 

value just as a church. 

 

 And so I know this might be a theoretical question but if the Anglican 15 

Diocese was to decide that the Cathedral in a reconstructed form just 

would not meet its spiritual, pastoral or whatever care needs, and 

decided to move the set of its Cathedral permanently elsewhere, what 

would you see being the fate of the building, or the remains of the 

building as it is at the moment anyway? 20 

 

DR LOCHHEAD:  Well the church would need to first need to change its Trust 

deed.  But assuming that that was achieved I think that we have a very 

useful precedent in old St Paul’s in Wellington, which functions as 

essentially a historic church museum you could say.  I mean we are 25 

familiar with the concept of house museums. This is effectively a 

church museum.   

 

 But it in many respects fulfils all the functions of a consecrated 

building.  It is a venue for baptisms, for weddings, for funerals, and 30 

other activities, and I would imagine that there is the capacity within 

Christchurch and Canterbury for the same thing to happen with 

Christchurch Cathedral. 

 

MS DAWSON:  And you were talking before about with sufficient time the 35 

funds will come, it is as important as that, and under those 

circumstances, where it really becomes a community building of prime 

importance to the community, been used for a wider range of uses, but 

it is no longer a church in the specific sense, do you still think that with 

a reasonable amount of time the funding would be available from the 40 

community, irrespective of the Church’s interests?  I mean is it that 

valuable that the community would fund a church museum? 

 

DR LOCHHEAD:  I think it is, I mean it is almost impossible to answer that 

question with any degree of certainty.  But I think there is a high level 45 
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of identification with the building throughout Christchurch and 

Canterbury that would make that a feasible proposition.   

 

 I mean I could not say, yes or no, but I certainly would not discount it, 

and it is something that has been proposed by a number of 5 

correspondence in the pages of the Press. 

 

MS DAWSON:   All right.  Thank you. 

 

SJH:   Ms Huria? 10 

 

MS HURIA:   No thank you, sir. 

 

SJH:   Dr Mitchell? 

 15 

DR MITCHELL:   No thank you, sir. 

 

SJH:   Judge? 

 

JUDGE HASSAN:  Doctor, just one follow up question from that, from the 20 

various examples of reconstructed church buildings that you give in 

your first brief of evidence, were any of them of a circumstance where 

there were reconstructed and from the funding from the church itself? 

 

DR LOCHHEAD:  I would imagine in the case of the Basilica at Assisi there 25 

was State funding of a quite significant amount.  I do not know that for 

a fact. But certainly the Italian state is committed to funding its most 

important heritage buildings, and certainly the Basilica of Assisi would 

fit that category.  

 30 

JUDGE HASSAN:   Thank you. 

 

SJH:   Anything arising Mr van der Wal? 

 

MR VAN DER WAL:   No thank you, sir. 35 

 

SJH:   Thank you Professor, you may stand down. 

 

DR LOCHHEAD:   Thank you. 

 40 

<THE WITNESS WITHDREW [3.19 pm] 

 

SJH:   Now, Mr Collins, you have a submission? 

 

MR COLLINS:   I do.  Good afternoon, 10 minutes, four pages. 45 
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<DAVID COLLINS [3.19 pm] 
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MR COLLINS:   I am a committee member of the Restore Christchurch 

Cathedral Group Incorporated, the group, and I am authorised to speak 

to our submission at this hearing. 

 

 The principle object of the group as set out in the incorporation 5 

document is to promote and assist with the restoration of 

Christchurch Cathedral, Cathedral Square, Christchurch following the 

Christchurch earthquakes.   

 

 Since becoming an incorporated society in December 2014 we have 10 

also been registered under the Charities Act 2005.  Our submission is 

straightforward.  We support the recognition of Christchurch Cathedral 

by listing as a Group 1 building in appendix 9.3.6.1 of the Proposed 

Plan and we support rule 9.3.3.2.7 which requires any proposal for 

demolition of a Group 1 building or other structure to be assessed as a 15 

non-complying activity. 

 

 Non-complying status for demolition of the most important heritage 

buildings in the district is the most common way Councils recognise 

and provide for the protection of historic heritage from inappropriate 20 

subdivision use and development, section 6 of the RMA. 

 

 The 10 District Plans for the main centres specifically specify the 

following status for demolition, and in some cases partial demolition, 

of the most important heritage buildings.  Now, I will not read those to 25 

save time but we see in Auckland two of the plans provide for 

prohibited activity, two non-complying, two discretionary so they 

balance out, perhaps, as non-complying.   

 

 Into the other main centres, three non-complying and one discretionary; 30 

Professor Lochhead, who is an internationally recognised expert on 

neo-Gothic heritage buildings, has provided a concise summary of why 

Christchurch Cathedral is of great significance, even in its present 

earthquake-damaged state.  This appears to be uncontested so the 

question is how the District Plan should recognise and provide for this 35 

building. 

 

 The Restore Christchurch Cathedral group believe that the most 

valuable built heritage resources have to be unambiguously protected 

from the whims and opinions of the owners or people responsible for 40 

them at any particular time in their history, be they private owners, 

Councils, Bishops or Ministers of the Crown.   

 

 These buildings and other structures make up only a tiny fraction of 

built resources in the city.  Like endangered species which are similarly 45 

protected, even when on private land, if they are lost they are gone 
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forever.  We owe it to future generations to ensure they are protected 

beyond the reach of the pressures of the day. 

 

 As far as I am aware, no one has asked for the Cathedral to be removed 

from Group 1.  Witnesses for the Church Property Trustees, CPT, have 5 

acknowledged that heritage values of the Cathedral in its present state.  

Several submitters have, however, opposed non-complying status for 

demolition.  In particular, the CPT seeks controlled activity status for 

demolition of the Cathedral submission.  This is just one of my 

submission points about objectives and policies, definitions, assessment 10 

matters et cetera. 

 

 These are, no doubt, important matters but we suggest they pale into 

insignificance compared to a proposal that the most significant heritage 

building in the city could be demolished without any public 15 

consultation and with the Council’s jurisdiction limited to imposing 

conditions on trivial matters such as the way demolition is carried out.   

 

 We cannot accept the statement of CPT’s Planner, Mr Robert Nixon, at 

5.18 of his evidence that the submitters are not seeking demolition as a 20 

primary focus of their submission. 

 

 The CPT has advanced several arguments for opposing the requirement 

in the Proposed Plan which we support for demolition of the Cathedral 

to be a non-complying activity. 25 

 

 I will now turn to discussing those.  The central concern to the CPT 

appears to be the cost of restoring the Cathedral.  That has also come 

through in the questions from the Panel of Dr Lochhead.  There is an 

assumption that the church would have to raise the money for 30 

restoration.  For example, Mr Nixon at 8.27 of his evidence prefaces a 

discussion of the financial difficulties of the church within the absence 

of external assistance. 

 

 This is a crucial assumption.  The CPT has consistently declined offers 35 

of assistance including an immediate $7m to make the building safe to 

work on and an offer to assist pro bono with national and international 

fundraising.  There can be no credence to the suggestion that money is 

an insurmountable obstacle to restoration of the Cathedral when the 

CPT has not tried to raise it.   40 

 

  [3.25 pm] 

 

 It is important to note that much of what is required to be done to the 

cathedral is strengthening against further earthquakes, not repair of 45 

actual earthquake damage. I own a heritage listed building at 159/161 
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High Street, it is my former office with a restaurant downstairs. It is a 

different kind of structure from the cathedral and was less damaged, not 

a brick fell. But as with the cathedral, the earthquake damage has 

triggered a requirement to bring the building up to code and in my case 

the cost of that is at least three quarters of the total cost of what has 5 

been done to my building. 

 

 This strengthening would have been required within about 20 years in 

any cause because of the Council’s policy for earthquake prone 

buildings under the Building Act. Before the earthquakes the CTP – it 10 

should be “CPT”, should it not? The other way around – CPT will have 

or should have been planning for the required further strengthening of 

the cathedral.  

 

 Other owners of heritage buildings were, for example in addition to my 15 

office I owned five tourist apartments in the heritage listed building, 

further up High Street – still own the land – the body corporate was 

getting professional advice about strengthening before the earthquakes. 

I represented the committee at the Council hearing on their draft policy 

for earthquake prone buildings and the Council Hearing Committee 20 

visited our building at my request to look at the strengthening already 

carried out and to talk about some practical issues we had with the draft 

policy. 

 

 Mr Nixon suggest at 4.19 that noncomplying status for demolition 25 

would mean that the church would be required to demonstrate that 

repair is impossible, regardless of costs and the implications for 

churches as non-commercial organisations, which is emphasis. 

 

 We do not accept that. If an application for demolition was made as a 30 

noncomplying activity, the cost of repair and the reverse side of the 

same coin, whether the money could be raised and the particular 

circumstances needs and ambitions of the church would all be relevant 

matters for consideration. The consent authority would be best placed 

to fully assess these matters with public input through a notified 35 

process. 

 

 The Church Property Trustees’ submission states that the cathedral 

requires deconstruction (either in part or in whole). Mr Nixon referred 

to deconstruction several times in his evidence and at 8.24 suggests that 40 

the degree of deconstruction required to enable the restoration option to 

be realised would be very substantial and the new building would 

effectively amount to a faithful replica. We believe this is a gross 

exaggeration. My experience with my office at 159/161 High Street, 

has been that some deconstruction has been necessary for safety and to 45 

facilitate the insertion of structural steel. But if the elements concerned 
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are put back carefully and repairs such as, in my case, the 

reconstruction of the stone and cut brick pediment above the street 

façade are done properly, the parts of the deconstructed are 

indistinguishable. 

 5 

 Major section to the art centre buildings have been deconstructed then 

faithfully reconstructed so they are indistinguishable from the retained 

sections of the building. No one will consider the restored cathedral a 

“faithful replica”. 

 10 

 CPT and others argue that noncomplying status for demolition does not 

recognise the earthquakes. We agree that the damage caused by the 

earthquakes should be taken into account when assessing the heritage 

values of buildings as they are today and when assessing future 

proposals for anything requiring consent.  15 

 

 The cathedral is not as badly damaged overall as some other heritage 

buildings such as the Provincial Chambers and the original City 

Council Chambers known as “Our City”. 

 20 

 Another aspect to recognising the earthquakes is acknowledging that 

for with many of our heritage buildings demolished, the remaining 

buildings are even more important. We believe the District Plan should 

be unequivocal that it is not anticipated that anymore of the most 

significant heritage buildings will be lost. 25 

 

 The CPT case against noncomplying status for demolition of the 

cathedral also appears to contend that the site of the cathedral has more 

heritage significance than the cathedral itself. A new policy is sought to 

pave the way for demolition of the cathedral. To recognise the special 30 

cultural, social and spiritual significance of a hundred cathedral square 

and provide for the future construction of a cathedral, to enable it to 

continue to serve the wider community of the city. 

 

 Somehow the knowledge, special cultural, social and spiritual values of 35 

the cathedral are to be transferred to the site of the cathedral. Sites can 

have heritage interest and an old European cities, this is often recorded 

on plaques describing buildings that used to exist on a site or events 

that took place there.  In every place, however, one would rather see the 

original building. 40 
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  [3.30 pm] 

 

 The other major plank of CPT’s objection to non-complying status for 

demolition is the argument that the cathedral no longer meets the 

Church’s needs. Bishop Matthews has emphasised this on several 5 

occasions. 

 

 When a heritage building no longer meets the owners’ needs, rational 

owners sell then buy back, then buy or build something that does meet 

their needs.  The CPT have been rationalising their property portfolio 10 

long before the earthquakes as the Church’s needs evolve. 

 

 In the case of the Cathedral there will be reluctance to do this because it 

occupies the most prestigious site in the city and we contend that is not 

a good reason to facilitate demolition.  The case for demolition of a 15 

heritage building is normally based on showing that the building has 

little prospect of an economic or socially valuable use not just for the 

current owner but for any owner.   

 

 Mr Nixon asserts at 3.3 of his evidence that there is a fundamental 20 

difference with churches because they are designed for a particular 

purpose of worship but five minutes on Google will show that many 

churches, including stone churches the size of our Cathedral have 

found other uses.  

 25 

 Part of the reason is the quality of the materials and the craftsmanship, 

other heritage values and location. I am not suggesting that CPT should 

abandon the Cathedral, although it was deconsecrated soon after the 

earthquakes and has not been protected since.  They just need to be 

open to the range of ownership management and use options that would 30 

allow it to be restored. 

 

 Non-complying status for demolition of group 1 buildings means that at 

the time the rule was imposed, given the circumstances of the building 

and the statutory framework, it is considered unlikely that demolition 35 

of these buildings would meet the purpose of the Act.  It is discussed in 

paragraph 3 above some main centre councils have come to the view 

that demolition of their most valuable heritage is so unlikely to meet 

purpose of the act the applications should not even be contemplated 

and demolition has a prohibited status.  40 

 

 The Restore Christchurch Cathedral Group will be content with non-

complying status.  Thank you. 

 

SJH:   Thank you.  I will just see if there are any questions.  Ms Dawson. 45 
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MS DAWSON:   Thank you, Mr Collins.  One of the questions that is before us 

and Professor Lochhead alluded to this in his extra comments, this is a 

public process now, people are involved, we are being told about the 

public interest in this building including by a group such as yours so 

why should we not make this decision now as part of this plan 5 

preparation process and address the very questions that you are putting 

in your evidence today that would be addressed at a subsequent stage 

through a non-complying activity? 

 

MR COLLINS:  Yes, well you have to make a decision about things like the 10 

status, the groups, which group they are in or not and the processes but 

what I am suggesting is I do not think you have enough information 

before you to consider the matters like whether the money can be 

raised.   

 15 

 I know there are questions about that and where do you draw the line 

and so on, you have to appreciate there is no fundraising campaign 

going on, the church at the moment, as I understand it, has not agreed 

to anything like for example if you can get half the money in 10 years 

we will restore it, there is no agreement on that.  This is why, as I 20 

understand it, the government stepped in and had the dean’s report 

prepared to simply help that process and confirm what we all knew 

already that it can be fixed and here is a rough cost.   

 

 So to answer your question, I do not think you have enough 25 

information before you to make a decision that the cathedral should be 

demolished.  You do have enough information before you to know 

particularly from Professor Lochhead and others that this building is 

extremely important and I would argue that the intention of section 6 

and section 5, the meeting the needs of people and enabling people to 30 

meet their needs and so on would lead you, I hope, towards giving it 

some protection. 

 

 Now, we have not argued for prohibited status, there may be some 

exceptional thing, we may be wrong, it may be that no-one would want 35 

to contribute to it in which case an application can be made.   

 

 Just finally your last point – this is a rather long-winded explanation, 

sorry – I think we all know that people do not get involved in whole 

plans as much as they get involved in plan changes to do with specific 40 

issues of the day and those people do not get involved in those plan 

changes as much as they get involved in an application for consent. 
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  [3.35 pm] 

 

 Applications for consent with a particular proposal that get publicity 

and get public involvement, and because this heritage is one of those 

matters where it is not just a technical judgement, it is a matter of 5 

weighing up competing interests, I do believe that decision makers 

need to have public involvement to understand; is this building 

valuable to the public or is it simply like any other private building? 

 

 I hope that answered the question, it was rather longwinded. 10 

 

MS DAWSON:   We have not got enough information because we do not 

know about funding and if there is inadequate involvement in this 

particular process compared with the subsequent consent process. 

 15 

 All right, thank you very much. 

 

SJH:   Ms Huria? 

 

MS HURIA:   No, thank you, sir. 20 

 

SJH:   Dr Mitchell? 

 

DR MITCHELL:   No thank you, sir. 

 25 

SJH:   Judge? 

 

JUDGE HASSAN:   Just one matter I suppose, Mr Collins just thinking about 

that a bit further, on the engineering front I am curious to know why 

you do not refer to the engineering evidence before us and instead refer 30 

to your own experience in High Street? 

 

MR COLLINS:   I probably have not read it, that’s why - - - 

 

JUDGE HASSAN:   I beg your pardon? 35 

 

MR COLLINS:   I have not read the engineering evidence that you have had, I 

possibly should have but we were not arguing about engineering 

evidence, it has always been perfectly clear that the building can be 

repaired, it is an issue of how you do it.     40 

 

JUDGE HASSAN:   But you have not read the evidence we have? 

 

MR COLLINS:   No, no. 

 45 

JUDGE HASSAN:   Thank you. 
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SJH:   Thank you, Mr Collins, we will take the afternoon adjournment for 15 

minutes. 

 

<DAVID COLLINS WITHDREW [3.36 pm] 5 

 

ADJOURNED [3.36 pm] 

 

RESUMED [3.52 pm] 

 10 

SJH:   Yes, thank you.  Yes, Mr Jordan, if you would come forward, please? 
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<MR CHRISTIAN JORDAN, sworn [3.53 pm] 
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SJH:   Now your full name is still Christian Paul Jordan? 

 

MR JORDAN:   Yes, it is, sir. 

 

SJH:   And you have filed a brief of evidence in this matter dated 1 January 5 

2016? 

 

MR JORDAN:   That is correct. 

 

SJH:   Do you have any corrections to it? 10 

 

MR JORDAN:   I do not believe so. 

 

SJH:   And you confirm that it is true and correct? 

 15 

MR JORDAN:   Yes. 

 

SJH:   If you would just go ahead with your highlights’ package from that then 

please, Mr Jordan. 

 20 

MR JORDAN:   Thank you.  I would like to thank the Panel then for giving me 

the opportunity.  My first point is that I am aware that report that I 

made on requiring some sort of attention for pre-1940 buildings or 

something similar has not been looked on favourably by Council or 

other parties but the reason for raising this point is that there are only – 25 

if you count the current number of dwellings protected there are 130 

dwellings that include some that are joined together so in the 120s of 

individual buildings that are protected out of over 130,000 in 

Christchurch, so one in 1,000 buildings are protected, so it is a very, 

very low ratio. 30 

 

 So there is a lot of significant buildings, residential buildings around 

the city that build the fabric of the city that are not protected and with 

the diminishing of the character areas that form Special Amenity 

Zones, there is little protection in that regard and I submitted on that 35 

issue as well. 

 

  [3.55 pm] 

 

 So, if you compare the protection to, say, the protection offered to, an 40 

example would be ground levels in the flood management areas, there 

is a restriction there of 10 cubic metres per site which is one to 

two centimetres for an average sized section, so very, very restrictive 

and needs a resource consent to go beyond that. 

 45 
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 If you look at native vegetation, again, very restrictive proposed rule 

which you are going to need a resource consent for very minor issues 

for removing native vegetation, which I also submitted on that issue. 

 

 And then you look at the issue around consent notices for trees.  We 5 

have the situation at the moment where you do a subdivision and I give 

in my evidence there on page 4, you can see on the property that we 

own some trees that are not particularly significant, they are just cedars.  

They are all protected by consent notices and those are quite substantial 

trees and they are blocking, behind there is a 180˚ view of the city and 10 

that is obstructing the view so there is quite a diminishment of amenity 

to the property by those consent notices. 

 

 So, you currently have a situation where you are giving very strong 

protection to trees, native vegetation and prevention of filling but not 15 

even taking any possible protection of existing buildings so I give an 

example there on page 7 of my submission that there is a building in 

Richmond which is a very unique building for Christchurch and not a 

lot of damage.  I narrowly missed out on purchasing it unfortunately.  It 

was a tender situation and it was really just down to chance that 20 

someone bid slightly higher than me in the closed tender and I missed 

out on buying but that building is being demolished at the moment and 

fortunately someone has, a very keen person who also missed out on 

buying it, has decided to deconstruct it so parts of it will be salvaged. 

 25 

 But that is a loss for Christchurch with no consideration at all.  There 

was no need for resource consent, no need for anything.  It was just it 

can be demolished as of right so this is the problem that we are seeing 

this right across the city with quite significant buildings being lost and I 

give some examples here on pages 9, 10, 11, 12 and so forth that the 30 

types of houses, that one in Repton Street is probably likely to be 

demolished, I understand, as well. 

 

 Some of these other houses probably will not be demolished.  That one 

has just been restored that was sold as is and fortunately, someone 35 

bought it to restore it but we are seeing a total loss without 

consideration of these buildings so the current, casual free demolition 

approach, it just means that in future we are not going to have a 

selection of properties and as I said, we have got say, 130 odd out of 

130,000 that are protected.  In due course, we will value these ones 40 

more and the best of those houses or buildings around the city will 

already be gone and we will be considering protecting lesser buildings 

because we did not have any consideration now to protect the best of 

what is left. 

 45 
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 So, I do not see it as being particularly onerous to have a resource 

consent or, at least, the Council having some say.  I am not saying the 

Council is going to say your house was built in 1910, you cannot 

demolish it but if there was a house built in 1910 that was very, very 

significant, the Council should at least have a mechanism to address 5 

that. At the moment they do not and we just saw that one in 

Forth Street that has been demolished, I demonstrated earlier. I 

contacted the Council about that and, of course, they said there was 

nothing they could do about it but it is an overall situation and 

Auckland has had similar policies and you have seen the protection in 10 

Grey Lynn, in Ponsonby, Freemans Bay, Parnell, those areas and the 

residential 1 suburbs up there and they are very, very unique areas.  

You know, people pay huge amounts to buy in those areas and restore 

those properties. 

 15 

 Auckland and Melbourne have a similar situation, hugely highly 

desirable in the areas.  By contrast, Christchurch, the inner is the least 

desirable, it is probably the least desirable of all the cities in 

Australasia, I would have to say.  Apart from Fendalton, the other inner 

areas are among the cheapest in the city and my view is that continuing 20 

down the path we have by removing all the remaining remnants of 

these properties, of that built heritage, you are not only losing the 

history of Christchurch and the story behind the city but it is turning 

these inner suburbs into places that people don’t want to live in and 

can’t identify with. 25 

 

  [4.00 pm] 

 

 At the end of my evidence I note there, I mean I obviously have quite 

an interest in this, we own a lot of properties and I am currently 30 

restoring one, a group 2 listed building in Chester Street which I am 

working on right now.  And we have bought a number of other, we just 

purchased that one there, we just purchased an 1863 building down in 

Central Otago last month as well, a former church.   

 35 

 And there is another property, that lower one then, that is the type of 

properties I am talking about.  That is not protected, we shifted that 

property.  And there is a lot of properties that add to the interest of the 

city that are just being lost because, yes, simply because the Council 

doesn’t have a right to consider their value at the time of demolition. 40 

 

 Just one other point on also the cost and economics and I think it was 

Douglas Fairgray’s evidence, he was commenting on there will be costs 

of allowing protection.  I don’t believe there would be any significant 

cost because there is so much land available for development that the 45 

handful of properties that are likely to be protected it is simply 
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directing developers away from those because there is often buyers at a 

very, very similar price for the property to restore it, like the one I gave 

the example in Richmond that has now been demolished.  I would have 

in hindsight been prepared to pay the price it sold for but it just so 

happened that in a blind tender you don’t have the opportunity to put 5 

the price in and the vendor wasn’t that concerned about it being lost to 

demolition, they just wanted the best price. 

 

 So it doesn’t necessarily affect the values that people can achieve for 

their properties and you could always apply for consent to demolish it 10 

before you sold it if you did believe it affected the value but it just 

gives some protection so we don’t lose the best of what we have.   

 

 And in terms of cost I will just give an example, if you go back to the 

Chester Street one, the photo above there.  Now, to the left of that, you 15 

can just see to the left of the photo they have built an identical, yes, it is 

not a replica in it is a modern style.  The cost on that per house is 

around a million dollars to build the same floor area with, say, similar 

sort of stud heights it is around a million per house.  Our one, we are 

doing the restoration for well under half that so the argument that it is 20 

cheaper to demolish and build new then restore isn’t always the case 

because you are not looking at like for like.  Yes, you can build a 

cheaper more basic house but you can’t necessarily go and build 

something of the same scale and quality as what was originally there.   

 25 

 So my point being that the costs are not necessarily inhibitive on 

protection, the economics of it, it does stack up and when I buy 

property I develop property and subdivide.  I have done a number of 

properties and I see the value in retaining the heritage properties and 

the character properties. 30 

 

SJH:   All right, thank you, Mr Jordan. 

 

MR JORDAN:   Thank you. 

 35 

SJH:   Mr Conway? 

 

<CROSS-EXAMINATION BY MR CONWAY [4.04 pm] 

 

MR CONWAY:   That you, sir.  Good afternoon, Mr Jordan. 40 

 

MR JORDAN:   Good afternoon. 

 

MR CONWAY: Now, do you agree that not all 1940s buildings will 

necessarily have heritage value that means they would quality for 45 

listing under the district plan? 
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MR JORDAN:   I certainly agree, yes, that not all would be suitable for listing.  

In fact the vast majority won’t. 

 

MR CONWAY: Yes, and that is the reason why, instead of requiring 5 

essentially a blanket listing or protection of those buildings, you are 

wanting them to go through an assessment as at the time of a consent 

application demolition? 

 

MR JORDAN:  Yes, so it is a last chance to assess if something has been 10 

missed. So if properties have a high standard of significance 

particularly the pre-1940s I was suggesting that is the limit because 

later buildings are not going to be so much at risk, the earlier ones are 

more likely to be at risk of demolition. 

 15 

  [4.05 pm] 

 

MR CONWAY:   And you have talked today about costs and how that can be 

factored in.  I think in your situation when you are looking to buy a 

property you can factor in the cost of restoration or potentially any 20 

heritage assessment. 

 

 What about in relation to a person who already owns one of these 

buildings and which is to have it demolished.  Do you accept that there 

is an additional cost to them if this were to be implemented and they 25 

had to go through a heritage assessment at that point? 

 

MR JORDAN:   For existing owners, I think if someone is intending – very 

few people buying a house, I mean some people do but it is a minority 

of people who would own a property for a long time and then demolish 30 

it, you will have some people that brought as an investment, 

(INDISTINCT 1.00) then decide to develop 10 years down the track, 

but in general, most of the demolition that is occurring is people that 

have recently acquired within the last one to three years, and then 

planning to develop something and then they will demolish it,  and of 35 

course earthquake demolition as well at the moment, so I think going 

forward, once the earthquake issues are over and is either repaired or 

fixed and that is done; the people demolishing houses will in general, 

be the people that have bought them to develop them over a recent time 

period. 40 

 

MR CONWAY:   Do you consider that the cost of having a heritage 

assessment carried out is a relevant factor in deciding whether your 

proposal is implemented? 

 45 
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MR JORDAN:   I am not talking about – you certainly do not need a detailed 

assessment, it is something just that would probably be undertaken as 

part of a Council consent and I mean, it could be as little as two hours 

work.  I mean, for a property that is clearly of no value, it could be 

assessed very, very quickly by the Council, so I mean in terms of your 5 

hourly rate you charge on a resource consent, I do not think – it would 

pale in comparison to the amount of other consent costs. 

 

MR CONWAY:   Do you accept that having a provision or having a 

requirement like the one you are requesting, would create some 10 

additional uncertainty for a person about whether they would in fact be 

allowed to demolish a particular building? 

 

MR JORDAN:   That is part of the idea.  It would dissuade developers from 

buying properties that appear significant. 15 

 

 At the moment they have no hesitation buying a heritage villa to tear 

down versus buying the rundown house next door.  So we are seeing 

that they will – you know, that they will be competing against 

potentially home buyers that want to buy it to restore or buy it to live 20 

in, so you get that issue that if there was a policy, it would dissuade 

developers from focusing on – because as I said, developers buying 

properties are mainly purchasing them and demolishing them over a 

very short time period, and the previous owner, in many cases, once 

they are selling, although they might have an attachment to a property, 25 

they are not too concerned who they sell to in general because they are 

moving on and even if it is a significant property, if they sell to a 

developer who is giving them more money, it is often the money that 

will win out. 

 30 

 But another thing I would like to point out, is that a lot of developers go 

round purchasing properties off-market and buying mews villas and 

things on large sections, it probably would have achieved even better 

prices had they been on the open market, and I do not believe that it 

would limit the prices of what people could achieve for their property 35 

significantly.  And if it did, they could apply for a consent to demolish 

before they marketed their property. 

 

MR CONWAY:   And lastly, you have made some comparisons with the 

Council’s protection of trees through subdivision and consent notices, - 40 

- - 

 

MR JORDAN:   Yes. 
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MR CONWAY:    - - - are you aware that the Council is not proposing to 

continue the rule that would allow that protection on a new 

subdivision? 

 

MR JORDAN:   I was not aware that you had completely abandoned the rule 5 

but the issue is that obviously a lot of properties have consent notices 

now lodged on them for protection, and it is something that has been 

done in the past and has not been a huge – it has been a bit of a burden 

on particular people but we have not seen that being an enormous 

burden to do that assessment of trees, or a huge cost to owners. 10 

 

  [4.10 pm] 

 

MR CONWAY:   Thank you.  Thank you sir. 

 15 

SJH:   Thank you.  Ms Dawson? 

 

MS DAWSON:   Just a couple of quick questions, thank you Mr Jordan.  You 

are mainly interested in controls over demolition, like full demolition?  

You are not so worried about people making applications to do 20 

alterations or restorations? 

 

MR JORDAN:   I think if people made an alteration to their house they would 

normally, in very small number of cases it might detract from the 

property, but normally if someone is doing an alteration to the house 25 

they are trying to improve it. 

 

 So it is mainly where someone has come in and bought a property 

recently, they can see they can put multiple units on or whatever, or a 

place that will fit a larger house, and they decide they just want to go. 30 

 

MS DAWSON:   Do you have any idea how many properties would be 

affected?  I mean how many pre-1940s houses there are in 

Christchurch? 

 35 

MR JORDAN:   The Council would probably know exactly - - -  

 

MS DAWSON:   No – just what you had in mind? 

 

MR JORDAN:   I would think there would be 30 to 40,000 left, I would think, 40 

something like that, I am not sure pre-1940, it could be something - - -  

 

MS DAWSON:   Thousands? 

 

MR JORDAN:   10s of thousands, yes. 45 
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MS DAWSON:   10s of thousands.   

 

MR JORDAN:   And most of those would, and as you said the vast majority 

would be of no merit in keeping.  There might be 10 percent of those 

that have some merit I would envisage. 5 

 

MS DAWSON:   And you are always coming to us with good ideas, or 

thoughtful ideas. 

 

MR JORDAN:   Thank you. 10 

 

MS DAWSON:   Have you thought of any other ideas that there could be o 

incentivise the restoration and reuse of these dwellings without making 

people go through a resource consent process? 

 15 

MR JORDAN:   I think any of the ideas, like for instance, one idea could be to, 

if someone was retaining a property on a development site that they get 

a credit for contributions or something like that, but that is very 

expensive for the Council.  But that would certainly incentivise 

someone to save a property if there was something along those lines. 20 

 

 I think the cost, I do not see the cost of just having a rule where 

Council needs to review it just like they did with the trees, would add a 

huge amount of a resource consent, because I did not see that adding to 

the old subdivision consents it did not seem to add a huge cost.  Just 25 

someone to take the time to just have a quick assessment of the 

property. 

 

 And certainly, I mean there are going to be properties that are of 

significant heritage value that still would get demolished under a 30 

proposal like mine, I mean the Council would not just say “No, you 

cannot demolish it”.  They would have to be reasonable – I certainly 

would not be looking for the level of protection that you would have on 

an actual heritage listed property, but it would, as I said before, to 

dissuade people from actually just going and thinking they can just buy 35 

a property and demolish a significant. 

 

 Because that example I gave there in Richmond, the price paid was 

within thousands of where other people, where I was seeing the value 

just buying it to restore it.  So often it is just a matter of chance as to 40 

who is buying it, it is not actually a matter of price. 

 

MS DAWSON:   Yes, I think you have covered that well.  All right, thank you 

very much Mr Jordan. 

 45 

SJH:   Ms Huria? 
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MS HURIA:   No thank you sir. 

 

SJH:   Dr Mitchell? 

 5 

DR MITCHELL:   No, I have no questions, thank you. 

 

SJH:   Judge? 

 

JUDGE HASSAN:   No thank you sir, thank you. 10 

 

SJH:   Anything arising Mr Conway? 

 

MR CONWAY:   No thank you sir. 

 15 

SJH:   Thank you very much Mr Jordan, you may stand down. 

 

<THE WITNESS WITHDREW [4.14 pm] 

 

SJH:   Mr Gow, you have a submission to make on behalf of Elmwood Club.  20 

And you have handed up some photographs, is that correct? 

 

MR GOW:   That is correct, your Honour. 
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<NEIL GOW [4.14 pm] 
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SJH:   Thank you. 

 

MR GOW:   Who am I?  I am a board member of the Elmwood Club, I am the 

life member and green superintendent of the bowling club.  I have just 

finished 60 years of sports administration at club, provincial, national 5 

and international level, including the Commonwealth Games, the South 

Pacific Games, the Rugby World Cup. 

 

 In addition to that I am chairman of the Rugby Union’s Historical 

Trust, and I am a member of the Lincoln University Archives and 10 

Heritage Committee, and I have lived alongside the piece of land 

bounds on Heaton Intermediate School and Elmwood Park for 45 

years, and I think I know a little bit about the area. 

 

  [4.15 pm] 15 

 

 The Elmwood Club is an organisation of seven sporting clubs and a 

number of community groups.  They have used the facilities of the 

bowling club as their administrative and social headquarters for the last 

five years. 20 

 

 We have been negotiating with the Ministry of Education and Heaton 

Intermediate Board of Trustees and they have agreed in principle to 

give us access of about half a hectare of land, which you can see on the 

screen, which is the land to the left of the red square on the right hand 25 

side.   

 

 That red square is existing bowling green and pavilion, and if you go 

up onto the green bit, that is Heaton Intermediate land, and that is the 

land which we are going to occupy with the Ministry of Education. 30 

 

 So sir, you have had a long day, and to be short and to the point; what 

we are objecting o in my submission is that the current listing of the 

heritage aspects of Elmwood Park suggested it goes right out to the 

edge of the red boundary I have just been talking about. 35 

 

 Inside the red boundary, if you look at it closely you will see there is a 

strip of land there, which is basically access and parking.  And to the 

left of that there is another bowling green and a series of tennis courts. 

 40 

 Now, those areas there are about 40 metres wide, and then to the left of 

that again is the main Elmwood Park.  So I can walk you through what 

that area looks like, so you know exactly what we are talking about.  If 

you go to photo 1, that is the photograph of the access of Heaton Street, 

through the gates and coming round onto the access car park area. 45 
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 Right, if you go to photo 2, that is taken from where you go round the 

corner, looking up the access way on the left hand side is the fence, the 

bowling green, and further on up are the tennis courts and the tennis 

club.   

 5 

 Photograph 3, that is to show you the width of the, of the bowling 

green, looking up you can see the pavilion of the tennis club, up there 

in the foreground, that is 40 metres wide to the trees, which are on the 

boundary, the southern boundary of Elmwood Park.   

 10 

 Photograph 4, that is looking over and taking in the bowling club, 

existing pavilion, and the big row of trees you can see there are already 

protected, and as far as the bowling club is concerned we want that 

protection to stay.  

 15 

 Photograph 5, at the top end of the car park looking out across the 

tennis club back towards the Elmwood Park, once again you have got a 

40 metre barrier at least between the car park and the park itself.   

 

 Photograph 6, just turning around at right angles the last photograph I 20 

am looking back towards Heaton Street.  You can see there the 

boundary on the right hand side on the tennis club with trees in the 

background.  The protected trees are on the left hand side here with 

cars parked under them.  

 25 

 In the last photograph, further down showing you the tennis club 

pavilion and back out towards Heaton Street. 

 

 So what the Elmwood Club is saying, sir, is that the particular lot of 

land which is the access way of the car park does not have much 30 

heritage attraction, in fact you might say that it is a bit difficult to say 

that there is heritage attraction for a new carpark put in by the City 

Council in 2015.   

 

 So what we respectively submit, sir, that the boundary for the heritage 35 

aspects of Elmwood Park should be to the right of this area that I have 

been talking about.  And that really, sir, is our submission, because in 

that sense - - - 

 

SJH:   So you are seeking the boundary should be the actual park area itself? 40 

 

MR GOW:   Yes, so the park area itself is 40 metres away from what we are 

looking at there.  So I find it difficult to see that there is any heritage 

aspects associated with that lot of land.   

 45 

 So thank you, sir. 
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SJH:   Thank you.  I will see if the Panel have any questions.  Ms Dawson? 

 

MS DAWSON:   No, that is clear, thank you very much. 

 5 

SJH:   Ms Huria? 

 

  [4.20 pm] 

 

MS HURIA:  Just a quick question, thank you, Mr Gow.  I have spent some 10 

time in that environment, there are no buildings there that are 

particularly heritage valuable, are there? 

 

MR GOW: Well, I suppose the Bowling Club Pavilion was a Don Donnithorne 

building designed in the 1950s and it has got to come down.  In terms 15 

of the Tennis Club, I don’t think there is any great heritage aspects 

associated with that and in terms of the Cricket Club building, half of 

that has been demolished already anyway so there is no great heritage 

aspects in terms of the buildings physically on the park. 

 20 

MS HURIA:   No.  Okay, thank you.  Thank you, sir. 

 

SJH:   Thank you.  Dr Mitchell? 

 

DR MITCHELL:   No, thank you, sir. 25 

 

SJH:   Judge? 

 

JUDGE HASSAN:  Probably just one or two questions, thank you.  I take it the 

Club is leasing land, is that reserve land that the Club leases, is it all 30 

part of the same reserve? 

 

MR GOW:   Sorry, in terms of the land we have got at the present moment? 

 

JUDGE HASSAN:   Yes. 35 

 

MR GOW:   Yes, that is City Council land. 

 

JUDGE HASSAN:   Held under the Reserves Act I suppose? 

 40 

MR GOW:   Well, in terms of the No 1 bowling green the title is a bit murky 

for want of a better term. 

 

JUDGE HASSAN:   Well, I suppose that was my next question, do you know 

whether it was all part of the same original purchase or was it added to 45 

the original purchase? 



 Page 1788 

  

Ch9: Natural and Cultural Heritage Commenced 18.01.16 

 

MR GOW:   Well, in terms of documents I have looked at, the City Council did 

a deal with the Bowling Club to establish the Bowling Club and 

effectively the Bowling Club paid back over time the cost of the 

purchase and in terms of - they have had competing legal opinions on 5 

what the real status is but in that sense it is at least a licence to occupy 

in perpetuity. 

 

JUDGE HASSAN:   All right, with a murky legal equation associated it sounds 

like, thank you. 10 

 

SJH:   And, Mr Gow, would it also be part of the Club’s submission that we 

should not place too much reliance on a heritage assessment that has a 

number of factual errors in it? 

 15 

MR GOW:   Yes, that would be my submission, sir. 

 

SJH:   All right, thank you very much, Mr Gow.  Mr Mora, would you like to 

come forward to a microphone, thank you. 

 20 

<NEIL GOW WITHDREW [4.22 pm] 
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MR MORA:   Thank you, sir. 

 

SJH:   Mr Mora, go ahead. 

 

MR MORA:   I have just come to speak about our submission on the natural 5 

and cultural heritage chapters 5 to 9.  The Board submitted in stage 3, 

chapter 5 policy flooding and natural hazards, coastal hazards and flood 

hazard rules, we support those. 

 

 On the floor level and fill management areas, planning maps 31, 44, 45 10 

and 49 we have some reservations about the effect of the height of 

buildings with the new floor height areas and the filling of land on 

existing properties without requiring the notification of neighbours.  So 

that was one of the things that we had concern about is somebody could 

in a flood management area fill their section and build a house up to the 15 

new floor height requirements without having the okay from the 

affected neighbours which could well influence the height and scale of 

the buildings and the loss of privacy.  So that was just a concern we had 

that we felt needed some consideration by the Panel. 

 20 

 6.6.1.1.3 management activities in waterways and waterbody setbacks, 

we support that and want it retained.  And 8.3.7.1 in our submission we 

oppose and the Board seeks that all subdivisions other than boundary 

adjustments of land affected by outstanding natural features be non-

complying activities.  So that is the relief that we are asking for there. 25 

 

 And 9.2.2.1, outstanding natural features, we support in part, but what 

we want to see there is that the proposed Replacement District Plan or 

the draft Replacement District Plan did not include some references 

around the Riccarton Bush Trust in regard to plan change 44, and we 30 

are really concerned, as is the Riccarton Bush Trust, that we would like 

to see plan change 44 replicated in its entirety in the proposed District 

Plan, so to give that protection to land affected by outstanding natural 

features and the significant trees in that area. 

 35 

  [4.25 pm] 

 

 Now plan change 44, was not included in the – it is in the current 

District Plan, but it was not rolled over into the proposed District Plan 

that has gone out for consultation.  So what the Riccarton and Wigram 40 

Community Board are requesting, is that plan change 44 be included in 

the revised District Plan or the new District Plan in its entirety, and that 

will give all the protection to the bush and grounds and house that is 

required in our belief. 

 45 
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 There was a lot of consultation around plan change 44, we got the buy 

in from all the community around Riccarton Bush at the time and it is 

just disappointing Panel members that that was not included in this 

plan. 

 5 

 So that is really the nub of our submission in relation to this matter, in a 

nutshell. 

 

SJH:   All right, thank you very much Mr Mora, I will see if the Panel have any 

questions for you. 10 

 

MR MORA:   Thank you. 

 

SJH:   Ms Dawson? 

 15 

MS DAWSON:   No, that is clear thank you, Mr Mora. 

 

MR MORA:   Thank you. 

 

SJH:   Ms Huria? 20 

 

MS HURIA:   No thank you, sir. 

 

SJH:   Dr Mitchell? 

 25 

DR MITCHELL:   No questions, thank you. 

 

SJH:   Judge? 

 

JUDGE HASSAN:   No thank you, sir. 30 

 

SJH:   Thank you very much, Mr Mora. 

 

MR MORA:   Thank you very much indeed. 

 35 

<MIKE MORA WITHDREW [4.27 pm] 

 

SJH:   Now Ms Clinton, if she come forward to a microphone please. 

 

 So we have your submission if you just like to speak to it. 40 
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MS CLINTON:   Yes, it is to do with the outstanding natural landscape, yes, on 

315 Port Hills Road. 

 

 I have got – I did bring some photos if you need to see with regard to 

what I will say, but I just wanted to come today to say that, I did not 5 

think it was necessary to have the line where it is on the property with 

the outstanding natural landscape.  It is a bit like - - -  

 

SJH:   What is – just explain to me, 17 Chancellor Street? 

 10 

MS CLINTON:   Yes, this is what I asked, yes. 

 

SJH:   What is that? 

 

MS CLINTON:   That is the property that I rent out. 15 

 

SJH:   And you have submitted on that as well? 

 

MS CLINTON:   I know, and I just asked before I came in now if I was meant 

to take on - - -  20 

 

SJH:   So what are you submitting on today? 

 

MS CLINTON:   315 Port Hills Road, I was told that that was what I had to 

submit on today. 25 

 

SJH:   All right, no, no, I know, it is the next page, I just was wanting to - - -  

 

MS CLINTON:   If it is not then I will just go and come backwards if I can - - -  

 30 

SJH:   No, no, you go, you go straight ahead on Port Hills Road. 

 

MS CLINTON:   Yes.  The structure of the Port Hills with the rock faces goes 

all the way down to the corner of Opawa/Port Hills Road, above the 

dye works there, there are massive rock faces and as you go back up to 35 

my property there is a waterway that is all natural rock structure.  I 

guess what I am trying to say is that, I do not understand how they have 

define the line of what is ONL and what is not. 

 

 I think it should be possibly all or nothing, does it that make sense? It is 40 

sort of like, either do not include the private land or if they are going to, 

why are they not including the land all the way down? Possibly it is 

because it is zoned residential, I think that is something to do - - -  

 

SJH:   Did you say you had some photographs to show us? 45 
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MS CLINTON:   Yes. 

 

SJH:   Thank you. 

 

MS CLINTON:   They are on a - - -  5 

 

SJH:   Are these the ones attached to your submission? 

 

MS CLINTON:   No.  I may have attached it – it is the same point, I think 

some of them are the same. 10 

 

  [4.30 pm] 

 

 I guess what I am basically pointing out is that this is behind the dive 

works off Port Hills Road, that is just sort of the rock face that is in 15 

behind the dive works which I am not even sure whether that is 

privately owned or a Council reserve or whatever it is, but to me, that is 

more outstanding natural landscape than what my property is. 

 

 There should be another photo – that is just showing as you come down 20 

towards where the finger of the Port Hills peters out and my property is 

in behind that, but there is no rock faces as significant as that on my 

property and the only major rock face that is on the corner, is going to 

be remedied by rock remediation work due to the properties underneath 

in the next few months and I have been told that by the time they finish, 25 

there will be no rock face there at all, you know, they completely have 

to eradicate any dangerous rocks coming down so that is going to 

change, not so much the skyline but it is going to change the look of the 

property quite drastically, and at the top of – there is another photo – I 

do not know – that is just a close-up of a structure that has gone up on 30 

the Port Hills, sorry, and I am just surprised because they say that I am 

not allowed ta – they say that part of ONL is also to protect the skyline, 

you know, to not have any buildings poking out but people still can do 

it I suppose if they have a smaller foundation, I am not sure, but 

anyway that photo probably is not so relevant. 35 

 

 That is showing - my property is on the right where the treeline is and 

that is up above my property but that is not considered ONL, but it is 

just past the line that they have drawn for the ONL, so basically what I 

am saying is why is the line where it is because the Outstanding 40 

Natural Landscape extends all the way over the Port Hills, and yet they 

have sort of drawn it over a small area of rock face on my property that 

is already deemed hazard rock fall 1 area. 

 

 So I have already got the restrictions on it because of the rock fall and 45 

now they are putting the ONL over – extending from the Council’s land 
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reserve over into my place.  But it is clearly very different land, the 

Council reserve has got the protected species, it has got the grasslands, 

mine is for farming and basically since the earthquake, I am just trying 

to farm it, maybe plant trees for rock stabilisation, perhaps be able to 

build on it if I want to and I do not think it is fair or necessary to put 5 

this natural landscaping on it basically. 

 

 Because if, I mean, if I ever get to build on the property, I will have to 

update tracks and I am going to have to do quite a lot of work and you 

know, for every Council sort of restriction, it makes it harder to 10 

actually manage the property from a lifestyle block point of view. 

 

 To me it is almost like the Council want to turn it into a reserve and if 

they do, then perhaps, you know, they should buy it back rather than 

restrict me in how I can manage it. 15 

 

SJH:   When you say buy it back, did you buy this from the Council? 

 

MR CLINTON:  No, buy it back scheme, I don’t know, no, I bought this 

privately probably a year before the earthquake as a lifestyle block and 20 

I have got sheep on it at the moment but I do need to do a lot of 

planting and a lot of rock remediation and I seriously need to look at 

what is good for me and my family living there and I guess I am 

worried that the ONL line is going to interfere with stabilising the land, 

restrictions on planting, restrictions on access or things like this or you 25 

know, say you must plant these particular plants and upkeep, but in 

reality there are very few native shrubs there already.  There are a few 

but not many. 

 

  [4.35 pm] 30 

 

 And there is no distinction why it is more outstanding than what is 

there on the photo.  So my biggest question is, yes, why the line is 

where it is, why can it not be retracted to if anything only cover a very 

small corner of the property where after the rock remediation they do 35 

plan to plant natives and make it into a bit more of a restricted 

vegetation area so why should not the ONL only cover that area, which 

leaves me free to use the land more as a lifestyle block without so – I 

mean I am not even 100 percent sure what the ONL restrictions will be 

but like I said, I have already got the rock restriction band, which is 40 

quite enough on its own, without putting that on top of it as well. 

 

SJH:   Okay, thank you.  I will just see if the Panel have any questions.  

Ms Dawson? 

 45 
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MS DAWSON:   No, thank you, Ms Clinton for coming I and talking to us 

about this. 

 

SJH:   Ms Huria? 

 5 

MS HURIA:   Just one quick question, thanks.  Have you engaged with the 

Council about this? 

 

MS CLINTON:   Yes, I was actually going to say that I have spoken to 

Debbie Hogan and Janice Carter.  They have actually been out to the 10 

property and had a look and Yvonne, I cannot pronounce her surname, 

she does the natural landscaping decisions.  So they have seen it and I 

am in negotiations with them that I can still perhaps build up there with 

lesser restrictions than they would normally impose. 

 15 

 Sorry, does that make sense? 

 

MS HURIA:   Yes, thank you. 

 

MS CLINTON:   You know, the restricted, that has not gone through yet but 20 

where the ONL line is, it is still up to me to decide whether I accept it 

or I do not accept it and I just want it to be recorded that I do not think 

it needs to be to that extent on the land. 

 

MS HURIA:   Thank you. 25 

 

MS CLINTON:   Because one other thing is that the line is drawn because of 

the old residential boundary on the land, there used to be Residential 

Living Hills going right up to the top and the line where the ONL ends, 

literally goes across that line.  But that residential zoning is not there 30 

anymore but the ONL line is still based on that. 

 

 So I just think it needs to be looked at a bit more accurately, how they 

are doing that line. 

 35 

MS HURIA:   Thank you. 

 

SJH:   Thank you.  Dr Mitchell? 

 

DR MITCHELL:   Just one question, thank you, sir.  What is the area of your 40 

property, the land area? 

 

MS CLINTON:   It is 17 hectares, or six point something acres.  I have not got 

it exactly in front of me, roughly. 

 45 

DR MITCHELL:   I think it must be the other way around, must it not? 
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MS CLINTON:   Okay, yes – yes.  And what Debbie Hogan and one of the 

things they are proposing is in regard to the number of dwellings per 

area allowing me to have a house at the bottom as well as putting one at 

the top. 5 

 

DR MITCHELL:   Yes. 

 

MS CLINTON:   If need be, because of the Rural zone.  Does that? 

 10 

DR MITCHELL:   Yes, that is, thank you. 

 

MS CLINTON:   Yes. 

 

SJH:   And 17 Chancer Street in fact related to a character area? 15 

 

MS CLINTON:  Well a house was rebuilt there, the old character house 

literally split in two and insurance - - -  

 

SJH:   You got rung by Mr Matheson, did you? 20 

 

MS CLINTON:   He rang me - - - 

 

SJH:   Who said the property is not affected by that and they confirmed that 

your property should be exempt from a character area. 25 

 

MS CLINTON:   Well the new house - - - 

 

SJH:   Is that what you said though, to the Council? 

 30 

MS CLINTON:   Yes, yes. 

 

SJH:   So it has got nothing to do with this at all? 

 

MS CLINTON:   No. 35 

 

  [4.40 pm] 

 

SJH:   It is in another area, and it was subject to a character overlay. 

 40 

MS CLINTON:   Yes.  The house here is just a new built house. 

 

SJH:   All right, thank you.  We will have a look at that. 

 

MS CLINTON:   Sorry about the confusion. 45 
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SJH:   No, that is all right.   Thank you. 

 

MS CLINTON:   Thank you.   

 

MR CONWAY:   Sir.   5 

 

SJH:   It might be residential two.  Yes, Mr Conway? 

 

MR CONWAY: I have received instructions today that Ms Hogan and 

Ms Ferguson and Ms Fluger have been working on a site specific rule 10 

in relation to Ms Clinton’s property at 315 Port Hills Road, it sounds 

like that still needs to be discussed with her in detail, but I can confirm 

the Council is seeking to progress that matter. 

 

SJH:   All right.  And if that is settled it can be filed with your closing Mr 15 

Conway? 

 

MR CONWAY:   That is our hope, sir. 

 

SJH:   All right.  Well it looks like there is some progress being made. 20 

 

MS CLINTON:   Yes, there is something. 

 

SJH:   Thank you very much.  

 25 

MS CLINTON:   Thanks.  

 

<KATHLEEN CLINTON WITHDREW [4.41 pm] 

 

SJH:   Ms Wenlock, could you come forward to a microphone please? 30 
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MS WENLOCK:   Good afternoon.   

 

SJH:   Now you just go ahead with your submission, please. 

 

MS WENLOCK:  My submission is in response to the Council’s plan in the 5 

new District Plan to extend the historic listing of our house to include 

the whole of the grounds as well as the house.  The house is already 

historically listed, but they are now suggesting that the grounds, and I 

am asking a simple request that this extension be limited to the garden 

in the front of the house only.   10 

 

 At the moment the house sort of divides the section almost in half.  It is 

the only area of the grounds that has any garden setting that would 

enhance the historic nature, and it does include the chestnut tree that 

the original drive to the house went around.  15 

 

 Now the back of the house is just that, the back of the house, the 

working area, that offers very little special enhancement of the house, 

except maybe just room to stand back. 

 20 

 There are two very large gum trees on the back boundary which have, 

up until this plan, been protected, but the Council has now planning to 

delist them.  I make that reference because Amanda Ohs in her reading 

of the situation did mention the large trees at the back of the section. 

 25 

 I am appealing to you just as a homeowner of a historically listed 

house.  We have just spent 14 months running the repair and the saving 

of this house, which was considerably damaged in the earthquake.  I am 

therefore aware that it to be listed adds an extra lot of special 

requirements when undertaking any work on a property that we are 30 

financially responsible for.  We know because we paid a lot extra for 

architects and engineers and archaeologists and builder, because he 

replaced the pad and replaced existing joinery.  

 

 And also the replacements of the original features that were shattered in 35 

the earthquake, like the mouldings and cornices, and of course the costs 

of the resource consent, and we were very happy to do his, as our house 

is beautifully proportioned high studded but very plain example of an 

19th Century dwelling, that we love and we wanted to save.   

 40 

 My concern is that should the heritage setting applied be for the whole 

property that those extra expenses will filter into anything else we 

might want to do there, for example the house currently has no garage, 

which a house of that size you would expect and you would hope at 

some stage, well now that we are finished all this stuff to get on to 45 

doing that.   
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 I have read references to what heritage setting means, and appreciate 

that it means the area around and adjacent to the heritage site, but it 

also adds that “it should add heritage significance to the heritage site”.  

That was Jackie Gillies’ hope from her submission in this. 5 

 

 In the case of our back garden, I argue that it does not do that 

particularly, except simply for the feeling of space.  Whilst it is lovely, 

To have that sense of space, I do see a lot of new subdivisions that 

allow very large houses to be built almost to the edges of their small 10 

sections, offering no setting for these properties at all in the future. 

 

 The main setting for our house was a large area, which was subdivided 

about 17 years ago, and in fact at the time our house was going to be 

demolished, and the area of land that we now have was going to be 15 

three sections.  The public outcry saved the building and caused it to be 

historically listed, which is terrific, because it is a lovely place. 

 

  [4.45 pm] 

 20 

 But the setting was completely destroyed by the subdivision.  

Originally you came into the house from Port Hills Road, up a long 

drive, and you can see the steps there.  You would come, sweep round 

the horse country (ph 0.41) and alight from your vehicle up the stairs to 

the front door. Well that has been cut off by the boundary to the next 25 

house in the subdivision, and because they never planned to save the 

house, the house presents to the road, just the side of it, very sharp, 

onto the road.  

 

 So in terms of its setting I feel a little, I am happy to give you the front 30 

garden, but I would like for you to leave us the back garden, the back 

yard.  So that is my - - - - 

 

SJH:   On this photograph here, what do you describe as the front garden? 

 35 

MS WENLOCK:   The front garden is what you can see. 

 

SJH:   No, bit in terms of the plan, it is an old sort of black and white heritage - 

- -  

 40 

MS WENLOCK:   Yes.  That is the front garden. 

 

SJH:   Right, okay, all right, thank you.  Ms Dawson? 

 

MS DAWSON:   No sorry, because the - - - 45 
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MS WENLOCK:   The criss-crossy area is the back. 

 

SJH:   Is the back. 

 

MS DAWSON:   Is the back? 5 

 

MS WENLOCK:   Is the back yard. 

 

MS DAWSON:   All right, thank you, no that is all, thank you. 

 10 

SJH:   Sorry, I should have made sure everyone saw.  Ms Huria? 

 

MS HURIA:   No thank you sir. 

 

SJH:   Dr Mitchell? 15 

 

DR MITCHELL:   No thank you, it is clear enough, thank you. 

 

SJH:   Judge? 

 20 

JUDGE HASSAN:   Did Ms Ohs ever talk to you about the back area?  Did 

you put these things to her and did she say any anything back to you on 

this? 

 

MS WENLOCK:   No, I do not know, I have not heard.  All we have had is a 25 

letter to say.  I have not seen anybody. 

 

 When we had the letter to say that they were going to extend the thing 

to the whole garden we did go to the Council to enquire about how, you 

know, what this was all about, and they suggested the only way we 30 

could change that was to do as I have done and make a submission to 

you.  We have not seen, I do not know if anybody came and had a look, 

because if they did they did not knock on the door first.  I presumed 

they just had a little ferret around and worked it out.  I do not know. 

 35 

JUDGE HASSAN:   And just one other question.  In terms of the interior of 

your house I presume is it, have you been able to modernise it and do 

you want to do any further modernisation? 

 

MS WENLOCK:   No, no, we have now completed the repair in the house.  40 

We have done it alongside Heritage New Zealand - - -  

 

JUDGE HASSAN:   I see. 

 

MS WENLOCK:   - - - and all the rest, so we have a protection plan and we 45 

have saved all the, everything, we have modernised to a degree, but 
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that has all been in consultation with your heritage officer at the 

Council. 

 

JUDGE HASSAN:   Yes, okay, thank you. 

 5 

MS WENLOCK:   And it is gorgeous inside now.  

 

JUDGE HASSAN:   I am sure it must be. 

 

MS WENLOCK:   It is still very plain but - - -  10 

 

JUDGE HASSAN:   The photo looks absolutely beautiful. 

 

MS WENLOCK:   Thank you. 

 15 

SJH:   Congratulations for being such a guardian, but Mr Conway can probably 

talk about the back garden and see if we can get a little common sense. 

 

MR CONWAY:   I will enquire sir. 

 20 

SJH:   Well I am grateful, thank you very much. 

 

MS WENLOCK:   Thank you.  

 

SJH:   Thank you. 25 

 

<WENDY WENLOCK WITHDREW [4.48 pm] 

 

SJH:   Ms Cook, you are back again.  We seem to have seen these submissions 

before and I would ask you to be as succinct as Panel because a Panel 30 

member has an appointment? 
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MS COOK:   I do not plan to take up very much of your time. 

 

SJH:   You have spoken to this already, have you not? 

 

MS COOK:   No, this is in regard to my personal, personal submission 5 

regarding silent file areas. 

 

SJH:   I see, silent file. 

 

MS COOK:   That is all. 10 

 

SJH:   If you go right to it then please. 

 

MS COOK:   Yes.  That is the only part we submitted on.  And I just really 

wanted to come back and talk to you about that as a property owner 15 

within a silent file area, silent file 24 I think it is, in the Banks 

Peninsula Plan.  And I was also very involved with the Papakainga 

Hearing, and described our property there.   

 

 Currently in the Banks Peninsula Plan the provision for silent file areas, 20 

you require a consent as a restricted discretionary activity for 

earthworks et cetera.  But resource consent fees are expressively 

waived in the plan where that consent is only in relation to the silent 

file. 

 25 

 And so when about 10 years or so ago my family decided that we 

wanted to fence off a part of our property so that we could re-establish 

vegetation on the property, mainly for land stability purposes because 

there is a steep slope and erosion prone; we needed to realign the track 

slightly as well as putting the fencing, we needed a resource consent for 30 

that, we applied to the Banks Peninsula District Council, it was a very 

straight forward process and because I was able to do that myself there 

was actually no cost involved at all apart from a little bit of our time.  

 

  [4.50 pm] 35 

 

 It was immediately clear that the silent file, whatever the values were in 

that, were in no way related to our property.  We got consent subject to 

the usual accidental discovery protocol and it is all very straight 

forward but we are just concerned that those provisions, the silent file 40 

provisions were carried over but not any ability to waive the fee. 

 

 I have attended mediations, I have been to lots of mediations and there 

was discussion around – CCC suggested a certification process utilising 

the existing CCC contract with MKT could be utilised to reduce cost.   45 

 This matter was not resolved at this stage. 
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 Now, I have not been involved to any of the further discussions.  Since 

then I have tried to keep abreast with what is happening, I have looked 

at the transcripts and all the evidence and what-have-you and to be 

frank I am completely bamboozled as to where it is all at and how this 5 

affects property owners what is now being put forward. 

 

 I have looked at, I think it was exhibit 20 with the latest revisions of 

what the rules might be and particularly in relation to activities and 

what would now be called “sites of Ngai Tahu cultural significance” 10 

and it affects post holes. 

 

 It also affects, I think the planting or removal of indigenous vegetation 

so to have to get a resource consent even to plant indigenous vegetation 

seems a bit extreme so I just really want to suggest that maybe this 15 

needs quite a lot more work yet in terms of rules that might apply and 

also in trying to refine where they would apply within those silent file 

areas. 

 

 I think the reason why the Banks Peninsula Council did put in that fee 20 

waiver provision is because they are essentially a circle drawn around a 

rather large area and there will be lots of properties that are not actually 

affected any way so I have been looking at the discussions that have 

been had about the ellipse approach and the concerns about that that it 

needs a lot more refining. 25 

 

 I would even note that I think the Banks Peninsula Council had 

concerns about that because one of their methods in the current plan is 

consultation with appropriate Runanga to identify the location and 

possible reduction of silent file areas and to determine what may be 30 

appropriate development within those areas so that was a method in the 

current plan which does not seem to have gone very much further. 

 

 What I am really saying, I am not saying at all that there should not be 

protection for sites of cultural significance but they need to be clearly 35 

defined and justified and I feel that property owners are kind of not – 

there has not been any awareness or consultation with the affected 

property owners.  Of course, when we needed to make this consent 

with there being – if they had come back and said there are some really 

important areas here, I might have, it possibly would have been filled in 40 

a way but it is not that we want to be able to do anything but more that 

things need to be a bit more clearly defined and justified.   

 

 I think my father always expressed his disappointment in more than 50 

years of fossicking and gardening and what-have-you and we never 45 

found anything.  But it is not to say it may not be there. 
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 So that is all I have to say just to keep the property owner; I think that 

there is a little more work to do here. 

 

MS DAWSON:   Well that is clear, thank you very much. 5 

 

SJH:   Ms Huria? 

 

MS HURIA:   No, thank you, sir. 

 10 

SJH:   Dr Mitchell? 

 

DR MITCHELL:   No, thank you, sir. 

 

SJH:   Judge? 15 

 

JUDGE HASSAN:   Just one, sir. 

 

 Just very quickly, Ms Cook, if it could be done legally you are looking 

for a rule which would say something is a permitted activity if written 20 

approval for the work was provided by Ngai Tahu, is that - - - 

 

  [4.55 pm] 

 

MS COOK:  Yes, and to be clear just how that process would be undertaken so 25 

that it was actually valid, I think that would be a really good approach 

to it at the moment. 

 

JUDGE HASSAN:   Thank you. 

 30 

SJH:   Thank you, come forward to the microphone, please? 

 

MS COOK:  And I see I am down in the schedule for the Rod Donald Trust but 

I think that is an error.  I have not got anything more to say to you. 

 35 

JUDGE HASSAN:   Yes. 

 

SJH:   Thank you. 

 

<JAN COOK WITHDREW [4.55 pm] 40 

 

SJH:   Now just take a seat by the microphone and just address us just when 

you are ready and take such time as you need. 
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MW WHAITIRI:  (Māori content) Congratulations on your endurance today 

and you will be happy to know we are the last submitters. 

 

 My name is Keri Whaitiri and this is my boyfriend, Malcolm Hattaway. 5 

He makes me call him as boyfriend, makes him feel younger, I think.  

So we are here today to present our submission in terms of the 

opposition of listing 19 Exeter Street as a heritage item which is 

proposed by the heritage team, and we will just go over some of the 

key points that we feel are irrelevant. 10 

 

 We have got some photos here that we would like to present, 

unfortunately it is very old school and have hard copies and only four 

of them. 

 15 

SJH:   No, that is all right. 

 

MS WHAITIRI:  So if that is okay. So I will just start. We believe the heritage 

listing is unnecessary nor justified as the Lyttelton Character Area 

overlay and Heritage Pouhere Taonga in terms of its pre 1900 20 

archaeological protections are sufficient to protect the property. 

 

 The statement of significance as prepared and amended  by the Council 

relies largely on the historical and social as well as cultural and 

spiritual significance of the property, yet it is the architectural and 25 

aesthetic as well as technological and craftsmanship categories, that 

have the most bearing in terms of the management of the property and 

resource consent and implications. 

 

 The architectural and aesthetics’ significance of the property is marked 30 

by its scale, but also by its considerable lack of ornamentation which is 

noted in the statement of significance which describes the house as 

‘quite chaste, lacking in ornamentation’. 

 

 So both in its original fabric and subsequently stripped through 35 

successive unsympathetic alterations and earthquake damage and 

emergency repairs, but that is the current state of the house. 

 

 It is also argued that the remaining heritage fabric such as lathe and 

plaster makes for substandard living and leaves the house vulnerable to 40 

further superficial and structural damage. The damage to foundations 

currently leaves the property uninsurable. 

 

 The changes in the new district plan deviate from the assessment of 

effect on the streetscape – largely on the streetscape of the heritage 45 

items, to now include the interior and external setting which is 
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questionable. I thought the intent of the Resource Management Act was 

to assess the effects on the environment.  Is it typical to include interior 

private space or spaces that are excluded from the public in that 

assessment in those resource consent applications? 

 5 

 This is the implication of the new district plan Heritage Chapter yet the 

statement of significance that supports the proposed heritage listing 

neglects to take into account the interior condition and exterior setting. 

 

 We feel that the statement of significance for 19 Exeter Street is 10 

coloured to put it through as a heritage listing rather than being an 

objective documentation of all aspects of the dwelling, and much of the 

information in it that it conveys is irrelevant. 

 

 You have got the photos in front of you and Malcolm – are you going 15 

to speak to those? 

 

  [5.00 pm] 

 

MR HATTAWAY:   I can do, yes. 20 

 

MS WHAITIRI:   Yes.  So just quickly run through the photos. 

 

MR HATTAWAY:   So the first photo of the house shows the additions and 

alterations which are unsympathetic to it.  Under the bell cast veranda 25 

there is the addition of the sun room, and the lean-to garage there, 

along with all the aluminium joinery, it sort of insets in all of the 

windows around the house.  And above the garage on the far wall you 

can see an aluminium window put in there with no frame surrounding 

it.  Same on the other side. 30 

 

 So I guess our intent is to show that the house has been extensively 

altered and damaged over time and that the remaining heritage fabric is 

greatly diminished and/or the house is substandard for contemporary 

living. 35 

 

 So turning the page, the next photo shows that sun room in the 

enclosing part of the veranda in greater detail.  Below that you can see 

the lean-to toilet that has been added on at some point, the aluminium 

sheds. 40 

 

 In the next two photos on the next page there are examples of the sort 

of work that has been done repairing it with the door frame crashing 

into the wall, and the skirting board crashing into the wall. 

 45 
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 The next one shows that window with no frame again, and the garage 

that was added, the lean-to garage.   

 

 The next photos show the removal of what was heritage fabric, the 

original fireplace in the top photo. I think there were about six 5 

fireplaces in the house and the mantelpieces and the fireplaces were 

removed after the earthquake, and a coal range in the kitchen also went. 

 

 The next one, I suppose I will bring your attention to the one on the 

right, with the window, and you can see with the aluminium windows 10 

there is also a plain wooden surround in the interior of that window, 

and that what has been done with the windows throughout the house. 

 

 And again, downstairs room and kitchen where the coal range was.  

Again in the next photo is another photo of a removed fireplace, and 15 

also some of the typical repairs to the Gib there.  We have been advised 

that the lathe and plaster is heritage fabric, and in our view the heritage 

fabric, with the lathe and plaster has been so compromised in these 

alterations and repairs that there is not much of it to protect.  And the 

same can be seen in the bathroom with the Gib there.   20 

 

 The next photos show the corrugated iron on the south wall, which we 

were told is a heritage fabric and that this could be replaced in part 

only, as it gets into a condition where it is beyond repair really.  Which 

seemed a little unusual to us.   25 

 

 The next one shows the shower built in front of the aluminium joinery 

in the laundry, and that is not really sympathetic, and the concrete 

foundation, which is in part of what is impeding us for insurance, 

looking to get insurance for the property, it had quite an extensive list 30 

of the sort of things that they would like to see happen before it could 

be insured.   

 

 The stairs were one of the heritage items mentioned in the Statement of 

Significance.  I think it talked about them being elaborately detailed or 35 

something along those lines, and these photos I suppose are to show 

that a lot of that elaborate detail is already not there in terms of the 

replacement balustrades. 

 

  [5.05 pm] 40 

 

 And the last pair of photos are of damage to the walls, the lath and 

plaster that we have had to strip a lot of that off and just patch it and 

replace it a bit to make it liveable in the meantime.  So we have done 

some repairs to it to make it liveable. 45 
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MS WHAITIRI:  So the histories and stories of place are acknowledged and 

are relevant as contained in the Statement of Significance.  These 

remain, irrespective of the state of the heritage fabric.  The statement of 

significance is otherwise peppered with irrelevant information, the back 

story to the property and we have got a text that has the highlighted bits 5 

that we feel are just that back story to it. 

 

 So we feel it is padding to substantiate the Council’s reasoning behind 

the proposed listing and we feel that it is actually not sufficient to 

justify that. 10 

 

 It is argued that the Heritage Pouhere Taonga Act provides sufficient 

protection for the archaeological fabric of the property and that the 

Lyttelton character area overlay provides protection to maintain the 

street appearance and contextual relationships.  In light of the current 15 

condition of the property the extent of fabric that can be protected 

through a heritage listing is questionable and we request that the 

property at 19 Exeter Street is not listed as a heritage item. 

 

 Kia ora. 20 

 

SJH:   Just to add to the context, your plans for it?  You are going to obviously 

repair the foundations and make it insurable and - - - 

 

MS WHAITIRI:   Absolutely, yes. 25 

 

SJH:   - - - return it to its former glory? 

 

MS WHAITIRI:   Well, as much as we can within reason and I think that is the 

thing is that in terms of doing interior work, we have been told that the 30 

lath and plaster is heritage fabric and so whenever we do anything 

inside we would need to go through a resource consent application, 

which we think is a bit ludicrous. 

 

 And seeing as the vast majority of the lath and plaster is compromised 35 

we have pulled off some of it but there are still large hunks that actually 

should be taken off.  In reality we should really be taking the whole lot 

off and relining, and electrical and plumbing and all that sort of stuff to 

bring it up to spec.  But we just feel a bit kind of hampered I suppose, 

by this. 40 

 

SJH:   Malcolm, I think you were going to add something, where you? 

 

MR HATTAWAY:   No, I am fine, thanks. 

 45 

SJH:   Right.  Ms Dawson? 
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MS DAWSON:  Thank you very much for all that information.  Just one 

question; has this building been listed do you know in the Banks 

Peninsula Plan previously? 

 5 

MS WHAITIRI:  I believe it has been but as was said, the new District Plan 

actually has quite different implications and what we are saying is that 

the interior of the house and the external setting have been significantly 

changed over time and so that actually impacts on the listing.  So it was 

apparently de-registered at some stage, for whatever reason we do not 10 

know. 

 

MS DAWSON:   All right, thank you.  Thank you very much. 

 

SJH:   Thank you.  Ms Huria? 15 

 

MS HURIA:   No questions, thank you, sir. 

 

SJH:   Dr Mitchell? 

 20 

DR MITCHELL:  Just one, thank you.  In terms of what was the rather grand 

looking I think convent building two doors up the road, the brick 

building. 

 

MS WHAITIRI:   Yes. 25 

 

DR MITCHELL:   Is that still standing or has that been demolished? 

 

MS WHAITIRI:  No, that has been demolished, that was sold into private 

hands.  I believe the nuns moved out in 1983 and moved into our 30 

property and then when the earthquakes happened that was so damaged 

that they could not re-inhabit and they sold it. 

 

DR MITCHELL:  Yes, you have explained the move part, I am just interested 

about whether the brick property - - - 35 

 

MS WHAITIRI:   No, it is gone. 

 

DR MITCHELL:   - - - which looked quite grand. 

 40 

MS WHAITIRI:   And all of the walls and everything have gone.  I know that 

they have saved bits and pieces that they can. 

 

DR MITCHELL:   Thank you.  Thank you, sir. 

 45 

SJH:   Judge? 
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JUDGE HASSAN:   Just one question for one or other of you.  The assessment 

that is attached here, District Plan assessment does not name the author.  

Who was the Council officer or who were the Council officers that met 

with you on this? 5 

 

MR HATTAWAY:   Fiona Wykes and - - - 

 

MS WHAITIRI:   And Brendan Smythe, and I am not sure if Brendan was the 

original author of the Statement of Significance.   10 

 

  [5.10 pm] 

 

JUDGE HASSAN:   And did they go around inside and outside your property 

before they did their report to your knowledge? 15 

 

MS WHAITIRI:   Absolutely, we invited them in and showed them around the 

property. 

 

MR HATTAWAY:   I think the version of the Statement of Significance which 20 

is annexed to Fiona’s affidavit, has the mark up, where it shows sort of 

before their visit and after their visit I think. 

 

JUDGE HASSAN:   Thank you. 

 25 

SJH:   Thank you very much for your submission and you waited a long-time, I 

think you waited a long-time and we did not reach you one other day, 

so my apologies for any inconvenience we have caused to you and 

good luck with your plans. 

 30 

MR HATTAWAY:   Kia ora. 

 

MS WHAITIRI:   Okay, thank you very much. 

 

SJH:   Thank you. 35 

 

MR HATTAWAY:   Thank you. 

 

<MS KERI WHAITIRI AND 

MALCOLM HATTAWAY WITHDREW [5.10 pm] 40 

 

SJH:   We will adjourn till 9.30 tomorrow morning, thank you. 

 

MATTER ADJOURNED AT 5.10 PM UNTIL 

WEDNESDAY, 10 FEBRUARY 2016 45 


