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DAY 12 – 10 February 2016 

 

  [9.31 am] 

 

SJH:   Yes, thank you.  Ms McLeod, you are excused from something but I am 5 

not quite sure what it was, it is not this? 

 

MS McLEOD:   No. 

 

SJH:   All right, come forward then and be sworn.  Judge Hassan has already 10 

noted his conflict here and it is on the record already. 
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<AINSLEY JEAN McLEOD, sworn [9.32 am] 
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SJH:   Your full name is Ainsley - - - 

 

MS McLEOD:   Jean. 

 

SJH:   Jean McLeod, you have filed a brief of evidence? 5 

 

MS McLEOD:   Yes, I have. 

 

SJH:   Do you have corrections? 

 10 

MS McLEOD:   No. 

 

SJH:   And it is true and correct? 

 

MS McLEOD:   Yes, it is, sir. 15 

 

SJH:   All right, you go ahead with your highlights package, thank you. 

 

MS McLEOD:   Thank you.  I hope I can be very succinct today and wish to 

just briefly address two matters being 9.4 significant trees and 20 

proposal 11 utilities.   

 

 In terms of 9.4 I confirm my support for the revised proposal provided 

yesterday as exhibit 23 insofar as it relates to Transpower’s submission.  

The revisions reflect the outcomes of discussions between Ms Rachlin, 25 

Ms Lowe and myself.  I support the revisions on the basis that the 

provisions appropriately provide for works on protected trees that 

would be required to be undertaken by the Electricity Hazards from 

Trees Regulations 2003. 

 30 

 In my opinion the revised provisions give effect to the national policy 

statement on electricity transmission and are consistent with the 

regulatory approach in the national environment standards for 

electricity transmission activities.   

 35 

 Perhaps in response to Dr Mitchell’s question yesterday in relation to 

the notification provisions and how they apply to the new rule RD7, the 

revised proposal retains the discretion to notify applications for the 

felling of trees in RD2 and RD6, but directs non-notification in other 

situations. 40 

 

 RD7 provides for both the major pruning and felling of listed trees.  On 

the basis that felling is included in RD7, I am comfortable with the 

Council retaining discretion to notify and in this regard I note that, 

subject to the final form of the scheduled trees, there are likely to be 45 
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relatively few circumstances that would require Transpower to rely on 

RD7. 

 

 In terms of proposal 11 I confirm my general agreement with the 

approach suggested by Ms Jenkin yesterday and reflected in the revised 5 

proposal presented as exhibit 25.  In my opinion the further revisions 

provide greater clarity in terms of the relationship between proposal 11 

and other chapters in the plan. 

 

 Ms Jenkin has supported the deletion of parts of policy 11.1.2.1 that 10 

relate to chapter 9 matters.  I generally agree with this approach in 

terms of having benefits around the removal of duplication and the 

potential for inconsistencies.   

 

  [9.35 am] 15 

 

 However, my agreement at this stage is at a high level on the basis that 

the policies that would address utilities in chapter 9 are not agreed.  For 

instance policy 2 in 9.1 is a matter for further mediation later this 

month while the policy in 9.2 has generally been agreed as appropriate 20 

by parties.  There is also a need to consider 9.3, 9.4 and the coastal 

environment in relation to policy approaches to utilities. 

 

 As a final matter Ms Jenkin acknowledged that the residual portion of 

policy 11.1.2.1 would benefit from further refinement to better 25 

implement objective 3.3.12 and to give effect to the RPS but she has 

noted that this is phase 2 text and it may be a scope issue in achieving 

that refinement.  I agree with Ms Jenkin to the extent that refinement 

would be beneficial and consider that the residual portion of 

policy 11.1.2.1 should be revisited. 30 

 

SJH:   Thank you.  Now, you were down to be cross-examined by Forest and 

Bird but I do not think there is anyone here from them, I cannot recall it 

being withdrawn. 

 35 

 All right, we will go to Panel questions.  Ms Huria? 

 

MS HURIA:   No, thank you, sir. 

 

SJH:   Ms Dawson? 40 

 

MS DAWSON:   Just one very simple thing, could you just read out again the 

number of the policy that Ms Jenkin referred to that is a stage 2 matter? 

 

MS McLEOD:   11.1.2.1. 45 
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MS DAWSON:   Thank you.  Thanks very much, that is all I have. 

 

SJH:   Dr Mitchell? 

 

DR MITCHELL:   No, no questions, thank you. 5 

 

SJH:   Judge – no, sorry you are not. 

 

 Thank you, Ms McLeod, you may stand down and you may be released 

if you wish. 10 

 

MS McLEOD:   Thank you. 

 

<THE WITNESS WITHDREW [9.36 am] 

 15 

SJH:   Mr Belton? 
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<MARK BELTON, sworn [9.37 am] 
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SJH:   Your full name is Mark Belton? 

 

MR BELTON:   Yes, it is. 

 

SJH:   Your qualifications and experience are set forth in your statement of 5 

evidence dated 14 December? 

 

MR BELTON:   Yes. 

 

SJH:   You have filed a statement of evidence dated 14 December and a 10 

rebuttal statement of 18 December? 

 

MR BELTON:   Correct. 

 

SJH:   Do you have any corrections to those? 15 

 

MR BELTON:   No changes. 

 

SJH:   So you can confirm they are true and correct? 

 20 

MR BELTON:   Yes. 

 

SJH:   All right.  Now, you have got an opportunity to give your 10 minute 

highlights package of that evidence. 

 25 

MR BELTON:   Thank you. 

 

SJH:   Thank you. 

 

MR BELTON:   Okay, the purpose of my evidence is really contextual, it is 30 

about the weighting and emphasis that should be given to tree 

protection in the city, and in that context my submission is that the 

relaxing of protections of notable trees is the wrong thing to be 

happening for Christchurch. 

 35 

 My argument is that Christchurch has an exceptional variety of 

remarkable trees and that they are arguably the most important natural 

feature, defining natural feature of the city. 

 

 So in my opinion our treescapes are deserving of stronger protection, 40 

not only on public land but also on private land, and I submit the level 

of tree protection in the city should be increased not decreased as it is 

in the proposed changes to the city plan. 

 

 In relation to this I want to emphasise what makes Christchurch’s trees 45 

so significant and the story starts right at the beginning with the 
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settlement of Christchurch.  Unlike any other city in New Zealand the 

settlers when they arrived here came to a landscape that was barren of 

trees except for two tiny remnants of native bush, it was desolate.  And 

they set about from the outset to transform that landscape as very much 

part of their vision was to create generously provisions for parks, for 5 

riverside reserves and broad streets to enable trees to be planted 

through the city. 

 

  [9.40 am] 

 10 

 The city’s large and notable trees were planted all by people now 

deceased; our city’s forebears.  And each of these trees has a history 

which has subsequently become interwoven with the living history of 

the city’s inhabitants right up to this present time.  Our city’s large 

historic trees are indeed heritage trees, trees of memory that are witness 15 

to our city’s story.   

 

 The interest value of our city’s trees is greatly enhanced by the fact that 

they were sourced at a time which was the conclusion effectively of the 

world’s great post-enlightenment period of the diaspora of tree species, 20 

distribution of tree species around the world.   

 

 And trees were supplied to early Christchurch from the world’s leading 

nurseries of that time in the UK including Kew Gardens in London and 

fortuitously Christchurch provided remarkably good growing 25 

conditions for trees despite the exposure to winds from all quarters.  

And the huge variety of tree species that were imported grew 

particularly well in the city and in many cases grew considerably better 

here than they did in their places of origin.   

 30 

 And I cite the example of oak, one of the early favourites in the 

planting of Christchurch, which grew twice as fast at least here than it 

does anywhere in the UK and as evidenced by the development of 

Riccarton House where oak, which was less than 50 years old, was 

sawn and used for the refurbishment and decorative uses in the interior 35 

of that magnificent historic building. 

 

 There are many species of note brought in but another one which is 

exceptional is elm, the elm species from which were common in North 

America and European and English landscapes but now are a rarity as a 40 

result of Dutch elm disease.  And Christchurch has many plantings of 

elm which are an outstanding feature of our parks and in private 

gardens and the city is effectively a refuge here for the species.  

 

 I have travelled widely in my work and I have taken tours of tree 45 

enthusiasts not only around New Zealand but to North America, South 
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America, to the UK and to Europe and as a forester I have taken an 

interest in the composition and range of tree species and notable trees 

in different locations.  And I believe it is quite possible for 

Christchurch to lay the claim it has the greatest diversity of trees of any 

city on the planet.  And I think it has always rather amused me that we 5 

promote the city as the Garden City; I see it more as the City of Trees 

and that is all the more remarkable because every tree in this city, 

except for Riccarton Bush, has been planted since 1850.   

 

 But then there is the question not just of the heritage trees but the 10 

quality of the urban habitat or the urban landscape and I submit that the 

abundance and variety of large trees in Christchurch’s urban 

environment creates a natural habitat in what would be otherwise a 

barren built environment.  In a moment’s reflection if you took out the 

major trees in the city you would appreciate what I mean. 15 

 

 With sufficient abundance and size trees provide protective 

microclimates and safety feeding and nesting habitats for both native 

and introduced forest dwelling bird species.   

 20 

 Our city’s treescapes beautify and humanise our environment and each 

individual tree of stature plays its part.  The larger and more numerous 

the trees the greater their visual presence and their habitat and 

microclimate changing influences; small trees and shrubs are of much 

less consequence when it comes to improving our urban habitat. 25 

 

  [9.45 am] 

 

 So Christchurch’s urban areas are essentially flat and featureless or 

predominantly and unlike New Zealand’s other major cities there are 30 

no dramatic hills and coastlines to give nature a strong presence.  For 

Christchurch it is the variety of large notable trees that in my opinion is 

the single most important defining feature, natural feature of our city.   

 

 An abundance of large notable trees is essential to the beauty, amenity 35 

and natural habitat of Christchurch.  So in my opinion this justifies 

stronger measures to protect and enhance the presence of large notable 

trees not only on public lands but also on private land.  The trend of 

subdivision to smaller sections and larger dwellings makes the 

provision and protection of existing notable trees and the 40 

encouragement of establishment and care of potential large notable 

trees on private land essential to the future character and amenity of 

Christchurch. 

 

 The Council’s “Share an Idea” consultation revealed people’s 45 

overwhelming preference for greening post-earthquake Christchurch.  
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The protection of existing large notable trees is the foundation and 

starting point of greening Christchurch.  The encouragement of more 

planting and care of prospective notable trees across public lands and 

private lands is the next stage and should be in my view a major 

element in the regenerate Christchurch vision and the city plan. 5 

 

 In my opinion, private landowners should be recognised and 

encouraged in this community interest enterprise through rates relief.  I 

therefore have submitted that the level of protection of notable trees in 

the city is increased not reduced. 10 

 

 And in addition to my statement, I join with other submitters who have 

raised similar points, and in particular Mr Brad Cadwallader, Ms Diane 

Lucas and Ms Helen Lowe, who address the intent of my submission 

from an expert witness perspective. 15 

 

 Thank you. 

 

SJH:   Thank you.  Mr Conway? 

 20 

<CROSS-EXAMINATION BY MR CONWAY [9.47 am] 

 

MR CONWAY:   Good morning, Mr Belton. 

 

 Now, in your rebuttal evidence you note you believe the mediation 25 

agreement is a step in the right direction, but you seek to have the 

operative city plan’s register of notable trees carried over into the 

proposed plan, particularly for private property, is that right, is that 

your position still? 

 30 

MR BELTON:   Yes, that might too ambitious but ideally that would be in my 

view the best outcome in these circumstances. 

 

MR CONWAY:   You acknowledge that in terms of the 1,600 trees on private 

property that were protected under the operative city plan the proposal 35 

is now to protect 1,300 of those? 

 

MR BELTON:   Yes, that is a major recovery and I applaud that change. 

 

MR CONWAY:   And in terms of the other 300, would you accept that it is 40 

appropriate to exclude trees having poor or worse structural health or 

very poor shape? 

 

MR BELTON:   I am aware that across the city the operational district plan list 

even that was far short of covering all the notable trees in the city so I 45 

see this as being work in progress.  Yes, many of those trees that have 
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been excluded will have been excluded no doubt for good reason but I 

am sure there are some and which is an open question and there are 

many which have not been even considered which I believe should be 

on the list. 

 5 

MR CONWAY:   So you would support a further work programme to continue 

assessing trees? 

 

MR BELTON:   Absolutely, yes; I see that as being essential. 

 10 

MR CONWAY:   Thank you.  Thank you, sir. 

 

SJH:   Thank you.  Ms Huria? 

 

MS HURIA:   Good morning, Mr Belton, I have a comment rather than a 15 

question; with regard to your evidence-in-chief para 4 where you refer 

to Christchurch’s first settlers which I take issue with, as it completely 

disregards, it appears, all those who came before, including my 

forebears? 

 20 

MR BELTON:   Well, not all your forebears but some of them no doubt.  I 

would just comment we are talking about - - - 

 

MS HURIA:   I did not say all. 

 25 

MR BELTON:   - - - Christchurch City, you know, not the settlement itself. 

 

SJH:   Should you have said European settlers? 

 

MR BELTON:   I could have said European and I probably should have, yes. 30 

 

MS HURIA:   Thank you.  No further questions, sir. 

 

SJH:   Ms Dawson? 

 35 

  [9.50 am] 

 

MS DAWSON:  No, no questions, thank you, Mr Belton. 

 

SJH:   Dr Mitchell? 40 

 

DR MITCHELL:   Thank you, sir.  Just one question, Mr Belton. 

 

 It is paragraph 8 of your primary statement but it is a matter that you 

raised again in your highlights package where you said quite possibly 45 
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Christchurch has the greatest diversity of tree species of any city on 

Earth.  What is the factual basis for making that statement? 

 

MR BELTON:   My basis for saying that that is arguable and that is the basis 

for us making that case but there has not actually been any comparative 5 

study of tree diversity yet in cities around the world so there is not any 

reference to that but it is based on my observation in my professional 

life, 40 years, as a professional forester and working in forest 

environments around the world and studying tree species around the 

world but whenever I have come back to Christchurch it is rather like 10 

coming back and tasting the water here and saying, “Hey, this is the 

best water on the planet.” 

 

 Coming back to the city I am constantly amazed by the diversity.  The 

only contenders for that title I can think of immediately unfortunately 15 

would be Auckland and Melbourne. 

 

DR MITCHELL:   All right, thank you.  Thank you, sir. 

 

SJH:   Judge. 20 

 

JUDGE HASSAN:   Yes, good morning, Mr Belton, just a few questions.  So, 

in terms of the native bush that was here originally, Riccarton Bush 

was one, was Papanui the other that you were referring to? 

 25 

MR BELTON:   Yes, that is correct. 

 

JUDGE HASSAN:  And you mentioned the water, is that the natural attribute 

that gives rise to the phenomenon that you describe of this environment 

being treeless, relatively speaking, other than in the exceptions of 30 

Papanui Bush and Riccarton Bush at the time of European settlement 

and being prolific in terms of its ability to grow trees in the way you 

describe, is it the water resource that you refer to that makes that 

difference? 

 35 

MR BELTON:   The high water table is the most important factor affecting the 

favourable growing conditions.  Water limitations are the biggest stress 

that trees face during their lives. 

 

JUDGE HASSAN:   And that high water table is an attribute that remains 40 

today? 

 

MR BELTON:   Yes, totally. 

 

JUDGE HASSAN:   And just thinking about your emphasis here was pretty 45 

much on existing suburbs and significant trees, but if the objective was 
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to ensure a landscape that is green as you describe, what about new 

neighbourhoods?  What about urban edge development? 

 

MR BELTON:  Yes, okay, I believe that we need to be far more proactive in 

bringing significant presence of trees into new neighbourhoods and 5 

there is every reason to celebrate that desire to increase the density of 

settlement in some areas because with intelligent design you can create 

sufficient space in neighbourhoods with high density residential 

development for trees to still be an integral part of those developments.   

 10 

 We can see that in areas like in Chester Street, in parts of Merivale 

where there is already high density housing but there is a strong 

presence of trees. 

 

JUDGE HASSAN:   So compensation by way of planting new trees in an 15 

environment which allows for natural and quick growth with a high 

water table is important, is it not? 

 

MR BELTON:   Extremely important. 

 20 

JUDGE HASSAN:   Just finally on the question of a tree that poses a present or 

imminent danger to life or property, do you consider it would be 

reasonable for us to allow for that sort of exception in terms of 

protection provided the dangerous tree was identified properly by 

proper arborist methods? 25 

 

MR BELTON:   Yes absolutely.  I think there is always a profession judgement 

call to be made about when a tree’s condition is a real risk to the public 

and it is professional.  Yes, I totally acknowledge and accept that. 

 30 

JUDGE HASSAN:   So, with professional input aimed at resolving the risk 

rather than going too far and mitigating the consequence in terms of the 

shape of the tree that is a proportionate response, do you think, to that 

sort of issue? 

 35 

MR BELTON:   Yes it is and the question is how proportionate that response 

is.  It is a concern in Christchurch and in other parts of New Zealand 

that we seem to be more proactive in our interventions than many other 

parts of the world and even in our parks we do not allow trees to see 

their full life cycle whereas in London, for example, you go to 40 

Richmond Park and you will see many trees which will be allowed to 

do their full life cycle and fall and it becomes part of the character and 

interest of that place that people see the whole life cycle of trees.  In 

Christchurch, very few trees get beyond middle age. 

45 
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  [9.55 am] 

 

JUDGE HASSAN:   Thank you. 

 

SJH:    Just on that last point though if my memory serves me correctly from 5 

news reports, just such a tree in Richmond Park, a branch from it killed 

a New Zealander who was in the park at the time. 

 

MR BELTON:   It was in Kew Gardens, I think. 

 10 

SJH:  Kew, yes, so that is the other side of that coin, is it not? 

 

MR BELTON:   Yes, but they did die from natural causes. 

 

SJH:   What, the person or the tree? 15 

 

MR BELTON:   Sorry, it was an attempt at humour. 

 

SJH:   Well, it was rather sick. 

 20 

MR BELTON:   Yes, okay. 

 

SJH:   Anything arising? 

 

MR BELTON:   But it is very rare. 25 

 

SJH:   Anything arising, Mr Conway, thank you, Mr Belton, you may stand 

down. 

 

<THE WITNESS WITHDREW [9.56 am] 30 

 

SJH:   Could I just say to the other lay submitters here today that we made it 

clear in our pre-hearing report, as we have for every other chapter, that 

the evidence is pre-read and the highlights package is to be a highlights 

package, not simply reading the existing evidence as has just occurred. 35 
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<JOHN DAVID THORNTON, affirmed [9.57 am] 
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SJH:   Just take a seat, thank you.  Your full name is John David Thornton? 

 

MR THORNTON:   Yes. 

 

SJH:   You are employed by the Christchurch City Council? 5 

 

MR THORNTON:   Yes. 

 

SJH:   You have the qualifications and experience set out in your statement of 

evidence dated 10 December? 10 

 

MR THORNTON:   Yes. 

 

SJH:   Do you have any corrections to that statement of evidence? 

 15 

MR THORNTON:   No. 

 

SJH:   So you can confirm it as true and correct? 

 

MR THORNTON:   Yes. 20 

 

SJH:   Thank you, and you have just handed us some of your key points and 

photos? 

 

MR THORNTON:   Yes. 25 

 

SJH:   The photos I will get you to produce as exhibit 31 and if you just go to 

your highlights package now, please. 

 

EXHIBIT #31 – TREE PHOTOGRAPHS  30 

 

MR THORNTON:   Okay, thank you. 

 

 All right, I am making a submission as I do not agree with the new 

CTEM system replacing the existing - - - 35 

 

SJH:   No, I am sorry, you are giving evidence. 

 

MR THORNTON:   Sorry? 

 40 

SJH:   You are giving evidence.  There is a difference between a submission 

and evidence.  So, you are giving sworn evidence at the moment.  Do 

you understand that? 

 

MR THORNTON:   Right. 45 
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SJH:   In support of your submission. 

 

MR THORNTON:  Yes. 

 

SJH:   Yes, carry on. 5 

 

MR THORNTON:   In its present form I believe either that the current system 

with improvements should be retained or a modified version of CTEM 

be used removing most of the criteria thresholds and reducing the 

actual threshold levels for each category of single trees and group trees. 10 

 

 As my role in Council involves giving expert opinion on a constant 

basis, I believe I am able to differentiate between personal opinion and 

professional opinion. 

 15 

 I support Mr Graham’s recommendations to include various individual 

trees in the new District Plan that were not to be included in the new 

schedule such as the category 1 heritage horizontal elm at 

300 Stanmore Road, the very large English oak at 53 Browns Road and 

the common limes at St Mary’s Church at 373 Manchester Street. 20 

 

 I also support the recommendation by Mr Graham and Council to 

reinstate a high proportion of current notable and heritage trees in the 

District Plan as significant trees as part of mediation with other 

submitters from the Civic Trust Group that were to be removed from 25 

the new Plan. 

 

 CTEM is proposed to replace the current Council system for tree 

evaluation as it is a good system that weeds out poor and average 

specimens and selects only the good ones. 30 

 

  [10.00 am] 

 

 This is obviously not the case unfortunately, as a vast majority of good 

specimen trees have been removed from the schedule despite reaching 35 

the thresholds.  

 

 A valid assessment system uses a range of different categories, it 

should be able to give a total qualifying score to capture specific trees.  

It may not be that large or old but which carry special significance to 40 

the person that planted it, its rarity in a city or local prominence in the 

neighbourhood. 

 

 To my knowledge, in contrast to the origins of the current matrix 

system by the former city arborist, there has been no public 45 

consultation prior to the new assessment system being devised.  There 
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seems to be no great public desire for such a radical departure from the 

current system with a consequence of severe reduction in the number of 

trees scheduled in the new Plan.  

 

 Of the 1,166 single trees that did not originally get reinstated in the new 5 

schedule, excluding those that were not assessed for various reasons, 

708 exotic trees achieved the threshold score of 770 points and 80 

native trees have reached a threshold score of 690 points, and yet over 

75 percent of all single and group trees failed to pass the criteria. 

 10 

 If you include all publicly owned trees current schedule the number lost 

from the new Plan increases to over 82 percent. 

 

 I also note that all the 23 copper beech trees listed under the Johns 

Road addresses which are included in the original lists with 15 

approximately 402 to be scheduled, are in fact a single tree which is 

located in a shared access way. 

 

 The current matrix system used by the City Council arborist, is based 

largely on a combination of the original group Halliwell method dating 20 

to 1967 and the Royal New Zealand Institute of Horticulture 

assessment method which used the Halliwell method as its basis.  It has 

proved to be generally quite robust over the time it has been in use. 

 

 No comprehensive independent benchmarking of the CTEM system 25 

has been carried out to my knowledge despite this being recommended 

by myself and other Council arborists. 

 

 The CTEM system was complex and potentially confusing even to 

arborists used to dealing with various tree assessment systems.   30 

 

 From looking at the comments made by assessors on many of the trees, 

there was a tendency to mix up category assessments by allowing their 

reasons to score a particular category to influence in their score in a 

different category. 35 

 

 This system is very mechanistic and relies heavily on an approach of 

appearing to be objective and removing subjectivity, but in fact often 

fails to do this.  It may appear on the surface to be using narrowly 

defined criteria but often does not achieve this as their level of 40 

exactitude used is extremely hard to achieve in the timeframe given to 

assess a tree. 

 

 For example, the definitions of condition rating for the category of 

health ranging from very poor to very good in the section 32 technical 45 
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report, under 4.2 the condition evaluation used for determining the 

health and safety of a tree.  

 

 To even know approximately a difference between a tree that has from 

six to 20 percent decline, ie, good, and the tree having 21 to 31 percent 5 

decline fair, is very difficult to quantify in a short time period for a tree 

that may be 30 metres in height, or over 25 metres in crown diameter. 

 

 That type of accuracy of measurement is just not realistic in my 

opinion, especially if the size of the tree and density of foliage 10 

precludes the assessor being able to see the entire canopy. 

 

 Also, the definitions of vitality and vigour in section 4.2.2 health, are 

essentially the wrong way round.  As defined by Alex Sigo in his 

article, How a Tree Starve, he states, “Vitality is a dynamic ability to 15 

grow and reproduce within the limits of vigour.” 

 

 Vigour is the genetically controlled capacity or potential to survive 

after entering an infection.  This is basically the opposite of the 

conditions stated in the technical report.  Sigo also stated in his article 20 

that (INDISTINCT 4.55) define your terms and arguments will be less 

than a few minutes, as he was concerned that the use of arbour cultural 

terms were being used incorrectly and being mixed up. 

 

  [10.05 am] 25 

 

 Also curious are the terms using the condition rating of fair, good and 

very good for health.  For example, representative of the species is part 

of the definition of the score quite good for health.  This terminology 

would possibly be used for a category such as shape or structure as 30 

these can be definitely be affected by species type.   

 

 Health however, is normally non-dependent on species but the result of 

other factors.  A healthy tree will be healthy regardless of the species. 

 35 

 Some of the arborist’s comments in the assessments in certain 

categories actually appear to not match up with the ratings given for 

some trees.  For example, some trees have been scored four for 

structure and also may score only fair for health or shape, yet the only 

comment is “no significant defects noted”, or similar. 40 

 

 For example, 92 Bristol Street, common mulberry tree specimen, 

ID 3710 scored poor for structure and only fair for health but had the 

abovementioned comment. 

 45 
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 29 Helmores Lane, English oak tree specimen, ID 3724 scores only fair 

for structure and poor for health, but has the same comment, “no 

significant defects noted”. 

 

 2 Halswell Road, common lime tree specimen, ID 721 scored poor for 5 

structure but the comments are, “Structure and health of the tree is 

good, canopy is misshapen, enclosed proximity of other trees.” – these 

are not my words – “The tree is on a slight lean over towards the river 

and is still balanced.” 

 10 

 Surely for a score of poor in any of the categories of structure or health, 

there must be significant defects present to warrant a low score. 

 

 CTEM tends to score rare, native and older trees comparatively lower 

than larger younger exotic trees.  Mature and very mature trees are 15 

scored as if they were expected to be younger very vital trees and 

should have no theoretical defects such as regular pruning work and 

modified canopy shape.  This is unrealistic in very old trees which may 

well have great significance for other reasons such as historical or 

cultural. 20 

 

 However, with the removal of most of the criteria thresholds and the 

modification of certain category definitions, the CTEM system could 

be used for assessing trees without major alteration to the system and 

return appropriate assessment results comparative to the current matrix 25 

system. 

 

 As the mechanism for protecting trees through the subdivision consents 

process via consent notice is apparently removed in the new District 

Plan.  That places even more importance in my view on retention of the 30 

significant trees, ie, those currently deemed notable and heritage trees 

in the District Plan. 

  

 With regards to the concerns raised by some submitters about the 

infringement of private property rights for the Council requiring their 35 

tree or trees to be protected, I make the following comments. 

 

 There is obviously some private cost associated with ownership of 

schedule trees but there is also great benefit to the public from their 

attention, and not just for the current generations of public but future 40 

ones as well. 

 

 There is a small grounds fund which can be used for situations where 

certain criteria apply and the Council will help subsidise or pay for 

work on the tree or trees. 45 
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 This fund was slightly increased some years ago, but is still modest and 

could be increased to aid private owners maintain their protected trees. 

 

 Also, if a private owner has a good specimen tree on their property, 

surely they would want to maintain the tree regardless of its status of 5 

protection.  The current practice is that no fee is charged for health and 

safety work on such trees, only when construction, excavation or 

potentially damaging work is involved. 

 

 Christchurch City has also never had blanket protection of trees but has 10 

always individually assessed trees for protection.  All the protection 

does in reality is help control what happens to the tree for their benefit 

and the owners and to prevent random removal of them.   

 

 The number has also been steadily declining over the years as no new 15 

ones have been added since 1999, save a handful in Belfast due to a 

private plan change.  From 2002 to the end of 2014, there have been a 

total of 364 heritage or notable trees removed from the schedule o 

protected trees in the city plan.  The majority of these were due to 

decline in the condition of the tree and some were via natural causes, 20 

such as partial or complete failure due to storm events. 

 

  [10.10 am] 

 

 Some were associated with human causation, due to damage through 25 

inappropriate work or because of development projects on the site. 

 

 Although there is the need to recognise the needs of the recovery 

process after the devastating earthquakes, it seems very unfortunate that 

the very important part of the natural heritage which resides in the 30 

schedule of trees is lost along with the already extreme loss of built 

heritage. 

 

 The psychological benefits of the natural environment in cities are very 

well documented and should not be underestimated in aiding the mental 35 

and psychological recovery of the public from the traumatic disaster 

experienced by the city. 

 

SJH:   Thank you.   Do you wish to refer to the photographs or will they speak 

for themselves? 40 

 

MR THORNTON:   Yes, if that this all right. 

 

SJH:   Yes. 

 45 
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MR THORNTON:   Okay, so in the tree photographs here we have number 1, 

Tulip tree, which is in 59 Hewitt’s Road, is Rangi Ruru School.  This 

currently is not included in the mediated list to be reinstated.  It was 

rated as “poor” for structure and health, and “fair” for shape.  It gained 

790 points, despite this, making the threshold a 770. 5 

 

 The arborist’s comments were “visible dieback, dead wood with poor 

foliage cover indicative of root plate degradation.  Possibly attributed 

to root severance during historic construction works (road side).”   

 10 

 However, if you look at the photos below, the first one is taken in May 

2008, which is autumn, and then June 2012 in winter when of course it 

has lost its leaves being deciduous.  So has a typical Tulip tree structure 

and shape. 

 15 

 Then below that a picture of the stem was taken just on 9 February 

showing the strong joins at the base.  And on the following page you 

can see the tree currently in full foliage, there is no significant dieback 

present in the crown, it has got good proof of foliage cover, and the 

structure of lower scaffold limbs appear quite stable. 20 

 

 The arborist comments I presume were because he was viewing the tree 

before it had fuller come into lead, so it looked like it was only partially 

leaved due to dieback, but in fact it just had not come into full leaf yet. 

 25 

 The second one is of 50 Gresford Road, Camperdown Elm.  This was 

rated as “fair” for structure and “good” for health and for shade.  Again 

830 points, but was not included in the original schedule due to the 

structure rating of fair.  No reason for the rating of only “fair” for 

structure was given. 30 

 

 The arborist’s comments were “no significant defects noted.”  This tree 

however, was subsequently included in the mediated list to be 

reinstated. 

 35 

 And the third one is at 50 Hackthorne Road, Pohutukawa.  This was 

only excluded due to “fair” for structure and gained a high 970 points, 

when only 690 were required for a native tree. 

 

 The arborist’s comments were “tree has been lifted to approximately 40 

five metres multi leaders as typical of species.  Minor dead wood, 

multiple lower pruning events and minor epicormic growth, aerial roots 

hanging from canopy.”   
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 These are typical descriptions of Pohutukawa species and no reason to 

mark down its structure.  This should have been included in the 

mediated list but was left out for some unknown reason. 

 

SJH:   Thank you.  Just before we come to Mr Conway’s cross-examination, I 5 

should have dealt with this at the start.  Although you are employed by 

the City Council, this is your personal submission in evidence, is that 

correct? 

 

MR THORNTON:   Yes, that is correct. 10 

 

SJH:   Yes, Mr Conway. 

 

<CROSS-EXAMINATION BY MR CONWAY [10.14 am] 

 15 

MR CONWAY:   Thank you, sir.  Good morning Mr Thornton.  That answers 

my first question, sir.  And Mr Thornton, a key part of your evidence is 

that the CTEM method has led to exclusion of trees you consider to be 

significant, is that a fair comment. 

 20 

MR THORNTON:   Yes. 

 

MR CONWAY:   And you seem to acknowledge in your evidence, for example 

at paragraph 5.9, that this is really a feature of the criteria of the 

selection in the thresholds, isn’t it? 25 

 

MR THORNTON:   Yes, that is correct. 

 

  [10.15 am] 

 30 

MR CONWAY:   And that is now being addressed by adjusting those selection 

criteria and thresholds through the mediation? 

 

MR THORNTON:   Largely, yes, through the criteria thresholds but I do think 

some of the definitions of the assessment categories need to be altered a 35 

bit as well, as part of my previous evidence I just now that some of it 

does not make sense to me. 

 

MR CONWAY:   In terms of the 300 trees that are not proposed to be carried 

over on private land, would you accept that structure and health of poor 40 

or below for shape or very poor are appropriate reasons to exclude 

trees? 

 

MR THORNTON:   If they were assessed correctly, yes.  But some of the 

assessments do not seem to have been done – like as I say the 45 

comments do not seem to match what the ratings are, so one wonders if 
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some of these trees that have been assessed as say “poor for structure” 

are not actually poor for structure at all.  And the liriodendron I just 

showed in those photographs is one of those.  

 

MR CONWAY:   You have not questioned the qualifications or experience of 5 

the assessors of those trees, have you? 

 

MR THORNTON:   No, I do not necessary know who they are either, but I just 

take that it is not so much the assessors it is the way the system is 

designed, it is difficult for them to do a proper assessment I think. 10 

 

MR CONWAY:   And you prefer the old method? 

 

MR THORNTON:   I did not think there was too much wrong with the current 

system, although definitely they could do is give more clear definitions, 15 

and perhaps altering somewhat.  I would not have a problem with that 

at all. 

 

MR CONWAY:   So that is a comment in relation to the Walter’s method? 

 20 

MR THORNTON:   Yes, so keep the current matrix system that Walter 

Fielding Cotterell designed.  Some of the categories over the years I 

thought would definitely need more clearly understood definitions of 

exactly what they mean.  But generally overall it seemed to have 

worked quite well. 25 

 

MR CONWAY:   Thank you.  Thank you, sir. 

 

SJH:   Thank you.  Ms Huria? 

 30 

MS HURIA:   Yes, good morning.  I haven’t got much of a feel for the size of 

the issue that you are raising, so the difficulties in applying the CTEM 

method.  How many trees do you think, just presume at a guess, might 

be missing out because of it, missing out being protected when you 

think they should be? 35 

 

MR THORNTON:   I would say a reasonable proportion of the 300 or so that 

are not going in currently. 

 

MS HURIA:   Okay.  40 

 

MR THORNTON:   There is so much data involved that’s one of the problems, 

because it is such a complex system and there is so many pieces of 

information in it.  It just takes a long time to go through every tree and 

look at all the data and all the assessments, but from what I have seen 45 
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so far there does seem to be some discrepancies there for the number 

when you start looking at it closely. 

 

MS HURIA:   Okay.  Thank you.  Thank you, sir. 

 5 

SJH:   Ms Dawson? 

 

MS DAWSON:   No, no more questions, thank you, Mr Thornton. 

 

SJH:   Dr Mitchell? 10 

 

DR MITCHELL:   Thank you, sir. 

 

 Good morning Mr Thornton.  I have just got a couple of questions 

regarding the Pohutukawa at Hackthorne Road.   15 

 

MR THORNTON:   Yes. 

 

DR MITCHELL:   My understanding is that despite the fact that that is a native 

tree, that would have been a planted specimen tree and would not 20 

naturally have occurred this far south, am I right in that assumption? 

 

MR THORNTON:   It has probably been planted, yes, I agree.  They do occur 

in the Christchurch region, but they tend to be around the coastal 

warmer areas. 25 

 

DR MITCHELL:   Water frontage.  Okay.  That photograph that you have 

shown, obviously it looks like a vigorous and robust tree to my 

untrained eye, but just looking at an aerial photograph of the site, it also 

appears to me that the backside of that tree has been heavily pruned in 30 

order to keep it away from the house. 

 

MR THORNTON:   Right. 

 

DR MITCHELL:   And I just wonder whether that may well be the basis for 35 

the comment that the arborist that you have quoted saying that 

“multiple lower pruning events have occurred”. 

 

MR THORNTON:   Yes. 

 40 

  [10.20 am] 

 

DR MITCHELL:   Because it certainly looked, I think it would look 

substantially different from house, rather than looking at it from the 

road.  Is that a fair comment? 45 
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MR THORNTON:   Yes, yes, and that is of course related as a shape of a 

canopy, but not the structure which is what I was talking about, is 

marked down for its structure as being only “fair”.   

 

 But the shape of the canopy is not really related directly to the 5 

structure. 

 

DR MITCHELL:   Okay, thank you.  And finally, in terms of the, I am not sure 

what the correct technical term for it is, but the extent of the root zone 

laterally, would that be of a similar order to the size of the canopy that 10 

is not visible? 

 

MR THORNTON:   Usually they go quite a lot further out than the dripline, 

what we call the dropline, the edge of the canopy.  

 15 

DR MITCHELL:   So it would extend beyond the drip line? 

 

MR THORNTON:   Yes, the roots can go a long way out, but of course it 

depends on how constrained they are, what hard surfacing is around 

them and compacted material, that sort of thing. 20 

 

DR MITCHELL:   Right.  Thank you, thank you sir.  

 

SJH:   Thank you.  Judge? 

 25 

JUDGE HASSAN:   Thank you sir.  Mr Thornton, just a few questions.  Just in 

answer to Ms Huria before when she asked you about what the scale of 

the problem was you said a reasonable proportion of the errors, I guess 

you would say in your view have occurred in this process.  Can you put 

a percentage on that? 30 

 

MR THORNTON:   I would be guesstimating, but difficult to say without 

looking at the entire data, but I would definitely say that the ones I have 

looked at would probably be about 10 percent seem to have an issue. 

 35 

JUDGE HASSAN:   And presumably that error rate could go either way, ie it 

could also apply to trees that are protected that should not be? 

 

MR THORNTON:   Possibly.  We do not seem to have picked up any errors in 

that direction - - - 40 

 

JUDGE HASSAN:   Have you looked for them? 

 

MR THORNTON:   Yes, well yes, we have looked at the data, the date I have 

looked at.  But basically the system is designed to be very strict and 45 

severe in its marking them, so things have been rated down.  I have no 
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seen any comments which would indicate that the tree is being given a 

higher rating than it should have, only the other way around.   

 

 I have not seen anything where it has got 70 points for “good”, for 

health or structure, but the comments say it is not a “very good tree”, 5 

you know, certainly have not seen any of those. 

 

JUDGE HASSAN:   Just finally, at paragraph 20, and please do not take this 

question the wrong way, and I will explain it – but at paragraph 20 you 

make a comment about what a private owner would want to maintain, 10 

all right, in that sentence? 

 

MR THORNTON:   Yes. 

 

JUDGE HASSAN:   And then in paragraph 22 you comment on the 15 

psychological context of post-earthquakes.  Now, I take those 

comments to be comments you make in your personal capacity. 

 

 But would you agree with me that if you put on your arborist hat and 

looking at these issues from the perspective of a qualified arborist, it 20 

would be beyond the field of expertise of an arborist to make those 

observations about what the public might think psychologically, or 

what a private owner might feel?   

 

 Would you agree with that?  Really beyond the expertise of an arborist 25 

to comment on those things? 

 

MR THORNTON:   Not really, because there is quite a lot of literature in 

arboriculture about the psychological benefits of trees. 

 30 

JUDGE HASSAN:   I am talking about qualifications, not about books. 

 

MR THORNTON:   Qualifications, yes.   

 

JUDGE HASSAN:   Beyond the qualifications of an arborist to comment on 35 

those things, do you think? 

 

MR THORNTON:   It is something that arborists comment while they are 

involved in. 

 40 

JUDGE HASSAN:   I know they do, and it is really from the perspective of not 

getting at you, but really a concern I have got around how observations 

of a similar kind are made by the arborists called by the Council in 

terms of their assessment process.  It is not really within the skill set of 

what you get qualified for at Lincoln in a post graduate diploma, or in a 45 
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science degree, is it?  Psychology or assessment of private amenity 

values? 

 

MR THORNTON:   Well it does, the private values do come into our work a 

lot.   5 

 

JUDGE HASSAN:   You cannot answer my question? 

 

MR THORNTON:   Well, I am just trying, I am trying to answer it, but I 

suppose if you want to be strict about arboriculture qualifications then 10 

yes, I would have to agree. 

 

JUDGE HASSAN:   We have to be strict about these things, given we have to 

rely on opinions from qualified people, or not.  Thank you.   

 15 

SJH:   Mr Thornton, I want to ask you some questions about trees in the public 

realm.  Have you been following the transcript of these hearings? 

 

MR THORNTON:   As much as I can, yes. 

 20 

SJH:   So did you read the transcripts yesterday? 

 

MR THORNTON:   Not yesterday’s ones, no. 

 

  [10.25 am] 25 

 

SJH:   All right, well I will just have to set the scene a little bit for you. 

 

MR THORNTON:   Yes, sure. 

 30 

SJH:   Ms Lowe gave evidence on behalf of the Civic Trust and others, and 

gave support for the provisions dealing with trees in the public realm, 

subject to position that the operative plan scheduled list should also 

rollover, on the public realm should rollover into this plan.  That is the 

first point. 35 

 

 The second is she explained why that Public Realm provision would 

not work in rural areas. And again, she said from a planning 

perspective the scheduled list should rollover.  Now, she was giving 

evidence as a planner. 40 

 

 As an arborist can you see any issues or problems subject to some 

refinement of drafting in the provisions, in incorporating the current 

scheduled lists in the public realm, into that rule set? 

 45 
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MR THORNTON:   No, I do not think that would be a problem, I cannot see 

any problems with that. 

 

SJH:   All right, thank you.  Anything arising Mr Conway? 

 5 

MR CONWAY:   No thank you, sir. 

 

SJH:   Thank you, you may stand down. 

 

MR THORNTON:   Thank you. 10 

 

<THE WITNESS WITHDREW [10.26 am] 

 

SJH:   Ms Rea? 

15 
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<JOANNE REA, sworn [10.26 am] 
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SJH:   Just take a seat Ms Rea.   

 

SJH:   Now, your full name is Joanne Rae? 

 

MS REA:   That is correct. 5 

 

SJH:   And you have filed a brief of evidence dated 14 December 2015? 

 

MS REA:   Yes I have. 

 10 

SJH:   And that is evidence on behalf of your parents? 

 

MS REA:   Yes. 

 

SJH:   Relating to 8 Blair Avenue, Papanui? 15 

 

MS REA:   Mm’hm. 

 

SJH:   Have you any corrections to that? 

 20 

MS REA:   No sir. 

 

SJH:   And you can confirm it as true and correct? 

 

MS REA:   Yes it is. 25 

 

SJH:   And you have submitted us two photographs you wish us to consider? 

 

MS REA:   It may be useful, yes. 

 30 

SJH:   And I will have you produce those as exhibits.  There are two of them, 

32 and 33.  Thank you.   

 

EXHIBIT #32 – BLAIR AVENUE  [10.27 am] 

 35 

EXHIBIT #33 – BLAIR AVENUE [10.27 am] 

 

SJH:   Well, if you go ahead with your highlights package now please? 

 

MS REA:   Firstly, we do not dispute the CTEM methodology or the 40 

importance of protecting significant tree specimens in our beautiful 

city.  Our submission is purely on a site specific basis, and the specifics 

of this site means that the tree generates significant loss of onsite 

amenity and a significant adverse effect on the people of the site, which 

we believe is far greater than the small community or intrinsic benefit 45 

generated by the existence of an exotic tree on this site. 
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 I could go into the specifics of the site; it is residential.  Refer to 

Google Earth.  The tree is huge.  I stood under it this morning, and it is 

massive, it is intimidating. So there is little me standing under it 

looking up at it.  5 

 

 Mr Graham in his evidence says that the debris that it causes is 

manageable, which is may be to any one of us in this room, but as my 

parents approach 75 – 80 – 85, manageable is very subjective. 

 10 

 Mr Graham also says the shading of the tree is not excessive.  My 

parents property is shaded in April, May, June, July, August and 

September. In an age where we are told of the importance of dry, warm 

housing, subsidies are provided for insulation and there is a whole 

industry on passive solar building I find shading to be dismissed as not 15 

excessive to be a little concerning. 

 

  [10.30 am] 

 

 The final site specific point, is that my parents live there and they have 20 

for 47 years; that tree is only there because they have cared for it and 

nurtured it. 

 

 Mr Graham highlights in 5.6 of his evidence that scheduling places 

rules and costs on tree owners, in 5.8 he cautions that when protected 25 

trees fail, causing damage or injury, there is public disillusion and 

backlash, and that is where those photos come in that I gave you – an 

arborist has been on site in October of - - -  

 

SJH:   Could you just firstly explain, are they on your parents property or is it - 30 

- -  

 

MS REA:   Yes, that is that – you cannot see it from that angle – see that big 

bushy tree behind the redwood? 

 35 

SJH:   That we can see in the photograph? 

 

MS REA:   On the Google earth, yes. 

 

DR MITCHELL:   Is that the liquid amber? 40 

 

MS REA:   That is the liquid amber.  So we had arborists onsite, mum’s really 

concerned about it, in October and December of this year, and on the 

21st of January, and they looked at it and went, “Oh, there is a process 

going on about that tree, we’ll just wait until after the process going 45 

on” – and dad at 75, is on the roof with his secateurs cutting off the end 
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of the branches because he is really worried about it, and then the 

21 January that happens. 

 

SJH:   Thank you. 

 5 

MS REA:   So that is what those photos are about. 

 

 So in reference to Mr Graham’s evidence, there is disillusionment with 

my parents about the protected tree situation because of the stress and 

frustration caused by the liquid amber, which means that we do not 10 

want our tree scheduled. 

 

 So to conclude; the best people to monitor the health and structure and 

condition of large specimens in an urban environment are the people 

who live with them and have nurtured them.  The redwood is a fine 15 

specimen now.  Let my parents continue to live with it, care for it and 

monitor it.  Having live with the tree for 47 years, they are by far the 

best people to ascertain its condition and provide for its ongoing care. 

 

SJH:   Thank you.  Mr Conway? 20 

 

<CROSS-EXAMINATION BY MR CONWAY [10.32 am] 

 

MR CONWAY:   Thank you, sir. 

 25 

 Good morning, Ms Rea, now I just want to check your view on three 

aspects in relation to the coastal redwood, and the first is in relation to 

the shading diagrams that Mr Graham’s produced. 

 

MS REA:   Yes. 30 

 

MR CONWAY:   And you have commented on those in paragraph 4.3 of your 

evidence where you note that he is correctly summarised, in his 

paragraph 10.32, “that based on these shading diagrams the dwelling is 

shaded by the tree for periods between 12.00 pm and 3.00 pm in 35 

March/July and September” – and in that paragraph he also indicated 

all the solar studies confirm that the residents at 8 Blair Avenue is not 

shaded by this tree in the morning, and I just wanted to check whether 

that was a statement you had expressly considered and if you could 

comment on? 40 

 

MS REA:   That the property is not expressly shaded in the morning? 

 

MR CONWAY:   By this coastal redwood. 

 45 
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MS REA:   That is correct, and I woke up there this morning and there was no 

shading from the redwood.  But there are also no windows along that 

side of the house because it is bathrooms and bedrooms, so the heat 

into the house from the sun in the morning is not really relevant. 

 5 

MR CONWAY:   Okay, thank you.  Now the next part I want to check with 

you is your paragraph 8.1. 

 

MS REA:   My paragraph 8.1? 

 10 

MR CONWAY:   Yes, in your evidence, on page 7 – and really, I just wanted 

to check I guess the intentions with this tree – you have indicated in the 

last sentence there, “My parents request that the tree no longer be 

scheduled so that they can manage and maintain it into the future as 

they see fit”. 15 

 

MS REA:   Yes. 

 

MR CONWAY:   Can you clarify what they have got in mind in terms of this 

tree, if it is not schedule what do they mean by “manage and 20 

maintain”? 

 

MS REA:   Can I again refer to the photographs that I gave the Panel, they 

intend to keep the tree for as long as they can.  They can no longer keep 

the liquid amber – they have nurtured those trees for 47 years, they are 25 

not just going to go and cut them down. 

 

  [10.35 am] 

 

 When they get the sun back in the house after the removal of the liquid 30 

amber, which we now believe can be done – resource consent and 

health and safety – you know then they will probably be quite happy 

for another 10 or 20 years, and when they get to 85 when they can no 

longer handle the cold and the shading which will be even more 

excessive in another 10 years, then they may choose to remove the tree 35 

then. 

 

 But currently now they intend to continue to love and nurture it as they 

have for 47 years. 

 40 

MR CONWAY:   Thank you. 

 

 And then finally in terms of the way the plan addresses matters such as 

resource consent applications for modification or removal of significant 

trees, in light of the comments you have made about shading and 45 

debris, do you think it would be useful under a resource consent 
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application the Council was expressly directed to consider things such 

as concerns about nuisance effect to the tree? 

 

MS REA:   Are you asking if those things could be handled outside a resource 

consent process? 5 

 

MR CONWAY:   It is more about should the District Plan direct consideration 

of nuisance when it comes to considering a resource consent 

application. 

 10 

 It may be a matter you are not comfortable - - -  

 

MS REA:   No, I am sorry, I am not. 

 

MR CONWAY:   - - - expressing your view on, that is fine.   15 

 

 Thank you.  Thank you, sir. 

 

SJH:   Thank you.  Ms Huria? 

 20 

MS HURIA:   Just a point of clarification if I may; so the liquid amber is also 

on the plan, the operative plan? 

 

MS REA:   Yes it is. 

 25 

MS HURIA:   Is proposed for the new plan? 

 

MS REA:   I do not know, I hope not. 

 

MS HURIA:   So this submission is limited to the coastal redwood? 30 

 

MS REA:   Yes it is. 

 

MS HURIA:   Thank you.  Thank you, sir. 

 35 

SJH:   Thank you.  Ms Dawson? 

 

MS DAWSON:   Thank you, so just following up from Ms Huria’s question, 

you said you hoped that the liquid amber was not listed? 

 40 

MS REA:   Yes. 

 

MS DAWSON:   And I note – I mean because your submissions is on the 

coastal redwood, but - - -  

 45 

MS REA:   Yes. 
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MS DAWSON:   - - - if you found out that the liquid amber was to be relisted 

say, would that be of concern for you and your parents? 

 

MS REA:   Yes, definitely. 5 

 

MS DAWSON:   Yes, all right, thank you.  And presumably when your parents 

first moved into this property, I mean that tree would have been a lot 

smaller back then. 

 10 

MS REA:   Yes, it would have been. 

 

MS DAWSON:   In your childhood too, it- - -  

 

MS REA:   Yes it was, yes, it was lovely. 15 

 

MS DAWSON:   So over time it has become, and you were saying, “It has 

become less and less appropriate in this particular urban setting”. 

 

MS REA:   Exactly, yes that is true. 20 

 

MS DAWSON:   Yes.  Could we just go back to the Google Earth, just so that I 

can see where the Blair Street is, if you could – because is it very close 

to Northlands? 

 25 

MS REA:   Yes, if you go down the road - - -  

 

MS DAWSON:   Yes, I know where it is, so it comes out into, what is the 

shopping area of Papanui Road that - - -  

 30 

MS REA:   Kentucky Fried Chicken on the corner. 

 

MS DAWSON:   Right, yes I know. 

 

MS REA:   Yes. 35 

 

MS DAWSON:   So in terms of sort of the future residential use of that area, it 

is an area that could well become more intensively use or it is a - - -  

 

MS REA:   According to The Press yesterday morning, it is definitely - - -  40 

 

MS DAWSON:   Is it in one of those areas in the Press? 

 

MS REA:   Yes it is. 

 45 
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MS DAWSON:   Yes.  And in your view is it in an appropriate location for 

people to continue to live at that, I suppose “an older age”, it is close – 

not with the tree – but just as a location? 

 

MS REA:   Yes, the three houses next door you can see us, 4, 2 and 8 which 5 

are also significantly shaded by the tree, they have got elderly people in 

them as well. 

 

MS DAWSON:   Right, okay, thank you very much, thanks for your help. 

 10 

SJH:   Thank you.  Dr Mitchell? 

 

DR MITCHELL:   Thank you, sir.  Good morning, Ms Rea. 

 

MS REA:   Good morning. 15 

 

DR MITCHELL:   Just two questions, please; your evidence is very clear, I just 

want to just clarify a couple of matters. 

 

MS REA:   Thank you. 20 

 

DR MITCHELL:   Do you know how your parents became aware of what the 

Council’s intentions were for the scheduling of trees in the plan that we 

are considering? 

 25 

MS REA:   I think it may have come through my sisters who are planners. 

 

DR MITCHELL:   Do you know if the Council made direct contact with your 

parents or that - - -  

 30 

MS REA:   No. 

 

DR MITCHELL:   - - - or that your family sort of found out about it through 

the jungle telegraph or something similar? 

 35 

MS REA:   Yes, the jungle telegraph. 

 

DR MITCHELL:   It was? 

 

MS REA:   Yes. 40 

 

DR MITCHELL:   Thank you.  And secondly, at page 2, paragraph 4.3, you 

have quoted Mr Graham and Mr Conway asked you about this - - -  

 

MS REA:   Yes. 45 
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DR MITCHELL:   - - - and the quote from Mr Graham’s evidence is, that “the 

property is shaded by the tree for periods between 12.00 and 3.00 pm in 

March/July and September”. 

 

  [10.40 am] 5 

 

 My understanding of that statement is based on that he did an 

assessment in March being autumn, he did an assessment in July being 

winter, and he did an assessment in September being spring. 

 10 

MS REA:   That is how I take it too. 

 

DR MITCHELL:   Found it as being shaded at those three times but that is not 

to infer that the shading only occurs in March, July and September and 

as you said in your evidence that follows it is through that entire 15 

approximately six month period between March and September that the 

shading effect occurs, do I understand that correctly? 

 

MS REA:   That is correct. 

 20 

DR MITCHELL:   Thank you.  Thank you, sir. 

 

SJH:   Judge? 

 

JUDGE HASSAN:   Thank you, sir.  Yes, good morning, Ms Rea, just a few 25 

questions of clarification too.  I wonder if we could just perhaps start 

for orientation at your paragraph 4.5 just to make a few things clear. 

 

MS REA:   Yes. 

 30 

JUDGE HASSAN:   First of all, just to clarify – and this is just a question for 

the record, a couple of times in your explanation you have referred to 

your parents being 75 years old at the moment? 

 

MS REA:   Yes. 35 

 

JUDGE HASSAN:   But here at 4.5 you refer to them as 70 so just that we 

understand, they are 75 years old? 

 

MS REA:    Mum turned 70 and Dad is 75, yes. 40 

 

JUDGE HASSAN:   All right, that is good to know. 

 

 Just on this question of amenity, effect and shading. I thought I heard 

you say before but please correct me if I am wrong, when I first read 45 

this evidence I got the impression you were seeking the opportunity for 
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your parents to be able to fell this tree and primarily out of concern for, 

for instance, shading consequences of an elderly couple living in their 

home and having a tree shadowing their house and front lawn.   

 

 But did I hear you say earlier in answer to Mr Conway that actually 5 

their preference is to leave the tree there for the next 10 or so years and 

I would like to know exactly what it is you are asking for there? 

 

MS REA:   I guess we have a situation where I am presenting evidence for my 

parents.  I would have them out of that property in some warm, dry, 10 

non-shaded little home where they did not have to pick up trees and 

debris and leaves and have branches fall on their home. 

 

 They are not going anywhere.   They love their house, they love the 

neighbourhood, they love the trees. 15 

 

JUDGE HASSAN:   Yes. 

 

MS REA:   So we could mitigate any stress and frustration for them while they 

enjoy their retirement there then I guess that is what we are trying to do 20 

by not having them to deal with scheduled trees and that process 

whereas they can just live and as they see fit. 

 

JUDGE HASSAN:   So could I capture it this way; they love the tree but what 

you would like in terms of your parents’ welfare, looking after them, is 25 

for them to have the freedom to enjoy their property and for you and 

your parents to make those choices over time for what is best for them 

without the impediment of having a scheduled tree, i.e., they love the 

tree, they intend to leave it there as far as they know at the moment, 

they just do not want to have that restriction on what might be the 30 

better choice for them in the future.  Does that capture it? 

 

MS REA:   I wish I could have put it as eloquently as you just have, yes, thank 

you. 

 35 

JUDGE HASSAN:   Right, okay, I think that covers it for me, thanks very 

much. 

 

SJH:   The Judge is very eloquent. 

 40 

 A comment rather than a question, your comment your parents are not 

going anywhere and that we heard earlier evidence from both the 

District Health Board and others of the importance of elderly people 

being able to stay on in their own properties and their own communities 

in the same area, so your comments have support from those sources. 45 
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MS REA:  Thank you. 

 

SJH:   Anything arising, Mr Conway? 

 

MR CONWAY:   No, sir. 5 

 

SJH:   Thank you, Ms Rea, you may stand down. 

 

<THE WITNESS WITHDREW [10.43 am] 

 10 

SJH:   Now, excuse me if I pronounce it wrong; Mr Ostash? 
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<DR MICHAEL OSTASH, affirmed [10.44 am] 
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SJH:   Now, this evidence of yours is not quite in the form that we normally get 

so I will just have to go through a few formal matters with you.  Your 

full name is? 

 

DR OSTASH:   Michel Ostash. 5 

 

SJH:   And your qualifications? 

 

DR OSTASH:   I have got a Bachelor of Agricultural Science with quite a lot 

of Horticulture from Lincoln University and a PhD and like 10 

John Thornton I have done quite a few block courses at Wintec in 

Arboriculture which have included tree evaluation and hazard tree 

assessment. 

 

  [10.45 am] 15 

 

SJH:    Thank you, and your work experience and where are you currently 

working? 

 

DR OSTASH:   Same place as John, City Council. 20 

 

SJH:   So you are from the City Council? 

 

DR OSTASH:   Yes, I do a lot of work with data capture of street trees and 

park trees and also assist with tree protection matters and public 25 

enquiries. 

 

SJH:   And this is your personal submission and evidence? 

 

DR OSTASH:   It is indeed. 30 

 

SJH:   Right, you filed one piece of evidence dated 10 December 2015, and a 

further one of 18 December which is rebuttal and comments on 

Ms McKeever’s evidence, is that correct? 

 35 

DR OSTASH:   Yes, so there should be three bits and pieces all told, like my 

original submission and then there is - - - 

 

SJH:    I am just talking about what you have filed as evidence.  One was dated 

10 December and then one was dated 18 December. 40 

 

DR OSTASH:   As evidence, that is right. 

 

SJH:   Yes. 

 45 

DR OSTASH:   Yes, one was a rebuttal. 
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SJH:   And do you have any corrections to it or can you confirm that it is true 

and correct? 

 

DR OSTASH:   It is accurate as far as I know.  5 

 

SJH:   Thank you.  Well, you have an opportunity now for a 10 minute 

summary of this evidence. 

 

DR OSTASH:   Okay, I will have to rush.  I have just tried to summarise my 10 

submission plus the two pieces of evidence and there are three main 

areas that I have looked at here.  One is the list of notable trees that we 

are left with and the number of trees on it and I think the proposal to 

slash it by 75 percent is a little bit too - - - 

 15 

SJH:   Well, we are dealing now with the proposal in front of us, not the 

original. 

 

DR OSTASH:   Okay, dealing with the mediated proposal, that is my next 

comment, which is that I support the mediated agreement and I think 20 

with the addition of about 91 extra trees will be really quite good.  That 

is my second paragraph there. 

 

 Third thing I say about tree numbers in general is, yes, I disagree with 

Fulton Hogan’s removal of the protection of the pre-European kowhais 25 

at Templeton Golf Course on Pound Road.  I think they should be 

reinstated because they have a great deal of botanical and ecological 

significance. 

 

 Now, this is a comment which probably should not be in this section 30 

but I agree with John Thornton’s comments that the tree maintenance 

fund needs to be increased to help the public and also I think there 

could be the trade-off reducing rates for people who have notable trees 

on their properties so that we consider public effort into having the tree 

there and maintaining it. 35 

 

 Now, the assessment is my second main point.  I think the existing 

method like John Thornton mentioned, I think it works fine.  You could 

improve it a bit by modifying some of the details in it and that could be 

added to the City Plan to make it even more clear and even less 40 

subjective though it is not very subjective and it has worked well and it 

has had public input as Walter has submitted and the trees that we have 

got on it are basically the trees that the public called to be protected and 

that includes native trees and large historic European trees. 

 45 
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 So, if we were to accept the mediated agreement, now basically, there 

are two bits to it.  The first is the 400 or so trees that made the CTEM 

method including the thresholds for condition and for other things and 

the other part is just the trees that had “fair” health and “fair” structure 

and “poor” or better shape. 5 

 

 So, those were effectively rated using the original method as well as 

those criteria from the proposed method so we have a bit of a 

hodgepodge there in what happened, but I would be quite happy with 

that if we added those extra 91 trees.  I think that would be a really 10 

good solution for everyone. 

 

 But now my third comment is about trees protected as a condition of 

subdivision. 

 15 

 Now, I am aware that the Crown and Andrew Long and Eliot Sinclair, 

Claire McKeever, working for them, have made submissions regarding 

those trees and my proposal is to re-include the restricted discretionary 

activity clause 8.3.7.3 which allows the Council to protect trees as a 

condition of subdivision using consent notices. 20 

 

  [10.50 am] 

 

 And I will go into my reason for that, I think it is a systematic process 

and a fair process, all subdivisions get looked at and only the good trees 25 

and also the trees that are not obviously in the way of building and the 

like get protected.  So we can have continued infill and subdivision and 

we can also retain the better trees on the skyline so we can have the 

best of both worlds and trees in the process.  And the experts, basically 

the Council arborists, get to look at the trees if we do have the consent 30 

notice process continued. 

 

 Now, I think that the policy section supporting that statement should 

also be included and I have got it in my recent summary of evidence.  

So basically it is saying that subdivision and tree protection when that 35 

happens is a negotiated process and property owner rights get 

considered. 

 

 So we do protect some of the trees that are, basically, most protectable, 

and we consider what the landowner needs to do too and future 40 

building, it will allow that to happen.   

 

 And I think the clearance of vegetation statement that used to be in the 

city plan should be reinserted because it makes the process more clear, 

you do not have - - - 45 
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SJH:   This is in the existing plan or a previous? 

 

DR OSTASH:   Now, it was in the plan before the very latest version I think 

where section 8 came into it, the version before that, so I have 

reinserted here for consideration. 5 

 

SJH:   All right, thank you. 

 

DR OSTASH:    I will go onto some of my reasons now. 

 10 

 I will start with the reasons for not slashing 75 percent of the protected 

tree list.  Whether we use the mediated agreement or keep the existing 

method, I think that the public doesn’t want a 75 percent slashing.  The 

sheer - - - 

 15 

SJH:   Look, I am sorry, we are now in a position where it has not been 

slashed. 

 

DR OSTASH:    Okay, the mediated agreement is what I am talking about. 

 20 

SJH:   And the mediated agreement is what is in one front of us. 

 

DR OSTASH:    Okay, sorry. 

 

SJH:   Take that as your starting point, okay. 25 

 

DR OSTASH:    Okay, that is good, I will do that, and will keep going in that 

direction which is really excellent. 

 

 So I support the mediated agreement especially with more trees 30 

wholeheartedly, it is a really big improvement. 

 

 Now, the large mature trees have considerable landscape amenity 

value, as I mentioned in my summary, and because the notable trees are 

only on 0.3 percent of the properties in Christchurch, only 0.3 percent 35 

of the properties have a notable tree they sort of don’t really impeded 

subdivision or infill at all, it is pretty negligible and it is the same with 

existing trees protected as a condition of subdivision.  But that figure is 

0.9 percent of the properties so, in terms of the ability to re-subdivide 

and infill, the impact is negligible too.  So we might as well as keep the 40 

existing subdivision trees and the enormous amenity value that they 

add to Christchurch and also to add to psychological benefits of having 

trees softening harsh buildings and the like, particularly important after 

earthquakes as John mentioned. 

 45 
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 Now, I think it is important to protect trees on subdivisions because 

that is really where the rubber hits the road in terms of development.  

So also I think that I will get back to that later but I think that is a fair 

time to do it because people gain extra money and some of it goes into 

fees for subdivision and the like and Council reserve contributions and 5 

I think that those could even be reduced if there a pre-protection instead 

so everything would wind up fair to the sub-dividers and it is quite 

possible to do. 

 

 Now, I have got a few comments on the assessment systems; the 10 

proposed system, which in my opinion is quite inefficient because 

although most of the trees which do get selected by it, yes, they are 

mostly good trees but, you know, it has basically thrown out a lot of 

good trees as well but, yes, I will go back on that because with the 

mediated agreement most of the good trees have gone back in so that is 15 

good. 

 

 Now, the advantages of the current method, I think there is a lot of 

things going for the current method.  Now, it is based on a method that 

is highly respected in Britain and the one that is mostly used by British 20 

councils called the Halliwell system. 

 

  [10.55 am] 

 

 And then that was modified in the Royal New Zealand Institute of 25 

Horticulture method which then got further modified to become STEM.   

So basically it is a well-tested method and it has also been adapted by 

Walter Feilding-Cotterel and by lots of public consultation at various 

stages to protect the trees that the public of Christchurch want 

protected.   30 

 

 It has also had research go into and Don Robertson recommended the 

incremental increases in protection which Rob Graham also said 

positive things about originally and then he seemed to have recanted 

like Galileo somehow.  But, yes, originally he really supported those 35 

increments because they separated the good trees from the poorer trees 

really effectively, rather than having a whole lot of trees that were in 

the sort of grey area that you might include or you might not include, it 

was obvious whether one would go in or not. 

 40 

 Now, the other thing I mention that in my list of points, the other thing 

is native trees get a much better go than STEM does or the proposed 

method which is basically a variation of STEM.  Now because they are 

smaller we have got criteria which allow the biggest and best native 

trees to go in, and that is definitely what the public wants, and they also 45 
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want ecological groups and the “Share an Idea” consultation also 

mentioned native trees quite a lot too. 

 

 Now, the inclusion of very large historic European trees is something 

that we really want too and the proposed method rated hardly any trees, 5 

only 2 percent of the total value was for historic value and for age 

although a large proportion of the trees were over 100 years it seemed 

the assessors didn’t use those categories much for some reason. 

 

 Now, the inclusion of trees in areas with few trees, like eastern 10 

Christchurch, like the Central City, well, trees in areas with few trees 

get extra points in the existing system so that is another advantage of it.  

Now, it is easy to use, it takes a few minutes to rate a tree using the 

existing system, the public can use it, developers can look at it and 

think whether their tree might get protected as a condition of 15 

subdivision or not so it is very transparent. 

 

 The proposed system is extremely complicated and it takes about 

45 minutes to rate a single tree so I don’t really see the advantage there.  

It is more rigorous in terms of removing more trees but, yes, there is a 20 

lot of costs too compared with the existing system that works fine.  The 

current method reflects the will of the community as I mentioned, 

natives and large historic species.   

 

 Now, trees protected as a condition of subdivision also make a major 25 

contribution to the landscape and even if they don’t qualify for notable 

trees or significant trees, as they may be called in the future, they still 

are mature trees and it is a lot better saving them rather than wasting 

them because it will take decades for newly planted trees to reach the 

same ambience. 30 

 

 And I include some photos of the better subdivisions like Broad Oaks 

and another one, Hillmorton, Linden Grove which are really beautiful 

subdivisions and the existing trees have been protected, some as 

notable trees, some as trees protected as a condition of subdivision.  35 

The subdivision process also protected some trees in parks and on 

streets and it is a really lovely area and people do pay more to live there 

and there are psychological benefits from living in leafy treed areas.  

And the public commented on cheap and nasty infill subdivisions with 

heaps of concrete and no trees in “Share an Idea”, it is not what they 40 

want. 

 

 Now, I have mentioned trees are threatened at time of subdivision.  

There are large scale subdivisions which aren’t filling up with houses 

yet which will produce places for a lot more people to live.   45 
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 Elliott Sinclair, their two proposals to only protect trees if they gain the 

criteria of notable trees or significant trees, as they may be called in the 

future, would cut out 83 percent of the trees with the rating we 

normally use which is 18 points in the existing system and I enclose all 

the details in my latest evidence summary. 5 

 

  [11.00 am] 

 

 So that would be a loss of about 2,800 trees, which – in terms of 

amenity value – It is about the same magnitude as the original proposal 10 

to slash 75 percent of notable trees which appears may not happen 

which is really good. 

 

 Now, currently there is an effective process for removing tree 

protection as a condition of subdivision and that is also included in my 15 

summary of evidence. 

 

 So basically, the main reasons for removing trees protected as a 

condition of subdivision is if they are in poor condition, their dying or 

diseased and the like, or if it is not possible to build or fully use the 20 

section. 

 

 Now Eliot Sinclair wants to give landowners the right to remove any 

tree protected as a condition of subdivision whether the site is needed 

for development or not, and it does not meet notable tree criteria and 25 

that could nuke a whole lot of the trees, namely 83 percent, so I do not 

think that is fair or necessary, it will waste all the work that has gone 

into protecting those trees and keeping the city green in spite of lots of 

subdivisions, and having the best of both worlds and they are proposing 

to nuke it. 30 

 

 Now, I have also mentioned terminology; I think we should retain the 

heritage tree term plus the extra protection that was given to them.  I 

think basically the Council would buy the land with a heritage tree if it 

came to the crunch, they would not for a notable tree, and I think there 35 

is confusion between significant trees on subdivisions and basically 

notable trees at the moment. 

 

 Eliot Sinclair only want to have one level; significant trees, only 

notable trees on subdivisions.  I think that has been part of the 40 

motivation for changing the terms.  I do not think that is a good idea 

because we want a green Christchurch. 

 

 And I have got my photos there.  Now I have proposed adding an extra 

91 trees since my last evidence.  As John’s mentioned, there has been a 45 
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few discrepancies in the condition grades and the comments by the 

arborists. 

 

 I think, you know, basically there has been a little bit of inexperience 

by one or two of the arborists there and there has been instructions to 5 

score really severely, and John and I looked at that list and from the 

photos and from what we knew of the trees, we had put some of the 

trees up a grade so we came up with 91 trees that we think should be 

included, now there is some really notable omissions like the cabbage 

trees at Burnside High School which are pre-European and everyone 10 

knows about, even in the mediated list, and there is pre-European 

kakatiya at Barry’s Bay and Little River.  There is some really good 

trees like the sequoiadendron at 51 Glandovey Road which although it 

has lost its top, it is not unsafe because of that and most people think it 

looks fine and really adds to the area greatly in terms of it amenity 15 

value.   

 

 There is a big sycamore I have got a photo of – I think it is where they 

used to have the relationship counselling place.  Durham Street near 

Armagh Street, nothing wrong with that; that is the sycamore, it is a 20 

weed, I think that is why that happened. 

 

 There is a nikau palm, tallest in the Canterbury area at 4 Jetty Road 

which has got to go and I think there has been a little bit of 

misunderstanding in the biology trees, like as with the cabbage trees at 25 

Burnside High, both the monocots, and they do not have a canopy or 

layer from which the bark and the internal wood of the tree growth, 

outwards and inwards.  Instead they have vascular bundles separated 

and throughout the trunk of the tree, and these bundles given their 

strength, so also the bark of the nikau palm has been damaged – I have 30 

had a look at it recently – I think the tree is still sound, at the very least 

it needs another investigation before we remove it from the list. 

 

 And the cabbage trees, I looked at them recently too, and there is some 

decay in them, they have been rated as having a life expectancy of five 35 

to 10 years; they have been there for several centuries, really. 

 

 Any questions. 

 

SJH:   Thank you.  Mr Conway? 40 

 

<CROSS-EXAMINATION BY MR CONWAY [11.04 am] 

 

MR CONWAY:   Thank you, sir, good morning Mr Ostash.  Just one point 

really to clarify, if I can summarise your position in relation to the 45 

schedule of trees, would it be that if you had been at the mediation, you 
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might have set the adjusted threshold slightly differently, but overall, 

you think that the list of the schedule is about right now? 

 

DR OSTASH:   Well, I think the number of trees protected with the mediated 

agreement, particularly if you added the extra 91 I have got there, is 5 

fairly good and there are quite a few trees that have been identified that 

really are in quite poor condition, and I think because of that, the 

survey has not been wasted, we have looked at the tree condition, so 

yes, I would be quite happy if the mediated agreement went on, 

especially if the extra 91 trees were added, but I still have some 10 

concerns about the method.   

 

MR CONWAY:   No, I am not asking about the method, I am asking about the 

output - - - 

 15 

DR OSTASH:   The number. 

 

MR CONWAY:   So the answer to my question is yes? 

 

DR OSTASH:   Yes, especially if the 91 extra ones go on. 20 

 

MR CONWAY:   Thank you, sir. 

 

SJH:   Thank you.  Ms Huria? 

 25 

MS HURIA:   No, thank you. 

 

SJH:   Ms Dawson? 

 

MS DAWSON:   No, no questions. 30 

 

SJH:   Dr Mitchell? 

 

DR MITCHELL:   No thanks, Dr Ostash, that is clear. 

 35 

SJH:   Judge? 

 

JUDGE HASSAN:   Just a couple of questions, Dr Ostash.  Just to clarify, are 

on the arborist team at the Council? 

 40 

DR OSTASH:   No. 

 

JUDGE HASSAN:   I just understood that to be your earlier evidence, I do not 

want you to go back over it, but just - - - 

 45 
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DR OSTASH:   What I do, I spend most of my time on is tree surveys of bark 

trees and street trees. 

 

JUDGE HASSAN:   And are you involved in subdivision applications?  

 5 

DR OSTASH:   Sometimes – John Thornton - - - 

 

JUDGE HASSAN:   I beg your pardon? 

 

DR OSTASH:   Sometimes, John Thornton does most of them but I do the 10 

overflow work and work during holiday times with the assessment - - -   

 

JUDGE HASSAN:   I am just a bit concerned about – you referred to Eliot 

Sinclair’s approach in subdivision applications being a proposal to 

“nuke”, and I did not think that was a particularly balanced comment.   15 

 

 You refer to 2,800 trees being lost under their proposal but you make 

no mention of new trees going in with subdivision.  So if new trees go 

in, there would be far less in net terms than 2,800 lost, would it not? 

 20 

DR OSTASH:   Well, if new trees go, in according to the proposed evaluation, 

- - - 

 

JUDGE HASSAN:   Would it be far less than 2,800, just cut to the answer 

please? 25 

 

DR OSTASH:   Yes, indeed, very few new trees would go on because - - - 

 

JUDGE HASSAN:   Sorry, no, just pause a minute. 

 30 

 If new trees are added to an environment at the time of subdivision, the 

net loss would be a lot less than 2,800, am I right or wrong? 

 

DR OSTASH:   Could you explain the question a bit more, which trees were 

you referring to, sir? 35 

 

JUDGE HASSAN:   You know that subdivision is an opportunity to impose 

conditions? 

 

DR OSTASH:   Yes, it is. 40 

 

JUDGE HASSAN:   And do you know that conditions can cover things like 

tree planting? 

 

DR OSTASH:   Yes. 45 
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JUDGE HASSAN:   Depending on the rules, do you think the rules of the 

subdivision chapter should allow for that? 

 

DR OSTASH:   Yes. 

 5 

JUDGE HASSAN:   And if those rules do allow for that, and new trees are 

planted, the net loss would be significantly less than 2,800, yes? 

 

DR OSTASH:   Only we have got a delay of - - - 

 10 

JUDGE HASSAN:   You do not think so? 

 

DR OSTASH:   - - - of several decades before the new trees that are planted 

have the same ambience as the trees that really should have been saved. 

 15 

JUDGE HASSAN:   So you are not going to answer my question? 

 

DR OSTASH:   I disagree with your comments, sir. 

 

JUDGE HASSAN:   It is a question, and your opportunity is to answer it. 20 

 

DR OSTASH:   Could you repeat the question please, sir and I will try and 

answer it? 

 

JUDGE HASSAN:   Just moving on from that, your comment in summary was 25 

that during subdivision when it comes to consent notices, “only good 

trees get protected”.  Now that was the comment, and I am not asking 

you to repeat your comment, but that is what you said. 

 

 Now, the evidence we have got from Eliot Sinclair was that in fact 30 

what occurs is a variety of trees are protected and they showed us some 

trees which looked like, for instance, typical shelter belt trees being the 

subject of a consent notice.  Now that evidence would suggest that, for 

instance, the imposition of conditions at consent notice by the Council 

tends to gather all types of trees, not just those that are regarded as 35 

significant in terms of the criteria we have been discussing. 

 

 Would that be fair? 

 

DR OSTASH:   No, we have got a - - - 40 

 

JUDGE HASSAN:   It is not fair so it does not happen? 

 

DR OSTASH:   We have got a transparent system - - - 

 45 
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JUDGE HASSAN:   No, no, that was not what I said, I asked about the quality 

of the tree protection.  Does it cover trees like shelter belt trees 

occasionally? 

 

DR OSTASH:   Well, the cedars which are referred to in the evidence you 5 

mentioned, I have looked at the photo, they are both shelter belt trees 

and they are also specimen trees.  There are some in the Botanic 

Gardens, some really good specimens. 

 

  [11.10 am] 10 

 

JUDGE HASSAN:   Okay, and the process that was described, you say it is 

transparent; they say it is not transparent; they say the arborists tend to 

make their recommendations, the Council then imposes the conditions.   

 15 

DR OSTASH:   Well, there is - - - 

 

JUDGE HASSAN:   Now, I have not asked the question yet.  Just to get that 

issue clarified, would it not be a better process in transparency terms if 

conditions were imposed by reference to what the Plan specifies as 20 

valuable for protection? 

 

DR OSTASH:   Yes, that is why I think that in the Plan they should add 

conditions for trees protected as a condition of subdivision in order that 

we do, do that. 25 

 

JUDGE HASSAN:   And would it not be more transparent if in fact there was a 

need to protect trees that were not specifically scheduled for the Plan to 

specify the specimens that the community as a whole regards as 

relevant for protection at subdivision stage, rather than leave that to the 30 

discretion of the arborists? 

 

DR OSTASH:   Well, the standard that we have used for the trees protected as 

a condition of subdivision has worked really well for - - - 

 35 

JUDGE HASSAN:   Can you answer my question?  In your opinion, would it 

not be more transparent to have it in the plan? 

 

DR OSTASH:   No, I think it is transparent enough to have two different levels 

and there is money changing hands at time of subdivision. 40 

 

JUDGE HASSAN:   So you would prefer the arborist to have control over that?  

 

DR OSTASH:   No. 

 45 

JUDGE HASSAN:   You think that is a better approach? 
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DR OSTASH:   No, I think the arborists are constrained by the evaluation 

method and I think that that should be included (INDISTINCT 1.51) - 

- - 

 5 

JUDGE HASSAN:   And the plan should not constrain them further? 

 

DR OSTASH:   - - - plus the lower threshold for subdivisions. 

 

JUDGE HASSAN:   And the plan should constrain them further? 10 

 

DR OSTASH:   I think the plan should constrain what the arborists protect. 

 

JUDGE HASSAN:   Right, that is what I wanted to know, thank you. 

 15 

DR OSTASH:   Yes, but there should be two tiers.  Otherwise, we protect very 

few trees on subdivisions and people would notice exactly what they do 

not want according to the sharing idea consultation, concrete walls 

everywhere and hardly any trees. 

 20 

SJH:   Thank you.  Anything arising, Mr Conway? 

 

MR CONWAY:   No thank you, sir. 

 

SJH:   Thank you, Dr Ostash, you may stand down.   25 

 

<THE WITNESS WITHDREW [11.12 am] 

 

ADJOURNED [11.12 am] 

 30 

RESUMED [11.32 am] 

 

SJH:   Thank you. 

 

 The Secretariat has just brought to my attention further problems with 35 

the sound which I am afraid is beyond our control and we had nothing 

to do with it being put in, but could I just remind witnesses to speak 

loudly into the microphone. 

 

 But if there are people at the back who are struggling, feel free to come 40 

forward to the spare table here if it would help you. 

 

 Ms Baumann? 

 

MS BAUMANN:   Thank you sir.  I call Robyn Burgess. 45 
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<ROBYN LOUISE BURGESS, affirmed [11.33 am] 
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<EXAMINATION BY MS BAUMANN [11.34 am] 

 

MS BAUMANN:   Thank you.  Can you confirm that your full is Robyn 

Louise Burgess? 

 5 

MS BURGESS:   It is.   

 

MS BAUMANN:   And that you prepared a statement of evidence which was 

filed on 10 December, and with additional material added on 

29 January?  Is that correct? 10 

 

MS BURGESS:   I filed a statement of evidence dated 10 December, yes. 

 

MS BAUMANN:   There was additional material you added on 29 January.  

And in that you set out your qualifications and experience? 15 

 

MS BURGESS:   That is correct. 

 

MS BAUMANN:   Are there any corrections you would like to make to your 

statement of evidence? 20 

 

MS BURGESS:   Yes, I have one correction I would like to make to my 

written evidence. 

 

 On page 13, Interiors, paragraph 9.3, first sentence; where it says “The 25 

ICOMOS New Zealand Charter also includes interiors in its definition 

of heritage fabric”.  Delete the word heritage.  It should just read “The 

ICOMOS New Zealand Charter also includes interiors in its definition 

of fabric”. 

 30 

MS BAUMANN:   Thank you.  And can you confirm that your statement of 

evidence is true and correct subject to that one correction you have just 

made? 

 

MS BURGESS:   Yes it is. 35 

 

MS BAUMANN:   And can you now read out your summary of your evidence 

please? 

 

MS BURGESS:   Thank you.   40 

 

 The key matters covered in my statement relate to the application of 

aspects of the ICOMOS New Zealand Charter in the Proposed 

Replacement District Plan; historic areas, settings, interiors and 

Heritage New Zealand’s submission with respect to some specific 45 

items to be added to the heritage schedule.   
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 Regarding the ICOMOS New Zealand Charter, I believe that it is 

appropriate that the Council has woven ICOMOS principles into the 

Proposed Replacement District Plan, taking into account, as other 

witnesses have already outline, that the purpose of the district plan 5 

extends wider than focusing solely on heritage conservation, whereas 

the ICOMOS Charter is specifically a guiding document on heritage 

conservation. 

 

 Regarding historic areas, I believe that historic areas ought to be 10 

recognised through district plan scheduling, however, the Proposed 

Replacement District Plan talks only of future assessment and 

identification required for historic heritage areas.  But does not yet 

include any specific historic areas in its Schedule of Significant 

Heritage Places. 15 

 

 My main concern for all historic areas is that there are appropriate 

provisions in the plan, including a clear assessment methodology to not 

only identify an area, and its extent, but to determine the outcome being 

sought.   20 

 

 To clarify my position with respect to Akaroa Historic Area in 

particular, and this is section 7.10 of my statement.  I have heard the 

oral evidence of Dr John Wilson, Janice Cook and Suky Thompson, 

and Mr Conway’s questions to them, but my position is on the other 25 

side of the fence from theirs, or indeed the Crown’s.   

 

 I do not agree that my position is on the other side of the fence, or in 

opposition.  I agree with Dr Wilson, Janice Cook and Suky Thompson, 

in particular that Akaroa is an exceptionally important area, and there 30 

needs to be a holistic approach taken to its scheduling, and that this 

ought to be a matter of priority. 

 

 I understand that a lot of work has been done in 2009, such as the 

studies by John Wilson and Louise Beaumont, Harrison Grierson and 35 

Boffa Miskell, as referred to in Dr Wilson’s statement.   

 

 There is an argument that for district plan scheduling the boundaries of 

an historic area in Akaroa could merit extending further than the 

Heritage New Zealand listed area.  However, I am uncertain as to 40 

details regarding any proposed district planning extension to the listed 

boundary based on those other assessments that have been undertaken. 

 

 I would support any interim planning measures in the meantime so that 

existing protection measures are not lost.  This is not my area of 45 

expertise, but Sandra McIntyre’s proposed interim protection 
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suggestion through character zones would appear to be a good 

suggestion. 

 

 Regarding settings in the plan I believe in identifying settings as part of 

heritage values of a place insofar as settings only extend as far as 5 

heritage values dictate.  Regarding interiors in the plan I believe in 

identifying interiors as part of heritage values of a place.  In my opinion 

heritage fabric of an interior, at least in a broad sense, ought to be 

clearly identified as part of the scheduling process through the heritage 

Statements of Significance and identified as to whether interiors are in 10 

or out of the Schedule of Significant Historic Heritage Places.   

 

 Finally, regarding Heritage New Zealand’s submission supporting the 

addition of 12 new items on the Proposed District Plan schedule, that 

specifically relate to the New Zealand Heritage list. 15 

 

  [11.40 am] 

 

 I accept the position of the Council heritage experts and their response 

to submissions of the owners of a rehutai in Menzies Bay and of 20 

Lansdowne Stables requesting the removal of those places from the 

schedule, namely, that rehutai continues to have significance and 

warrants being on the heritage schedule and that Lansdowne Stables 

does not meet the threshold for scheduling following extensive damage. 

 25 

SJH:   Thank you.  Mr Conway? 

 

<CROSS-EXAMINATION BY MR CONWAY [11.40 am] 

 

MR CONWAY: Thank you, sir.  Good morning, Ms Burgess. 30 

 

 Now, just checking through some of these matters you have talked 

about this morning; in terms of ICOMOS, paragraph 6.7 of your 

evidence refers to Council appropriately weaving ICOMOS principles 

into the District Plan taking into account the local circumstances.  35 

 

 Could you just clarify what you are referring to when you say “local 

circumstances”? 

 

MS BURGESS:  As I said before about the purpose of the ICOMOS Charter is 40 

to guide heritage conservation and the purpose of the District Plan has a 

much broader purpose and so my understanding for the Proposed 

Replacement District Plan is that it has to have a whole range of things 

relating to the Order of Council expectations including clarity and 

certainty and processes reducing the number of resource consents.  45 

Also taking into account the earthquakes as well. 
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MR CONWAY:   Thank you. 

 

 Now, in terms of heritage areas, I note your comments this morning 

about those and I just want to go to paragraph 7.13 of your evidence, 5 

and just clarify one part of that.  When you say there, “I agree that there 

is still work to be done by Council before historic areas can be included 

in the District Plan” – Is that still your view? 

 

MS BURGESS:  This is where I am uncertain; at the mediation that I attended 10 

on, I think, 10 November last year we discussed – sorry, it was the 

expert witness conferencing on 10 November – we discussed where the 

Council was at with historic areas, because I believe that historic areas 

ought to be scheduled in the District Plan. 

 15 

 My concern is that historic areas are treated differently from 

individually scheduled items in the District Plan, because I think the 

rules need less rigour around them.  But each historic area also has 

different values so my concern was that the Council considers each 

historic area and considers whether it has sufficient information and 20 

regulatory framework to go on the District Plan. 

 

 At the expert conferencing, it was explained to me that some work had 

already been done by the Council, particularly in 2009 and then the 

earthquakes intervened and so not all the work was carried out, and that 25 

some of the work was out of date also, and this was the reason why 

historic areas had yet to be added to the District Plan.  And so I took 

that into account, and I believe that there seems to be a lot of merit in 

continuing to do work to have an adequate framework and assessment 

methodology to put historic areas onto the plan. 30 

 

MR CONWAY:  So in terms of our current position and in your current view 

on this; are you saying that further work needs to be done before, say 

the Akaroa Historic Area could be included in the plan, or are you 

saying it could be included now?  35 

 

MS BURGESS:  And this is where I am uncertain, but there is the Akaroa 

Historic Area which is a relatively – it has very clear extent which is on 

our list. 

 40 

 And so listening to the evidence of other witnesses in the last couple of 

weeks, there seems to be disagreement as to what an appropriate 

boundary would be.  I believe that there is merit in putting the current 

historic area on the schedule, but I understand that there is also merit in 

extending the boundaries. 45 
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 What I am unclear about is how much work the Council has done in 

terms of defining what the extended boundaries would be and also the 

controls that would be associated with that. 

 

  [11.45 am] 5 

 

MR CONWAY:   So your comment about work to be done should be seen in 

the context of the boundaries and also the controls that would apply? 

 

MS BURGESS:   Correct. 10 

 

MR CONWAY:   Thank you.  Moving now to interiors and in 9.1 you say, in 

your opinion interiors usually form part of the heritage values of a 

place.  Why is that? 

 15 

MS BURGESS:  An interior is not – a place is a place, an interior is not usually 

separated from the exterior in terms of its historical and cultural and 

architectural values. 

 

MR CONWAY:   So it is a question of whether you can separate out a building 20 

into exterior and interior. 

 

MS BURGESS:   You can separate them out but you can expect that a place 

that has some cultural heritage significance potentially will have 

interior value. 25 

 

MR CONWAY:  In 9.3 you go on to note that ICOMOS, and then 9.4 you 

mention the New Zealand Heritage list.  Now if interiors were not 

protected by the plan, do you consider that would be consistent with 

ICOMOS and the New Zealand Heritage list? 30 

 

MS BURGESS:   I think that where there are interiors of cultural significance 

then they should be scheduled in the plan and therefore that would be 

in keeping with ICOMOS and the New Zealand Heritage list.  I think 

the interiors need to be identified as having the significance. 35 

 

MR CONWAY: So you are saying they should be protected by the District 

Plan, if they are identified in the District Plan, is that in summary what 

you are saying? 

 40 

 In terms of that point and you deal with it in 9.6, you did say there that 

you are seeking essentially a clearer record of what parts of the 

interiors of the heritage item are protected. Say we focus on the 

interiors that are scheduled, and we will come to how that might be 

done in a moment, if that was done, are you seeking a full 45 

comprehensive inventory of all the interior features? 
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MS BURGESS:   No. 

 

MR CONWAY:   No.  So what are you seeking in terms of that schedule and 

can you clarify precisely what you think a schedule of interiors would 5 

cover?  

 

MS BURGESS:  In a broad sense identifying whether - at the most general 

level, would be to identify whether a particular place has an interior of 

significance.  Better still, would be to identify the general types of 10 

features that are in there and in some cases of notable interior features, 

they would be identified, for example, a particular staircase or 

panelling or original wallpaper, or something like that. 

 

MR CONWAY:   And so in a situation where that is taking the first category, it 15 

was simply noted that the interior was included, you say that would be 

sufficient to at least provide the clarity about whether the interior is 

protected? 

 

MS BURGESS:   I think for an owner to understand whether there interior is 20 

included, to have some justification for that, yes. 

 

MR CONWAY:  And if there was not such a tick box but it was generally 

accepted that heritage fabric included all interiors, would that provide 

the same degree of certainty that interiors were protected? 25 

 

MS BURGESS:   That would be a very – yes, but it may not be correct, I guess 

is the answer to it.  So if you want all interiors to be protected, then that 

would include interiors that perhaps do not have any value, they would  

be altered for example. 30 

 

MR CONWAY:   Finally, on the question of statements of significance, do you 

consider that statements of significance would be a suitable place to 

record matters of interiors, or are you suggesting that the list of interior 

features of whether they are included, should be in the plan itself? 35 

 

  [11.50 am] 

 

MS BURGESS:   I am not a planner so I will just give my opinion as a 

practitioner.  I think that the statements of significance are useful 40 

because they sit outside of the plan and therefore they can be updated 

as more information comes to hand.  However, because the plan is the 

primary thing that all the property owners of heritage places would 

look to, they need to have some certainty in looking to the plan as to, 

for example whether their interior is in or out. 45 
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MR CONWAY:   Thank you.  Thank you, sir. 

 

SJH:   Thank you.  Ms Huria? 

 

MS HURIA:   No, thank you, sir. 5 

 

SJH:   Ms Dawson? 

 

MS DAWSON:  Thank you very much, Ms Burgess, I have got three 

questions.  In relation to interiors, which you have just been discussing, 10 

even though you have said that interiors and exteriors are intimately 

related and some interiors may or may not have levels of significance, 

do you consider that there is then a choice that a Council might make in 

terms of the regulatory side as to on balance whether it is appropriate to 

provide lesser or more stringent rules over the protection of an interior 15 

versus an exterior? 

 

MS BURGESS:   Yes. 

 

MS DAWSON:   So despite their significance there is that choice is available? 20 

 

MS BURGESS:   Yes. 

 

MS DAWSON:   And does that go to a matter of effectiveness and fairness and 

the ability for people to continue to use and reuse their properties? 25 

 

MS BURGESS:   Yes. 

 

MS DAWSON:   Thank you.  Turning to the Akaroa historic area and I think 

you have said that an interim protection along the lines of, say, 30 

Ms McIntyre’s suggestion is something that seems sort of a potential 

interim means.  So from your view is the information that is available 

about the registered Heritage New Zealand historic area of Akaroa, is 

there adequate information about that and clear information and about 

its boundaries for it to be identified in some way in the district plan 35 

albeit that maybe interim provisions are attached to that? 

 

MS BURGESS:   Yes. 

 

MS DAWSON:   Yes, so it is not unclear, it is whether anything beyond that 40 

might be - - - 

 

MS BURGESS:   Correct. 

 

MS DAWSON:  - - - a need to clarify.  All right, thank you.  Now, my last 45 

question is about settings and it goes to a submission that has come 
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from another source, the wording about what a setting needs to be.  

And I think some people – I think the Council’s definition talks about it 

contributing to the heritage values whereas as I read the ICOMOS test 

it talks about being integral to the heritage values.  Do you see those 

two words as being similar or is one a higher test than the other in your 5 

view? 

 

MS BURGESS:   The setting can be integral to the place and be as an equal 

relevance to a heritage item but usually the heritage item is the thing of 

most importance and its setting contributes to it.  Does that answer your 10 

question? 

 

MS DAWSON:   So what I am saying is if the cut off for what is a heritage 

item or not was specified to be integral to, which I think is the wording 

from the ICOMOS charter, the New Zealand charter. 15 

 

MS BURGESS:   Yes. 

 

MS DAWSON:   Is that a higher test from contributes to? 

 20 

MS BURGESS:   Yes. 

 

MS DAWSON:   All right, thank you, that is all I wanted.  Thank you very 

much. 

 25 

SJH:   Thank you.  Dr Mitchell? 

 

DR MITCHELL:   Thank you, sir.  Good morning, Ms Burgess.  Does Heritage 

New Zealand have funding to allow it to purchase heritage buildings in 

Christchurch? 30 

 

MS BURGESS:   Heritage New Zealand is a Crown entity and so we are 

funded by the government.  We don’t have specific funds to purchase 

properties.  We own some properties which are open to the public but 

we don’t have funds to specifically purchase properties. 35 

 

DR MITCHELL:   Thank you.  Just a hypothetical, that if we were satisfied on 

engineering grounds that a rebuild, and I use that term in its sort of 

general sense, was unaffordable but that the building had high heritage 

values, what would you do in those circumstances with respect to 40 

listing? 

 

MS BURGESS:   I am sorry, can you just repeat the question so I can think 

about it? 

 45 
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DR MITCHELL:   I am sorry, I probably didn’t explain it very clearly.  Let us 

assume that there is uncontested evidence that a building has high 

heritage values, it has been damaged significantly by the earthquake 

and the engineering evidence is uncontested and clear that restoring 

that building or rebuilding it or whatever is clearly uneconomic, should 5 

that building still then be listed? 

 

  [11.55 am] 

 

MS BURGESS:   Okay, so I will answer part of the question and I think 10 

perhaps the other part of the question may need to be directed to my 

other colleagues. 

 

 Before the earthquakes, for example there were in Christchurch City 

463 individual historic places or historic areas and we now have 332.  15 

Most of those, not all but most of those have been, the 120-something 

have been taken off the list as a result of loss through earthquake 

damage.  And there is a relatively straightforward process where a 

place has been lost and its heritage values have gone then we use it is 

now called section 79 under our Act, we take - - - 20 

 

DR MITCHELL:   I understand. 

 

MS BURGESS:   We take a place off.  There is a step that happens before that 

where Heritage New Zealand can give advice and that is through our 25 

architectural and planning process. 

 

DR MITCHELL:   Sorry, that is not the thrust of my question.  The thrust of 

my question is of those heritage buildings that remain, and I am talking 

about listing in the district plan rather than under your jurisdiction. 30 

 

MS BURGESS:   Yes. 

 

DR MITCHELL:   If it is absolutely blatantly clear that a group 1 heritage 

listing building cannot be economically repaired and there is a country 35 

mile difference between what is required and what is affordable, should 

that listing remain in the district plan? 

 

MS BURGESS:   I don’t know the answer for the district plan, I know what we 

would do for Heritage New Zealand. 40 

 

DR MITCHELL:   All right, maybe I will take that up later.  The engineering 

evidence that we have in front of us says that to take a building from 

34 percent of earthquake code compliance to 67 percent is a reduction 

of earthquake risk of approximately a factor of 20 and to go from 45 

67 percent to 100 percent is less clear but it is something between five 
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and 10 times.  In a post-earthquake environment is there any 

justification at all for subjecting the public to any degree of risk higher 

than 100 percent of earthquake standard? 

 

MS BURGESS:   I am not qualified to answer those questions. 5 

 

DR MITCHELL:   You would accept that that would be perhaps a relevant 

consideration though when looking at whether the standard of 

reconstruction or rebuilding is appropriate? 

 10 

MS BURGESS:   For reconstruction or rebuilding the standard, yes. 

 

DR MITCHELL:   And repair? 

 

MS BURGESS:   I am not an engineer, I am sorry. 15 

 

DR MITCHELL:   You made a number of recommendations supporting the 

Council view about additional properties that should be included in the 

schedules to the district plan.  Do you think it is appropriate that the 

owners of all of those properties would have the opportunity to be (a) 20 

aware that their property was proposed to be listed and have the 

opportunity to make submissions about that? 

 

MS BURGESS:   Yes, I do and for the 12 specific places that we put in our 

submission my understanding is that all the owners were written to by 25 

Heritage New Zealand advising that we were doing that. 

 

DR MITCHELL:   Sorry, just to clarify that, I mean this is a district plan 

process. 

 30 

MS BURGESS:   Yes, my understanding is that my colleagues wrote to the 

owners of all the 12 specific places that Heritage New Zealand had in 

our submission that we were putting forward supporting the Council to 

add to their district plan and wrote to those owners advising them that 

we were supporting that.   35 

 

DR MITCHELL:   That is not quite the same as the Council notifying them - - 

- 

 

MS BURGESS:   Yes, okay. 40 

 

DR MITCHELL:   I mean my - - - 

 

MS BURGESS:   My answer was, yes. 

 45 
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DR MITCHELL:   That they were aware but they would need to be given the 

opportunity to make their views known? 

 

MS BURGESS:   Yes, my answer is yes. 

 5 

DR MITCHELL:   Thank you.   

 

  [12.00 pm] 

 

 Do you think there is a distinction to be made in heritage protection 10 

terms between buildings that are in the public domain and buildings 

within which people rely on for their shelter and essentially their 

economic welfare given that one’s house is generally one’s prime 

asset? 

 15 

MR BURGESS:   Yes. 

 

DR MITCHELL:    All right, thank you.  Thank you, sir.  That is all I have. 

 

SJH:   Thank you.  Judge. 20 

 

JUDGE HASSAN:   Thank you, sir.  Yes, good morning, Ms Burgess.  I have 

just got a couple of questions. 

 

 The first one, feel free to indicate to me that you think that is really a 25 

matter for our judgement rather than for your opinion but I have got a 

very broad question around ICOMOS and the reason I put that first 

qualifier to you relates back to the theory of your evidence not getting 

into this particular matter.   

 30 

 We have heard evidence in regard to ICOMOS from other witnesses in 

regard to Christchurch Cathedral and the theory of one statement of 

evidence relates to the question of cultural and social significance of 

the place and the theory put related to how that, in this case, should see 

us, for instance, making or ensuring reconstruction of the Cathedral on 35 

the Square.   

 

 My question is this:  In a circumstance, assuming the evidence leads us 

this way and we would have to reflect on that evidence, but if the 

evidence is that the proprietors of the building itself, the Cathedral it 40 

serves in terms of its immediate community, if their position is they 

cannot afford to reconstruct and to remain where they are in that 

historic place, they will have to rebuild a new cathedral.   
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 In terms of cultural and social significance, could it be consistent with 

the ICOMOS principles to allow for a new construction on that historic 

place of a cathedral, called Christchurch Cathedral? 

 

MS BURGESS:   I think there are a lot of ifs and buts in that but can I answer 5 

the question more broadly as opposed to just thinking about 

Christchurch Cathedral because then I have to think about other factors. 

 

JUDGE HASSAN:   Yes, I realise it is an awkward topic. 

 10 

MS BURGESS:   If you just put the question about whether the ICOMOS 

charter could allow for a place of high significance to be replaced 

effectively by another place in order to allow the cultural and social or 

spiritual significance of that place to continue, then the answer is yes, it 

is possible. 15 

 

JUDGE HASSAN:   Thank you, now just a couple of other questions of detail.   

 

 Can I ask you a question around an aspect of the new Act, the 

Heritage New Zealand Act, realise there may be submissions on this 20 

but do you feel comfortable enough – I am going to keep the questions 

general. 

 

MS BURGESS:   Yes. 

 25 

JUDGE HASSAN:   In section 13 on the functions of Heritage New Zealand 

subsection (2) refers to in performing its function, Heritage 

New Zealand must recognise the interests of an owner as far as those 

interests are known in a particular historic place, historic area, waahi 

tupuna, waahi tapu, or waahi tapu area. 30 

 

 First question is; are you familiar with whether or not that same 

principle was in the old Historic Places Act or is that new? 

 

MS BURGESS:   The wording to do with taking into account the interests of 35 

the owner is new in this Act. 

 

JUDGE HASSAN:   All right, and am I right to understand that when you refer 

to the practice of Heritage New Zealand in terms of its heritage list 

have been to identify interior features of note and you refer to the 40 

interests of owners in part your answer to Mr Conway, am I right to 

understand that that is one reflection of that directive in the 

Heritage New Zealand Act to take account of the interests of owners, in 

other words, to specifically identify interior fabric rather than protect it 

generally? 45 
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 MS BURGESS:   I am not sure that they necessarily – we have always 

identified interiors.  We just perhaps identify them to a greater degree 

for certainty now.  I think taking into account interests of owners is 

actually broader than just identifying specific features in a place so the 

answer yes, it could be but it is not just to do with that. 5 

 

  [12.05 pm] 

 

JUDGE HASSAN:   And is there a heritage protection principle in behind that 

directive in the Act as far as you understand and if so, what would you 10 

describe it to be taking account of the interests of the owner in that 

equation? 

 

MS BURGESS:  Yes, it can be a heritage protection principle but it can also be 

a matter of taking into account other factors outside of heritage. 15 

 

JUDGE HASSAN:   And on that principle, am I right to understand that 

principle assumes that a degree of partnership and cooperation is 

essential for heritage protection? 

 20 

MS BURGESS:   Yes, and communication. 

 

JUDGE HASSAN:    Thank you.  Finally, there has been some move in 

mediation towards a concept of certification being used in regard to 

types of works on heritage buildings. 25 

 

 One of the things which is occurring to me as I have heard different 

witnesses is there seems to be a mix of practices, and perhaps a lack of 

confidence in a common set of principles, that guide heritage 

professionals, particularly conservation architects. 30 

 

 Now; is Heritage New Zealand in a position to be able to help with the 

training and accreditation of conservation architects in particular in the 

practice of heritage protection and conservation? 

 35 

MS BURGESS:   It could be.  I am probably not the person to answer. 

 

JUDGE HASSAN:   Is there someone I could direct that to? 

 

MS BURGESS:   The next witness probably. 40 

 

JUDGE HASSAN:   All right, thank you.   

 

SJH:   I just want to ask one question relating to interiors and your linkages 

which you support the Council on and to do it I am going to refer to a 45 
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specific property but not for the detail but just illustrative of the issues 

that we are confronting.   

 

 At the end of a very long day yesterday we heard from Ms Whaitiri and 

Mr Hattaway who own a former parsonage at 19 Exeter Street in 5 

Lyttelton.  You would have read the transcript from yesterday? 

 

MS BURGESS:   No, I am sorry, I have not. 

 

SJH:  Leaving aside the extensive alterations to the outside, they showed us a 10 

number of photographs from the inside of this building which had been 

converted to two flats, converted back again, changed enormously.  

What do we say to them when someone was trying to protect that 

interior and if they want to change it they need a resource consent? 

 15 

MS BURGESS:   What do you say to them? 

 

SJH:    Yes? 

 

MS BURGESS:   You are just wanting my opinion? 20 

 

SJH:     Yes, you are a heritage expert. 

 

MS BURGESS:   Yes, I am just trying to understand that I am clear on your 

question.  In the case of a specific place that has a lot of alterations and 25 

does not clearly seem to have any, or very little, interior values it does 

not seem that they need to have unnecessary controls. 

 

SJH:   You would think it should not be listed then, the interior? 

 30 

MS BURGESS:   Without knowing specifically about - - -  

 

SJH:   If assuming what I told you correct, of course, because the other Panel 

members might disagree with me but on that assumption, 

hypothetically? 35 

 

MS BURGESS:   Yes, hypothetically. 

 

SJH:   All right, thank you.  Mr Conway, anything arising? 

 40 

MR CONWAY:   No, sir. 

 

SJH:   Ms Baumann, anything arising or any re-examination? 

 

MS BAUMANN:   No thank you, your Honour. 45 

 



 Page 1884 

  

Ch9: Natural and Cultural Heritage Commenced 18.01.16 

SJH:   Thank you, you may stand down, Ms Burgess. 

 

<THE WITNESS WITHDREW [12.09 pm] 

 

SJH:   Thank you, Ms Baumann? 5 

 

MS BAUMANN:   I would like to call David Margetts, please. 
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<DAVID BERNARD MARGETTS, sworn [12.09 pm] 
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<EXAMINATION BY MS BAUMANN [12.09 pm] 

 

MS BAUMANN:  Can you confirm your full name is David Bernard Margetts? 

 

MR MARGETTS:   I do. 5 

 

MS BAUMANN:   And that you prepared a statement of evidence which was 

filed on 10 December in which you set out your qualifications and 

experience? 

 10 

  [12.10 pm] 

 

MR MARGETTS:   Yes. 

 

MS BAUMANN:   And can you confirm that your statement of evidence is 15 

true and correct? 

 

MR MARGETTS:   Correct. 

 

MS BAUMANN:  And could you please now read out the summary of that 20 

evidence? 

 

SJH:   Yes, thank you. 

 

MR MARGETTS:  I wish to make the following changes to my evidence.  I 25 

clarify my statement at clause 5.1 that ICOMOS does not contemplate 

damage as a result of major events and note that the charter does in fact 

make allowance - - - 

 

SJH:   Well, sorry what is the change so we can just note it? 30 

 

MR MARGETTS: Okay, the change is now that the charter does make 

allowance for mitigating natural disaster.’ 

 

SJH:   Well what should we add?  I mean we just need your words so that we 35 

can make the change.   

 

MR MARGETTS:  Yes, the charter does make allowance for mitigating natural 

disaster. 

 40 

SJH:   Thank you. 

 

MR MARGETTS:   And I acknowledge Ian Bowman’s view to this effect.  It 

can be noted, however, that the charter provides no alternative route for 

conservation of heritage damaged by natural events.  I acknowledge 45 

Amanda Ohs’ rebuttal evidence at clause 4.1 and 4.1.1 in regard to two 
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specific settings and agree with her on the points made in regard to the 

Fendalton open air classrooms and the Orton Bradley stone cottage 

settings.   

 

 In regard to reconstruction and restoration, I stated at 9.9 there is a 5 

relatively subtle difference between the definition between the two.  I 

now wish to remove the word “subtle”. 

 

JUDGE HASSAN:  “Relatively” comes out too? 

 10 

MR MARGETTS:   Yes. 

 

DR MITCHELL:   Sorry, could you just repeat that paragraph number please? 

 

MR MARGETTS:  9.9.  The key matters covered in my statement relate to the 15 

provisions in topic 9.3 historic heritage.  I work as a heritage advisor, 

architecture and conservation for Heritage New Zealand and in my 

work I have been closely involved in post-earthquake damaged 

buildings providing advice to owners and Council around repair, 

upgrade and re-use.   20 

 

 In regard to the ICOMOS New Zealand 2010 Charter as the founding 

document, the importance of the ICOMOS charter as a foundation 

document has often been referred to throughout this hearing and it is 

used to inform best practice conservation work.  My experience is that 25 

reference is often made in resource consent applications that the works 

comply with ICOMOS charter, indicative that the charter is recognised 

as a foundation set of principles in common use. 

 

 The charter is a high level guide on the ideal means of conserving 30 

heritage and I would be concerned if its principles and intention were 

not to be properly effected to repair and upgrade earthquake damaged 

buildings. 

 

 In regard to settings, I support settings as the area of land surrounding a 35 

heritage building being integral and important to a heritage building 

and I also support Amanda Ohs’ evidence at clause 5.48 that states, 

“those settings are of an appropriate size and layout to ensure that the 

setting as identified contributes to the heritage values of the heritage 

item and to accurately delineate the special context of the item”.   40 

 

 I also recognise the extent of settings being considered as the legal 

boundary as the simplest and most practical approach to their 

determination.  I understand that the settings as proposed to go into the 

plan, identify any important other outbuildings important to the 45 
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heritage place and that non-contributory items located in the setting can 

undergo change without the requirement for a resource consent. 

 

 In regard to interiors, the extent to which it is intended that interiors are 

to be protected in the proposed plan is to be found within the definition 5 

of heritage fabric, ie “original and later material which forms part of 

the interior or exterior of a building”, and I have paraphrased that.  I 

understand this as capturing all aspects of interiors and in my evidence 

ask whether this is fair or reasonable.   

 10 

  [12.15 pm] 

 

 My suggestion is that the blanket protection of interiors should only 

apply to the most sensitive buildings, ie group 1, and that for group 2 

buildings, the majority of listings, only those interiors that have already 15 

been identified as significant be included.  In the interim the Council 

will have the opportunity before the next plan change to work further 

on assessing heritage building interiors so that more can be included 

and protected in the plan.  This will provide certainty for owners. 

 20 

 In regard to demolition I have supported the Heritage New Zealand 

submission that demolition be non-complying for groups 1 and 2 

buildings. If, however, the demolition of a group 2 building is 

contemplated under a discretionary status then I recommend that a 

robust consideration of relevant factors needs to be considered under 25 

the policy.   

 

 I have further expressed concern about the idea of whether the 

demolition is the only practical means of providing a significant public 

benefit.  In my view particularly group 1 buildings should not be 30 

subject to a comparison between retention and complete demolition to 

make way for a new development in isolation.  Rather, a consideration 

of intermediate options such as partial retention or partial demolition or 

contemporary alterations needs to be considered.  This is addressed in 

clause 9.3.2.8 of Exhibit 11, number 3 which completes a reduced 35 

degree of demolition.  In this way development and recovery after a 

major event can occur that both retains heritage values and allows new 

build that can properly be considered. 

 

 In regard to heritage fabric definition, the definition of heritage fabric 40 

captures all exterior and interior fabric including features and fittings.  

Jacqui Gillies clarified that the terms fixtures and fittings both mean 

those elements of an interior that are fixed within and to the building.  I 

support this approach.  For buildings of high significance, ie group 1, 

significant interior movable contents should also be identified and 45 

included in the plan.  This will provide certainty for owners. 
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 In regard to reconstruction and restoration, many projects that I have 

been involved with have employed a mix of repair, reconstruction and 

restoration.  For example, stonework repair and strengthening at the 

Arts Centre, I support that reconstruction and restoration can be paired 5 

activities as noted in the revised proposal to simplify the number of 

activities. The revised definitions of reconstruction and restoration 

introduce a closer relationship between the two meanings by adding the 

terms “using mainly new materials” for reconstruction, and adding 

“using mainly existing materials” for restoration.  Both definitions 10 

could further benefit by inserting the words “and materials” to the 

statements as closely as possible to an earlier documented known form.  

The words “and materials” have been dropped from the notified version 

without reference to this change and the wording does not align to the 

rule at 9.3.4.1A which refers to “that form, materials and methodology 15 

to be used”.   

 

 In regard to certification and conservation plans, certification of 

heritage practitioners has been proposed by the Crown and in my 

evidence I noted at clause 10.5 that there would be concerns around 20 

applications for consent that provided conservation plans and 

assessments by certified practitioners that provided automatic approval 

for a consent without the ability of Council and Heritage New Zealand 

to comment on, influence, support, reject applications as they do now. 

 25 

 The revised proposal in Exhibit 11 now contemplates the use of 

qualified heritage practitioners on a Council-approved list.  Rather than 

Council-approved, practitioners need to meet specified criteria, or they 

should meet that specified criteria, which are more transparent, in my 

view.  I could then support the use of heritage practitioners in a design 30 

and/or supervision role.  This would formalise in the plan the sorts of 

roles that these experts were playing in the previous city plan although 

they were not part of a certification process. 

 

  [12.20 pm] 35 

 

 Under the previous plan heritage practitioners have been commonly 

involved in heritage resource consenting processes including provision 

of conservation plans, assessment of effects, providing written 

methodologies for physical works and providing design and/or 40 

supervision services.  During pre and post-consenting this involvement 

has helped ensure ICOMOS related conservation standards and good 

project outcomes.   

 

 I support the use of conservation plans or conservation management 45 

plans, conservation reports and heritage impact assessments as useful 
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tools to inform owners, Council and Heritage New Zealand when 

assessing change to heritage buildings particularly for group 1 

buildings. 

 

 Generally in my evidence I have supported at clause 7.1.4 an increased 5 

differentiation between the two groupings, which provides the 

opportunity to allow group 2 owners, the majority, to have a lesser 

activity status for some activities. 

 

 This approach facilitates heritage recovery following the earthquakes 10 

for the majority of owners and retains the necessary higher duty of care 

for owners of our most significant group 1 heritage buildings. 

 

 Thank you. 

 15 

SJH:   Thank you.  Mr Conway? 

 

<CROSS-EXAMINATION BY MR CONWAY [12.21 pm] 

 

MR CONWAY:   Thank you, sir.  Good afternoon, Mr Margetts. 20 

 

 Now, thank you for your highlights package, that has resolved some of 

the questions I was going to ask you.  Just very briefly on the last point 

you made, it is your position that it is appropriate to have the two group 

system in the plan? 25 

 

MR MARGETTS:   Yes. 

 

MR CONWAY:   And for the rules to distinguish between those two groups? 

 30 

MR MARGETTS:   Correct. 

 

MR CONWAY:   Now, in terms of definitions if we could bring up the revised 

proposal of 17 January and in particular page 144, and Mr Margetts I 

just want you to comment on the definition of “heritage fabric”.  You 35 

have made some comments about that definition today and I am just 

wanting you to clarify whether the wording you can see on the screen 

there works from your perspective or are you suggesting some other 

change to it? 

 40 

MR MARGETTS:   It seems as though the plan, its intention is to use the 

definition “heritage fabric” as a springboard for a range of other 

definitions and including rules around interiors and in my evidence I 

have stated that at (a), the statement at (a) appears to be a catch-all for 

all aspects of interior, which I find concerning and would prefer that 45 

interior elements and significant features are identified for protection. 
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MR CONWAY:   So the exact wording of this definition under your approach 

would need to be amended depending on whether that other suggestion 

you have made about interior protection is picked up on? 

 5 

 In other words; the change to the definition flows from what happens to 

interior protection more generally? 

 

MR MARGETTS:   Yes, that would change the definition. 

 10 

MR CONWAY:   And is it your view that the definition of heritage fabric does 

or does not need to be identical to the definition of fabric in the 

ICOMOS charter? 

 

MR MARGETTS:   I think it is important that the plan has the principal 15 

meaning, it may have to make some adjustment to that to work in a 

plan. 

 

MR CONWAY:   So it needs to achieve the same purpose but does not need to 

be identical? 20 

 

MR MARGETTS:   Correct. 

 

MR CONWAY:   Turning or going down the page a bit to page 147, we have 

definitions of reconstruction and restoration and you commented on 25 

these in your highlights package.  I am just wanting to clarify you 

talked about adding the words “and materials”, to these definitions, 

could you just clarify where you think those words should be added? 

 

  [12.25 pm] 30 

 

MR MARGETTS:   Yes, for example under “reconstruction” it states “as 

closely as possible to a documented earlier form”, that should in my 

view read “as closely as possible to a documented earlier form and 

materials”. 35 

 

MR CONWAY:   And subject to that change you support that definition? 

 

MR MARGETTS:   Yes. 

 40 

MR CONWAY:   And likewise with the definition of “restoration”, is it an 

equivalent change there? 

 

MR MARGETTS:   Correct. 

 45 
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MR CONWAY:   You have also talked about certification and conservation 

plans, are you familiar with exhibit 11 which is the revised proposal 

Ms Rachlin presented on 2 February? 

 

MR MARGETTS:   Maybe, can we have it on the screen? 5 

 

MR CONWAY:   Yes, if that could be brought up and while that is being 

brought up, can I summarise your position as I understand it in part 10 

of your evidence you confirmed today, you would express cautious 

support for the use of certification and conservation plans as a means of 10 

managing heritage values, is that a fair summary? 

 

MR MARGETTS:   No. 

 

MR CONWAY:   Could you clarify what your position is on those two 15 

mechanisms then please? 

 

MR MARGETTS:   I support conservation plans being written by heritage 

practitioners. 

 20 

MR CONWAY:   So you support conservation plans, but not certification? 

 

MR MARGETTS:   Correct. 

 

MR CONWAY:   I took from your comment earlier that you saw that there 25 

might be some role for certification depending on the mechanism for 

how it might apply, is that not the case? 

 

MR MARGETTS:   No. 

 30 

MR CONWAY:   So you would not support certification in any circumstances? 

 

MR MARGETTS:   Correct. 

 

MR CONWAY:   If the Panel were to conclude that there was a role for 35 

certification and it could be applied in some circumstances, do you 

have any comment on the range of circumstances where it might be 

more acceptable to you and any division between circumstances when 

it would not? – I appreciate that is hypothetical given your previous 

answer but is there any comment you can make on that question more 40 

generally? 

 

MR MARGETTS:   Are you talking about certification of practitioners, or 

certification of works? 

 45 
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MR CONWAY:   Well, certification of works.  If we can go down to page, we 

have got that on the screen now, perhaps if we scroll down to rule P10 

which is on page 13 of exhibit 11.  And that rule is about heritage 

upgrade works required as a result of earthquake damage and it talks 

there in the standard about an earthquake reconstruction and repair plan 5 

being submitted to the Council for certification.   

 

 So I appreciate you are not commenting from a planning perspective 

but as a principle do you see that there might be a role for heritage 

upgrade works to be permitted provided there is certification by the 10 

Council of the way those works would be carried out?  And again you 

can treat this in the context of your previous answer that you are not 

comfortable with certification but if it was to be used do you think it 

could be workable to have an approach like this? 

 15 

MR MARGETTS:   No. 

 

MR CONWAY:   And why is that? 

 

MR MARGETTS:   I the think bar has been set too low, I think there need to 20 

be some control around such an important component of work to a 

heritage building.  Structural upgrade is by its nature invasive and 

major work and, yes. 

 

MR CONWAY:   And by “control”, do you mean through a resource consent 25 

process? 

 

MR MARGETTS:   Correct. 

 

MR CONWAY:   And over the page to P11 does the same comment apply 30 

there, that relates to reconstruction and restoration? 

 

MR MARGETTS:   Correct. 

 

MR CONWAY:   Thank you.  Thank you, sir. 35 

 

SJH:   Thank you.  Ms Huria? 

 

MS HURIA:   No, thank you, sir. 

 40 

SJH:   Ms Dawson? 
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  [12.30 pm] 

 

MS DAWSON:   Just a couple of questions please Mr Margetts. 

 

 Similarly, to the question I asked Ms Burgess; in your evidence, you 5 

have used several terms in relation to the definition of a “heritage 

setting”.  In the Council’s definition of heritage setting it says, it just 

says that it needs to contribute to the significance of the heritage item.  

It does not say the degree to which it needs to contribute. 

 10 

 But you have used various words like “integral to”, I think you have 

said, “essential for”, “important to”, without defining the exact words.  

Where do you see the importance of a heritage setting to the heritage 

item, sitting, for when it should be defined to be a heritage setting? 

 15 

MR MARGETTS:   Yes, perhaps one simple way in laymen’s terms to present 

that would be that a heritage site consists of a heritage setting or place, 

and a heritage item which has an interior and an exterior. 

 

 So pragmatically as rule of thumb, you might say the interior, the 20 

exterior and the setting contribute equally in thirds to the total heritage 

values of the site. 

 

MS DAWSON:   But we are working in a regulatory setting here, and the way 

the plan has worked the edges of the heritage setting are defined on a 25 

plan. 

 

MR MARGETTS:   Correct. 

 

MS DAWSON:   But in order to have either a policy, or in this case, a 30 

definition that goes with where that line should be defined, a judgement 

is needed about at what point the land and the facilities or whatever 

around the heritage item, would cease to be called in a plan context a 

heritage setting.  But how important – in terms of progression of 

importance, I mean, how would one express that? 35 

 

MR MARGETTS:   I guess setting in a physical sense decreases the further one 

is away from the heritage item, and the suggestion at the moment, and I 

think it is a pragmatic suggestion, is that the setting be set at the legal 

boundary of the property.  Settings may well extend in cultural heritage 40 

terms beyond the boundary, however, to assist owners understanding 

and recovery and ease of using a plan, the legal boundary is being made 

a lot of use of as a way of defining a setting. 

 

MS DAWSON:   All right, well perhaps I will just ask you one other question.   45 
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 You have made some helpful comments, thank you, about the 

practicality or fairness of protecting, of how interiors should be 

identified or scheduled.  You have made a suggestion that if there was 

to be blanket protection, that should only in your opinion, apply to 

group 1 scheduled heritage items; are you familiar with the extent of 5 

the group 1 items that are listed in what is before us from the Council. 

 

 I mean when you say there could be blanket protection for group1, are 

you familiar with how extensive that list is? 

 10 

MR MARGETTS:   Well generally I understand that group 1 interiors have 

been identified in more detail than group 2. 

 

MS DAWSON:   In the statements of significance, do you think? 

 15 

MR MARGETTS:   That is my understanding. 

 

MS DAWSON:   Because there would certainly seem to be quite a number of 

dwellings identified, for example, in group 1, so you would expect if 

there was a blanket protection, that if you turn to the statement of 20 

significance, you should be able to see at least some reasonable 

description of the group 1 heritage values for the interior of those 

properties? 

 

MR MARGETTS:   Absolutely. 25 

 

MS DAWSON:   Yes, all right, thank you very much. 

 

SJH:   Thank you.  Dr Mitchell? 

 30 

DR MITCHELL:   Thank you, sir, good afternoon, Mr Margetts, just canvasing 

similar questions that I asked Ms Burgess. 

 

 Your understanding of the funding available to Heritage New Zealand 

to purchase historic heritage buildings, is the same as her 35 

understanding; that is, there is no funding to allow that to happen? 

 

  [12.35 pm] 

 

MR MARGETTS:   Yes, no funding or mandate. 40 

 

DR MITCHELL:   Thank you.  Secondly, and using this has a hypothetical; if 

there was a building that had obvious heritage status such that in the 

ordinary course of events it warranted scheduling, been significantly 

damaged by the earthquakes, and there was overwhelming engineering 45 
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evidence that it was uneconomic or unaffordable to rebuild it.  What 

should we do with the listing in those circumstances? 

 

MR MARGETTS:   Are you talking about a building that is currently listed? 

 5 

DR MITCHELL:   Well, a building that is proposed to be – whether it is listed 

or not is not so much the point as something that is in the schedule in 

front of us. 

 

MR MARGETTS:   No, no, there would be a big difference between a building 10 

that is not scheduled - - - 

 

DR MITCHELL:   Why? 

 

MR MARGETTS:   - - - and a building that is scheduled. 15 

 

DR MITCHELL:   Well let’s consider both then; let’s say it is in the current 

plan but that was obviously pre earthquake. 

 

 Let us say; yes, it was scheduled in the operative plan, that the heritage 20 

value of the building is not disputed, been significantly damaged in the 

earthquakes, that is not disputed, and it is not disputed that it is not 

affordable to rebuild it using rebuild in the generic sense. 

 

 What would we do with the listing in that circumstance? 25 

 

MR MARGETTS:   The listing, as I understand it, stands, it is a listing of a 

high value heritage damaged building. 

 

DR MITCHELL:   What purpose would it serve? 30 

 

MR MARGETTS:   Well you mentioned that the engineer had determined that 

it was uneconomic to retain, - - - 

 

DR MITCHELL:   No, I am saying that we were satisfied, there was 35 

uncontested evidence before us that it could not economically be 

repaired or rebuilt, what would we then do, what would be the purpose 

of scheduling such a building? 

 

MR MARGETTS:   So that information – the process I am familiar with is the 40 

resource consent processing in determining whether a building can be 

demolished or not. 

 

DR MITCHELL:   So even if we were satisfied that it could not be rebuilt, 

your suggestion is, or your proposal is, that that would go through a 45 
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resource consent process subsequent to this hearing to see whether in 

fact that was appropriate or not? 

 

MR MARGETTS:   No, anything can be rebuilt and if it is group 1 so it has got 

high significance, the economic value to the community will be high 5 

and there may be some constraints on the private owner in terms of the 

cost to repair the building. 

 

DR MITCHELL:   I will come back to that.  Let take a second view of your 

premise – your scenarios of the building not being currently listed, 10 

same circumstances apply; should it be listed, should it be added to the 

list? 

 

MR MARGETTS:   I do not think a building that is catastrophically damaged 

even with high significance value, is going to be proposed to be put 15 

into a schedule in a district plan. 

 

DR MITCHELL:   All right.  Just taking that first scenario and exploring a 

little bit further in the case of a church, for example, and using a 

specific example that I drive past every day on the way here, 20 

St Barnabas in Fendalton Road, are you familiar with that building?    

 

MR MARGETTS:   I am to some extent, it is listed category 1 with Heritage 

New Zealand. 

 25 

DR MITCHELL:   Putting what Heritage New Zealand classifies it at but just 

looking at it in terms of the District Plan because that is all we can 

consider, I think it is essentially a statement of fact that, (a)  the 

building has high heritage value, (b)  it has been significantly damaged 

in the earthquakes, (c)  it is currently being, or the stained glass 30 

windows have been taken out and parts of the building are being held 

up by steel girders and bracing to keep it safe and there is a barometer 

out the front that says, we need to find a whole bunch of money in 

order to restore that building, and from my observation, the barometer 

does not seem to have moved very far in the last little while. 35 

 

 But where along the lines, do we say in the circumstance where that is 

a church building, it is not able to be realistically reused as a 

McDonalds or a museum or any of those sorts of things, you know, the 

church is sort of hamstrung by not being able to buy and sell property 40 

and so on and so forth. 

 

  [12.40 pm] 

 

 When do you actually say to the church in that circumstance, okay, 45 

enough is enough?  Notwithstanding the heritage value, it has been 10 
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years, five years, 20 years, the barometer has stopped moving.  We 

have to move on? 

 

MR MARGETTS:  Yes, St Barnabas is an interesting one.  I mean, it is a high 

significance building in the centre of a wealthy community and the 5 

options for them may not be quite the same in terms of, for example, 

the option of selling that property as a commercial one in the centre of 

the city.  A church like that has huge cultural heritage meanings to 

people in the community and beyond, and so one would not lightly – 

and I do not in my experience, recommend the demolition of a building 10 

which is currently standing and relatively intact, that it should be 

demolished. 

 

DR MITCHELL:   All right, I do not want to ask you any questions about 

certification but I do want to ask you about what you have said in 15 

paragraphs 10.5 and 10.6 of your evidence around how the current 

system works and you have said in the second part of your paragraph 

10.5 on page 17 of your statement that “providing for automatic 

approval for a consent without the ability of Council and 

Heritage New Zealand to reject applications” and I missed out some 20 

bits in the middle on purpose “as they do now” and secondly, “the 

rigour of the current process using Council and Heritage New Zealand 

to tick off an activity against a standard within the District Plan”.   

 

 I can understand why Heritage New Zealand might be a submitter, I 25 

understand why Heritage New Zealand might well be a source of 

valuable information to advise the Council; but why would 

Heritage New Zealand have any role in accepting or rejecting 

applications under the District Plan provisions because that is the 

Council’s job? 30 

 

MR MARGETTS:   Yes, just to explain, the post-earthquake post 2010, 

Heritage New Zealand has a comment role into resource consents for 

heritage buildings.  Prior to that, we had a statutory affected party role.   

 35 

DR MITCHELL:   All right, thank you. 

 

  And just finally, we have heard engineering evidence – and this is the 

same question I asked Ms Burgess – that talked about risk to human 

safety relating to various standards of earthquake protection and that 40 

going from 34 percent of Code to 67 percent of Code decreased the risk 

to people in the building by a factor of 20 and going from 67 to 100 

was another number, somewhere between perhaps five and 10 times.   
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 What is the rationale for having any lower standard than full 

compliance for a heritage building where that is either being repaired or 

reconstructed? 

 

MR MARGETTS:   Currently, under the New Zealand Building Act, 5 

34 percent of Code is all that is required to be achieved and District 

Plan cannot make it any higher either.  In terms of meeting 100 percent 

of Code or 120 percent of Code, that is a discretionary decision by the 

owner of the building as to what level of protection they want to apply 

to their tenants.   10 

 

DR MITCHELL:   Are you saying that it is not a matter that the resource 

consent process should have any role in and that it should be left to the 

Building Act to address? 

 15 

MR MARGETTS:   Well, it can only advise and recommend but over and 

above the Building Act it has no legal authority to increase it above 

33 percent of new building standard. 

 

DR MITCHELL:   All right, thank you.  Thank you sir. 20 

 

SJH:   Thank you.  Judge? 

 

JUDGE HASSAN:   Mr Margetts good afternoon. 

 25 

 Just following on from some of those questions from Dr Mitchell and 

going back to the St Barnabas Church example and your explanation as 

to why you have those words about approval by Heritage New Zealand 

in the consenting process. 

 30 

  [12.45 pm] 

 

 I would be right to understand would I not that that role that you 

describe in terms of whether it would be comment on or participation in 

a consent process that is part of Heritage New Zealand’s conservation 35 

advocacy function that you were describing there? 

 

MR MARGETTS:   Correct, along with advocating, for example, through 

lotteries for funding for that building. 

 40 

JUDGE HASSAN:   Yes, so just thinking about that, if you go back to your 

paragraphs 8.8, please and 8.10. 

 

 Now, first of all, starting with 8.8, you expressed concern about the 

importance of the economic viability matter being thoroughly tested 45 
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and you refer to the consent process in your answer to Dr Mitchell as a 

means of doing that. 

 

 I suppose one question for me there is that is something that a 

commercial enterprise can do in terms of profitability analysis and so 5 

forth readily, but it is not so readily possible for a church is it to apply 

that.  It has to be applied in a different way for a church given it is not a 

commercial enterprise, do you agree with that?  That analysis has to be 

different of the financial dimension to the church in whether it is 

restored.  Just simply because the figures and facts around leasing and 10 

profitability and everything else just do not make sense for a church; it 

is a different type of equation is it not? 

 

MR MARGETTS:   My work with churches is that is not entirely the case. 

 15 

JUDGE HASSAN:   Can you name any churches which run their businesses at 

a profit or is that not what you meant? 

 

MR MARGETTS:   What I mean is that churches of a range of denominations 

are struggling with diminishing congregations and have to find ways to 20 

make economic uses for their buildings and they are in the middle of 

that now.  If they cannot make a building work in an economic sense 

and wherever that funding is coming from then obviously they cannot 

maintain and retain the building. 

 25 

JUDGE HASSAN:    And at 8.10 you acknowledge that demolition is a serious 

question and then you refer to its justification there as being “in those 

limited circumstances” – and, on the face of it, that appears to 

acknowledge a position where a building such as a church is 

catastrophically damaged and in terms of repair meaning the rebuilding 30 

of most of the building and the owner does not wish to carry this out.  

 

 So that, as I take it, is a reference to a process of considering those 

economic dimensions, is it not, for example, in regard to a church? 

 35 

MR MARGETTS:   Yes, economic dimension has to be considered and it is a 

reasonable - - - 

 

JUDGE HASSAN:    And you said you are familiar with the resource consent 

process and, of course, this process is another form of resource 40 

management process for making choices as to what will be protected, 

used and developed effectively under the Act and on which we are 

going to have to test and determine matters on the evidence before us 

as to those choices. 

 45 
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 Without intending any criticism, I wonder whether it is a fair comment 

to say that whether the forum for determining the future of, say, a 

building such as the one at St Barnabas or some other buildings around 

the town we were asked the same question.  Given the advocacy 

function of Heritage New Zealand and given your own role in that, in 5 

effect, your position would be the same in terms of concern about 

conservation and opposition to demolition whether it was in a planning 

process such as this or a resource consent process later on.   

 

MR MARGETTS:   I am sorry, can you just clarify the last part of your 10 

question. 

 

JUDGE HASSAN:    I take it from what you were answering to Dr Mitchell, 

and in terms of that conservation advocacy role of Heritage 

New Zealand; you would have the same difficulty in a resource consent 15 

process saying “yes, this should be demolished”, as you would have 

now in making a judgement that demolition is okay, simply because of 

your expertise and the role that you perform within 

Heritage New Zealand? 

 20 

MR MARGETTS:   Well, we only get involved in those processes and thinking 

about demolition of heritage buildings through a resource consent 

process. 

 

  [12.50 pm] 25 

 

JUDGE HASSAN:   Well I hear what you are saying, but am I right to 

understand that being involved at that stage, were you asked the 

question “can we demolish this heritage building because we don’t 

think we can economically stack up and allow it to be reconstructed” 30 

you would have the same difficulty with that proposition in that 

process, would you not? 

 

MR MARGETTS:   Either/or, I do not support the inappropriate demolition of 

heritage buildings. 35 

 

JUDGE HASSAN:   So I take it that as “yes”, given what you have just said? 

 

MR MARGETTS:   Would only support the demolition of heritage items if 

they were catastrophically damaged, in my view. 40 

 

SJH:   Sorry, that is still not answering. 

 

JUDGE HASSAN:   I am just asking you to honestly tell me, and it is fine if 

you can say, because effectively, as I understand it, it is the position 45 

you are fulfilling; that whether it be now or whether it be in a resource 
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consent process you would be confronting the same difficulty and 

probably take the same view. 

 

MR MARGETTS:   Yes. 

 5 

JUDGE HASSAN:   All right.  Thank you. 

 

 Just in terms of your qualifications, and again please do not take this 

the wrong way, I am trying to actually get to a question around 

accreditation in this route, by going to your qualifications.   10 

 

 And I noted with interest your architectural qualifications and your 

experience and membership of ICOMOS.  Am I right to understand 

that if we are looking at the construct of doing work or doing 

significant work, in particular on heritage fabric in a heritage listed 15 

building, then a basic qualification, that is a necessity for anyone to be 

accredited for that work would be that they are a qualified architect, 

number one if they are working on a building? 

 

MR MARGETTS:   Preferable, but - - - 20 

 

JUDGE HASSAN:   Can you conceive of any other qualification where 

somebody would come forward with designs and say – these are my 

designs and I am not qualified as an architect. 

 25 

MR MARGETTS:   Could be a draughtsman. 

 

JUDGE HASSAN:   So if we were specifying the minimum qualification for 

accreditation it would be okay to refer to a Bachelor’s Degree in 

Architecture or a Diploma of some kind in Architectural 30 

Draughtsmanship? 

 

MR MARGETTS:   I think it would be a weighting process across a range of - 

- - 

 35 

JUDGE HASSAN:   I just want you to focus on the qualification point first, 

what is the answer? 

 

MR MARGETTS:   That would be preferable, yes. 

 40 

JUDGE HASSAN:   One or the other?  Sorry, are you saying one or the other 

is okay, that is what I heard you say, Diploma as a Draughts person, or 

a Bachelor’s Degree in Architecture? 

 

MR MARGETTS:   I would prefer a Bachelor’s Degree in Architecture. 45 
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JUDGE HASSAN:   I thought so. 

 

MR MARGETTS:   Yes.   

 

JUDGE HASSAN:   In terms of minimum years of experience, you have 5 

clearly got a lot of experience, but we have to make sure this is 

commercially workable and we do not dry up the pool.  What would be 

a minimum years of experience in heritage architecture that you would 

recommend? 

 10 

MR MARGETTS:   Assuming that they could get experience without being 

credentialed in heritage specifically, five years. 

 

JUDGE HASSAN:   All right, thank you.  Now you say, I mean you are a 

member of ICOMOS, would that be a prerequisite for accreditation or 15 

not? 

 

MR MARGETTS:   On its own, no.  

 

JUDGE HASSAN:   All right. 20 

 

 Which leads me to another question, and that is, I asked Ms Burgess 

before, and she referred me to you, looking at the functions of Heritage 

New Zealand, what I perceived from the evidence that we have heard, 

and it is just my own personal perception at the moment, is that there is 25 

a range of different types of people involved in this area. Perhaps a lack 

of a common point of reference in terms of proper principles, a lot of 

experts referring to the vague concept of best practice, which is, if you 

like a black box of whatever that means. 

 30 

 Is there an issue in terms of training and effectively giving people the 

proper industry setting experience at the moment? 

 

MR MARGETTS:   Yes there is. 

 35 

JUDGE HASSAN:   Can Heritage New Zealand help with that by way of 

accreditation, much like the Resource Management Law Association 

training sorts of things, perhaps MFE and making good decisions, is 

there any funding or practical ability for that to be considered? 

 40 

  [12.55 pm] 

 

MR MARGETTS:   I would imagine that we could potentially resource some 

professional to the ongoing development programmes for heritage 

professionals.  We are currently developing our own template guide for 45 

conservation plans. 
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 The problem we have is that we get conservation plans in all shapes, 

ranges and form, and that is problematical for us in terms of their 

assessment, which is a requirement for example by Lotteries that we 

access and approve conservation plans. 5 

 

 So it would be of benefit if we could have some contact through some 

sort of education forum for heritage professionals. 

 

JUDGE HASSAN:   And is it possible, do you think, that by the end of this 10 

process, perhaps through Ms Baumann, that could be further clarified 

by way of a position? 

 

MR MARGETTS:   Our organisation would have to clarify the resourcing for 

any such programme.   15 

 

JUDGE HASSAN:   All right, thank you. 

 

SJH:   Mr Margetts, three questions.  I want to go back to St Barnabas, 

unfortunately.  And accepting, before you said about its values and 20 

such like.  But hypothetically, if sadly the fund barometer never moves, 

there must come a time – and I know you are reluctant to give us 

timeline, I am not going to ask you for that – but would you accept 

there comes a time when there must be some other solution? 

 25 

MR MARGETTS:   Yes, there must come a time when other options might 

have to be carefully considered. 

 

SJH:   But as I said, that is not something you feel comfortable about putting a 

timeline on? 30 

 

MR MARGETTS:   In relation to that particular building, that issue has not 

arisen as yet. 

 

SJH:   But in general terms? – It is case by case I presume, to be fair to you? 35 

 

MR MARGETTS:   I think concerns would increase over time, in terms of the 

ability to protect that building if it became what we terms “demolition 

by neglect” in that the building were to stand for long periods of time 

without being maintained.  I do not think that is the case with 40 

St Barnabas, I think it has been made safe and it has been maintained 

currently.  

 

SJH:   Perhaps a pity we have used St Barnabas, because there is no specific 

application in front of us, but there is the potential then that the cultural 45 
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and historical heritage can diminish by demolition by neglect, if I can 

put it that way.  

 

MR MARGETTS:   Correct. 

 5 

SJH:   Right.  Interiors for group one, and your answers to Ms Dawson, if the 

heritage assessment in fact does not give details or sufficient 

information around interiors, should we put in place a process that 

requires that level of assessment before the interiors are approved? 

 10 

MR MARGETTS:   Yes, I think it should be clear within the Plan those aspects 

of interiors that need to be protected and that require resource consent 

for proposed change.   

 

SJH:   And those assessment details, it would not be fair to the property owner, 15 

would it? 

 

MR MARGETTS:   Correct.  

 

SJH:   Now finally, you agreed with questions from Mr Conway about the two 20 

levels, categories one and two.  You will be aware of the need for 

clarity that we have under our statement of expectations, and that the 

readership of this plan, while it will be used by lots of professionals, or 

the people of Christchurch. 

 25 

 Would you accept then that the reader should be ably clearly 

distinguished in the plan the differences between categories one and 

two and how they are arrived at? 

 

MR MARGETTS:   I agree. 30 

 

SJH:   Thank you.  Mr Conway, anything arising? 

 

<FURTHER CROSS-EXAMINATION BY MR CONWAY [12.59 pm] 

 35 

MR CONWAY:   Yes, there is one matter, sir. 

 

 Mr Margetts, his Honour Judge Hassan asked you some questions 

about qualifications in the context as I understood it of proposals for 

work to be done on a heritage building, are you able to comment, if we 40 

take the context of heritage assessments and identification, can you 

comment on what qualifications and experience Heritage New Zealand 

requires of its own practitioners to carry out that work? 
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  [1.00 pm] 

 

MR MARGETTS:   Yes, heritage practitioners have to have a qualification in 

architecture. 

 5 

MR CONWAY:   So in order to be able to assess a building to determine 

whether it has heritage value are you saying the same answer applies, 

there must be a Bachelor in Architecture? 

 

MR MARGETTS:   Well it is more a team, can often be a team approach in 10 

terms of a range of expertise, including architectural history and it is 

not just a matter of having a degree in architecture to be able to assess 

what is significant about a heritage building. 

 

MR CONWAY:  So to take Ms Burgess’ qualifications – and I am not 15 

commenting on those in particular – but in her evidence it says she has 

a Bachelor of Arts and postgraduate Bachelor of Arts Honours Degree 

Art History and a postgraduate Diploma in Museum Studies and it 

indicates she works in the field of heritage identification and 

management. 20 

 

 Is that the kind of qualification that you see as being relevant to 

determination of whether a building has heritage value? 

 

MR MARGETTS:   Yes, I think in conjunction with architectural and planning 25 

inputs that would provide an adequate range. 

 

MR CONWAY:   Thank you.  Thank you, sir. 

 

SJH:   Thank you.  Anything from the Panel or re-examination? 30 

 

MS BAUMANN:   No, I have nothing, thank you. 

 

SJH:   Thank you, Mr Margetts, you may stand down.  It is lunchtime but I will 

take Mr Vincent’s evidence so that you and your witnesses may be 35 

released. 

 

<THE WITNESS WITHDREW [1.02 pm] 

 

MS BAUMANN:   Thank you.  Can I call Michael Vincent? 40 
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<MICHAEL VINCENT, sworn [1.02 pm] 
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SJH:   Yes, thank you. 

 

<EXAMINATION BY MS BAUMANN [1.03 pm] 

 

MS BAUMANN:   Can you confirm that your full name is Michael Benjamin 5 

Cavallo Vincent? 

 

MR VINCENT:   Yes it is. 

 

MS BAUMANN:   And that you prepared a statement of evidence dated the 10 

13th of January 2016 in which you set out your qualifications and 

experience? 

 

MR VINCENT:   Yes, I did. 

 15 

MS BAUMANN:   Can you confirm that that statement of evidence is true and 

correct? 

 

MR VINCENT:   I would just like to make two amendments to that. 

 20 

MS BAUMANN:   Certainly. 

 

MR VINCENT:   So at 1.4 in my evidence I would like to change the word 

“panning” to “planning” and at 12.16 which is the final page of my 

evidence, page 23, 12.16 I would like to change the spelling of there to 25 

the correct spelling of their. 

 

MS BAUMANN:   Thank you.  And with those amendments, can you confirm 

your statement is true and correct? 

 30 

MR VINCENT:   Yes, I can. 

 

MS BAUMANN:   Thank you.  Have you prepared a summary? 

 

MR VINCENT:   Yes, I have. 35 

 

MS BAUMANN:   Can you please read it out or provide it to the Panel. 

 

MR VINCENT:   Certainly.  My statement provides planning evidence relating 

to the submission of Heritage New Zealand Pouhere Taonga.  Since 40 

preparing my statement I have read the rebuttal evidence of Caroline 

Rachlin, dated 15 January 2016.  I have also been party to the informal 

mediation between parties on 26 January and 1 February.  I would be 

available to meet and discuss further if the Panel directs this. 

 45 
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 Potential sites of Ngai Tahu cultural significance: I support the 

inclusion of the eight waahi tapu sites and two waahi tapu areas in the 

Proposed Replacement District Plan.   

 

  [1.05 pm] 5 

 

 In my view, there needs to be an appropriate regulatory framework to 

provide for sites of Ngai Tahu cultural significance in accordance with 

heritage management principles. 

 10 

 Since preparing my statement I note the recommendation from Council 

officer Shirley Ferguson who supports the scheduling of the eight 

waahi tapu sites and two waahi tapu areas which are identified on the 

New Zealand Heritage list, the Rahere (ph 0.35) korero. 

 15 

 Archaeological sites: The RMA and the Heritage New Zealand Pouhere 

Taonga Act both address the protection of archaeological sites.  The 

Heritage New Zealand Act regulates the modification or destruction of 

archaeological sites, whereas the RMA has a wider range of 

mechanisms to protect archaeological sites from inappropriate 20 

subdivision, use and development.  The RMA can regulate aspects not 

covered under the Heritage New Zealand Act, such as the relocation of 

a building constructed before 1900.  In this instance, resource consent 

may be required for the relocation but an archaeological authority 

would only be required for disturbing the remaining in-ground 25 

archaeology.   

 

 Plan provisions for archaeological sites can also provide the 

opportunity for public input both at the stage of producing the plan and 

if a resource consent application is publicly notified.  Therefore it is the 30 

view of Heritage New Zealand Pouhere Taonga that local authorities 

include appropriate provisions for archaeological sites in district plans 

and their schedules.  There is an opportunity to provide non-regulatory 

methods such as advice notes or incentives to assist in the protection of 

archaeological sites. 35 

 

 Historic areas: Historic areas form part of the RMA definition of 

historic heritage and the Canterbury Regional Policy Statement 2013 

provides direction in regard to how the City Council should address 

historic areas.  In my view, the City Council needs to develop an 40 

appropriate regulatory framework to provide for heritage areas in 

accordance with heritage management principles.   

 

 Partial demolition: I maintain the opinion that the plan would benefit 

from a clear and concise definition of partial demolition.  As an 45 

activity, partial demolition can be seen as both an enabling activity and 



 Page 1910 

  

Ch9: Natural and Cultural Heritage Commenced 18.01.16 

a protection method.  Its role in the overall management of heritage 

values is not defined in the proposed Replacement District Plan.  The 

plan does not make distinction between the activities of substantial 

demolition or demolition. 

 5 

 Demolition, substantial demolition, alteration – which includes partial 

demolition, and maintenance and repairs are on a continuum of 

activities affecting historic heritage places with effects ranging from 

the most drastic to benign.  The plan needs to provide criteria to 

determine the scope of each of these activities.   10 

 

 Interior fabric: I remain of the view that the plan should provide 

protection to interior fabric where it has been identified in the 

statements of significance.  Underpinning this view is the principle of 

certainty and clarity. Without an assessment and subsequent 15 

identification of interior fabric, the plan is imposing restrictions on 

people.  In this sense it may be placing unnecessary barriers to 

reasonable use. 

 

 Similarly, if you were purchasing a heritage property you would want 20 

to understand what you are buying into and how the plan is to apply.  In 

my view, the plan needs to provide certainty as to whether interior 

fabric has been identified and assessed as contributing to the heritage 

values of the building.  Once this is established, a more critical role in 

focusing on the degree of change or impact on heritage fabric can take 25 

place. 

 

 Thank you. 

 

SJH:   Thank you.  Mr Conway? 30 

 

<CROSS-EXAMINATION BY MR CONWAY [1.10 pm] 

 

MR CONWAY:   Thank you, sir.  Good afternoon, Mr Vincent. 

 35 

MR VINCENT:   Afternoon. 

 

MR CONWAY:   Now, just stepping briefly through a few matters.  You 

referred in your summary to the two group system, two group approach 

to protecting heritage; do you agree with differentiating between two 40 

groups of heritage items? 

 

MR VINCENT:   Yes, I do. 
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MR CONWAY:   And also you would agree then the rules should distinguish 

between those in terms of the way they regulate activities relating to 

those buildings?  

 

MR VINCENT:   Yes, I do. 5 

 

MR CONWAY:   In terms of interiors, you mentioned at 5.7, section 74 of the 

RMA, which requires the Council to have particular regard to relevant 

entries on the New Zealand Heritage list. 

 10 

 In terms of that heritage list; do you consider it would be appropriate 

for the Council not to protect interiors of heritage buildings? 

 

MR VINCENT:   The New Zealand Heritage list? 

 15 

MR CONWAY:   The New Zealand Heritage list, that is what I refer to – In 

terms of the District Plan, would it be appropriate for the Council not to 

protect interiors of buildings? 

 

MR VINCENT:   No, it would not be appropriate for them not to protect. 20 

 

MR CONWAY:   In terms of heritage areas, you have commented on that, 

again today you would have heard Ms Burgess’ evidence.  Is it your 

position or your evidence that there is sufficient information now to 

include heritage areas for Akaroa in particular? 25 

 

MR VINCENT:   Taking on board the comments of Ms Burgess, she seems to 

indicate that the information that is presently available is relevant when 

considering the extent of the boundaries.  I would support that 

evidence, my concern is more the provisions relating to the historic 30 

area. 

 

MR CONWAY:   In those, there are no particular provisions dealing with 

historic areas; are you suggesting that further drafting would need to be 

done? 35 

 

MR VINCENT:   I have not seen any provisions within 9.3 in regards to 

heritage areas or historic areas. 

 

MR CONWAY:   Turning now to archaeological sites.  You indicate as I read 40 

it in your evidence, that archaeological sites should be scheduled in the 

plan for information only.  Is that correct? 

 

MR VINCENT:   That is one reason to schedule them, yes. 

 45 
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MR CONWAY:   In paragraph 7.24, that seems to be the implication of what 

you are saying – sorry, not 7.24, 7.23 where you say, “This could be 

achieved by including a schedule of known archaeological sites”, and 

then you talk about a non-regulatory response by informing the owners.   

 5 

 Are you suggesting that that be done simply as a non-regulatory 

method or are you suggesting regulatory requirements also in the 

District Plan? 

 

MR VINCENT:   It is a suite of actions the plan could take in regards to 10 

archaeological sites.  I think, if can expand on it; there is one option to 

provide a schedule or list of archaeological sites which sits outside of 

the plan for information only, and sort of depending on the way 

Council wishes to progress with the matter, they may undertake an 

assessment of archaeological sites in the district. 15 

 

 And following on from that, they may deem that there are particular 

sites which are of significance which could be included in the plan and 

have rules tailored to them.    

 20 

MR CONWAY:   In terms of the information that is available currently, 

Ms Wykes has given evidence that the New Zealand Archaeological 

Association data has some accuracy issues; do you accept that? 

 

MR VINCENT:   Yes. 25 

 

MR CONWAY:   And that is relevant to whether those should be transferred 

into the plan at this stage? 

 

MR VINCENT:   That is sort of stepping outside of my expertise in 30 

commenting on the quality of the data, but my understanding is NZAA 

have been recording sites since sort of the early fifties, and the detail 

and accuracy of that site has evolved over time.  But given those 

comments, there probably are some accuracy details when it comes to 

some of the sites – actually, that is just where I will leave that.  Thank 35 

you. 

 

  [1.15 pm] 

 

MR CONWAY:   Thank you. 40 

 

 And finally, in terms of certification, you are familiar I take it with 

exhibit 11, which is the 2 February revised proposal that Ms Rachlin 

presented, showing some suggested amendments to permitted activity 

rules in particular, providing for certification and heritage expert 45 

oversight of works? 
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MR VINCENT:   Yes, I am. 

 

MR CONWAY:   Do you have any comment, or can you comment on whether 

you agree with the approach signalled in Ms Rachlin’s exhibit? 5 

 

MR VINCENT:   Yes, I can comment.  Following on from the sort of 

discussions that we had between 6 January and 1 February, I think that 

the planners in the room, there was a degree of disagreement as to the 

best approach to take. 10 

 

 In terms of the drafting provided by Ms Rachlin, I think there is still 

room for ironing out the creases, as it were, with some of the 

approaches. 

 15 

MR CONWAY:   In terms of the principles rather than in detailed drafting, at 

this stage what areas would you identify where you disagree with 

Ms Rachlin’s approach, if any?   

 

MR VINCENT:   Sure.  I think in P10 and P11 there is reference to earthquake 20 

damage, there is a sort of caveat on earthquake damage.  I am not too 

sure whether the plan requires that. 

 

MR CONWAY:   So you are thinking those rules could potentially be extended 

out beyond simply earthquake damage? 25 

 

MR VINCENT:   Yes, there is the potential for that. 

 

MR CONWAY:   And any other points where you would disagree? 

 30 

MR VINCENT:   I think some of the detail around certification and 

conservation plans are still a bit vague, so I cannot comment any 

further on that. 

 

MR CONWAY:   And you would be happy to work with planners in refining 35 

that? 

 

MR VINCENT:   Certainly. 

 

MR CONWAY:   Thank you.  Thank you, sir. 40 

 

SJH:   Thank you.  Ms Huria? 

 

MS HURIA:   No thank you, sir. 

 45 

SJH:   Ms Dawson? 
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MS DAWSON:   No, thank you, Mr Vincent. 

 

SJH:   Dr Mitchell? 

 5 

DR MITCHELL:   Thank you, sir.  Just a couple of things please, Mr Vincent.   

 

 The question that I have asked the technical folk from Heritage New 

Zealand I think I should ask you from a planning point of view, and I 

do not need to ask you all of them, but the one that I think I do, is the 10 

scenario of a building having accepted heritage value; it being 

substantially damaged as a result of the earthquake but still standing, be 

capable of repair, but there is clear evidence before us that says it is 

uneconomic to repair that building – and I do not want to use a specific 

example, but just deal with that as a construct. 15 

 

 Should the building in that circumstance be listed at all? 

 

MR VINCENT:   If it was not listed, it would not be subject to the rules of the 

plan.  If it was listed, and the wish was to demolish it, it would be 20 

subject to either as it stands, non-complying or perhaps dictionary; 

going down on a sliding scale, there could be substantial demolition or 

it could altered. 

 

DR MITCHELL:   I guess what I am trying to understand is, is let us assume 25 

that it still was listed, resource consent sought to demolish, the facts 

have not changed, it has still got heritage value, it is still substantially 

damaged, incapable of being repaired but cannot be done in an 

economically viable way. 

 30 

 What, given that we have got to also be efficient and effective, what 

RMA purpose does listing that building have?  When the outcome is 

already clear? 

 

  [1.20 pm] 35 

 

MR VINCENT:   To use a colloquial term, we would put it through a wash, I 

guess. 

 

DR MITCHELL:   Right. 40 

 

MR VINCENT:   I am not saying that is necessarily the best way to go about it. 

 

DR MITCHELL:   All right, thank you. 

 45 
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 And just looking at the question of demolition, and you made mention 

of the fact it would most likely be a non-complying activity, but 

possibly discretionary in certain circumstances.  Just looking at the 

non-notification drafting that we have in front of us, essentially the 

gateway test in terms of policy matters hinges on whether there are 5 

exceptional circumstances.   

 

 Given the construct that we have just been talking about; would 

economic viability, or affordability, or financial affordability, be an 

exceptional circumstance in your mind? 10 

 

MR VINCENT:   If we are talking about policy 9.3.2.8, I do not know if it 

would meet the test for exceptional. 

 

DR MITCHELL:   Does that not then mean we have got a provision in the plan 15 

that does not work, and that a non-complying activity in those 

circumstances is actually saying, irrespective of affordability that 

building cannot be demolished, because you would never satisfy the 

minor effects threshold, more likely than not - - -  

 20 

MR VINCENT:   I understand. 

 

DR MITCHELL:   - - - and you would never get through the policy gateway of 

exceptional circumstances. 

 25 

MR VINCENT:   Yes. 

 

DR MITCHELL:   So I would have thought that would mean that that is bad 

planning, would you agree? 

 30 

MR VINCENT:   Yes, and thinking broadly about it, what are exceptional 

circumstances to one person may not – you know, I guess the test is 

with exceptional circumstances, is could another person come up the 

following week and lay out the same list of circumstances, be they 

exceptional, and therefore is there a bit of a hole in the policy in that 35 

particular term, “exceptional circumstances”. 

 

DR MITCHELL:   All right, so that might be something that might benefit 

from further discussion with other planners in the event that that were 

to happen? 40 

 

MR VINCENT:   I think so, yes. 

 

DR MITCHELL:   Thank you. 

 45 
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 You made mention in your evidence about Māori cultural heritage, and 

I understand what you have said about that.  Presumably you would not 

see Heritage New Zealand usurping the role, if I could put it that way, 

of Ngai Tahu in determining what was of significance in that regard.   

 5 

 You would see Heritage New Zealand’s role as being supportive of 

that, and following the lead of Ngai Tahu; is that a fair statement? 

 

MR VINCENT:   Yes, I think so, yes. 

 10 

DR MITCHELL:   Thank you. 

 

 And finally, there has been some suggestions made to include 

additional listings, or additional items for scheduling in the district plan 

that were not part of the notified provisions.  Do you think it is 15 

important that before any building is listed that the owner of that 

building has the opportunity to be (a) notified, and (b) make 

submissions on that proposition? 

 

MR VINCENT:   Yes I do, and I am somewhat surprised it is not a common 20 

practice around the country. 

 

 Just by way of an example; up the road at Waimakariri Council they 

have, in their Earthquake Prone Building Policy, they have a clause – 

very small clause, it is hard to read – but in smaller text it says before a 25 

building is included on the RMA schedule it would need to have a new 

building standard assessment. 

 

 Now, I do not know the legality of one Act requiring something in 

another Act and I do not know if it has been tested, but in my 30 

knowledge of earthquake prone building policies that is a unique 

approach. 

 

  [1.25 pm] 

 35 

DR MITCHELL:   I suppose my question is probably more specific than that.   

 

 It would not be good RMA practice, would it, for us to be satisfied on 

the merits of a particular proposal for the owner to wake up after our 

decision came out to find that they had heritage listing on their building 40 

about which they had had no formal ability to provide comment on 

before it happened? 

 

MR VINCENT:   No, it would not. 

 45 

DR MITCHELL:   Thank you.  Thank you, sir. 
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SJH:   Thank you.  Judge? 

 

JUDGE HASSAN:   Thank you sir.  Good afternoon Mr Vincent.  Just a few 

questions on the same two topics of Waahi Tapu protection is one of 5 

the areas I am going to come back to, demolition is the second topic. 

 

 Just on the first issue of Waahi Tapu protection, an issue I am just 

thinking about as we are going through this is the different statutory 

methods and the importance of plan provisions in light of other 10 

methods as well.  And I just want you to focus for a minute on the 

mechanism of archaeological authorities under the Heritage New 

Zealand Act; you are familiar with that system? 

 

MR VINCENT:   As much as I can be sir. 15 

 

JUDGE HASSAN:   And as I understand it, it is not a strict liability regime, is 

it, in terms of what I mean by that is; if a person destroys or damages 

and archaeological site, for instance a Waahi Tapu, where they had no 

knowledge or reasonable cause, if you like, to suspect there was, that 20 

that is what they were doing, there is an ability to escape the liability 

regime of the Act?  Is that how you understand it? 

 

 You can effectively not be prosecuted in those circumstances? – you 

understand that? 25 

 

MR VINCENT:   So if I can clarify you, you are saying - - -  

 

JUDGE HASSAN:   So I put my bulldozer blade through a site, had no reason 

to suspect it was ko iwi in there or anything like that, and I just claim 30 

complete ignorance, and no way of knowing? 

 

MR VINCENT:   The way the Heritage New Zealand Act is written ignorance 

is not a defence. 

 35 

JUDGE HASSAN:   So another question, has Heritage New Zealand done any 

monitoring of the extent to which there is compliance with the 

obligations under this Act and its forerunner in regard to this area, in 

terms of determining how great a scale of non-compliance there is? 

 40 

MR VINCENT:   That is a good question.  Look, I do not know if we have 

done any assessment in terms of situations of non-compliance.  Perhaps 

where it is known you could look into a number of Court cases brought. 
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JUDGE HASSAN:   Would it be fair to say that it is a regime where the good 

operators will tend to comply, but a range of cowboys will go under the 

radar? 

 

MR VINCENT:   Could put it in those terms, yes. 5 

 

JUDGE HASSAN:   Just thinking about the role of rules and provisions then in 

light of that regime, are we right that one advantage of plan provisions, 

for instance in regard to Waahi Tapu, is that its explicit identification, 

albeit it might be on a confidential basis around ellipses and so forth, 10 

but nevertheless it puts people on notice that there could be an issue? 

 

MR VINCENT:   Yes. 

 

JUDGE HASSAN:   And that in itself assists in the administration of the 15 

Heritage New Zealand Act in that sense, does it not, to some extent? 

 

MR VINCENT:   Yes, and we somewhat rely on that as well. 

 

JUDGE HASSAN:   And a second dimension mentioned by Dr Mitchell relates 20 

to identification and who identifies and the proper role of Ngai Tahu in 

that is recognised in a plan provision regime, is it not, with mana 

whenua for those purposes? 

 

MR VINCENT:   Yes. 25 

 

JUDGE HASSAN:   A third dimension could be engagement with Ngai Tahu, 

and that again takes matters beyond the Heritage New Zealand Act 

regime for protection of Waahi Tapu, does it not? 

 30 

MR VINCENT:   On the regime. 

 

JUDGE HASSAN:   Engagement in the consent process.  That is something the 

Heritage New Zealand Act does not provide for explicitly? 

 35 

MR VINCENT:   I see what you mean.  Yes, you are right – that is right, it 

does not specifically, it is not a two way street in that sense.  You either 

apply for an authority and you get it or you do not apply and you 

demolish something and you are in breach of the Act. 

 40 

JUDGE HASSAN:   And in addition to that the objectives and policies can 

provide guidance to the decision maker. 

 

MR VINCENT:   I think they are capable of doing that, yes. 

 45 
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JUDGE HASSAN:   Just finally, on the question of demolition, and I am 

looking at group 2 buildings, a completely different topic, in your 

paragraph 9.11, you talk about discretionary activities there enabling a 

more targeted approach to heritage management, wouldn’t an even 

more targeted approach be restricted discretionary? 5 

 

  [1.30 pm] 

 

MR VINCENT:   It certainly would be more targeted, yes. 

 10 

JUDGE HASSAN:   And it is worth exploring? 

 

MR VINCENT:   Yes, I have followed this sort of line of questioning and I 

would be very interested to see if there could be a defined list of 

matters to be considered and I guess where my thinking leaves me with 15 

a question is what do you leave out? – in regards to a restricted 

discretionary.  I mean is there a situation where you would leave a 

particular matter out? 

 

JUDGE HASSAN:   Is there not a danger for protection if one leaves it open 20 

discretionary and side factors that you would rather not allow in are 

allowed in by virtue of the fact it is discretionary?  For instance, a case 

being made for demolition when in fact if it was targeted that case 

would not be able to be made? 

 25 

MR VINCENT:  Yes, that is possibly true, yes. 

 

JUDGE HASSAN:   Thank you.   

 

SJH:   Anything arising, Mr Conway? 30 

 

MR CONWAY:   No, thank you, sir. 

 

SJH:   Ms Beaumont or re-examination? 

 35 

MS BAUMANN:   No, thank you. 

 

SJH:   Thank you, Mr Vincent, you may stand down and you and your 

witnesses may be excused. 

 40 

MR VINCENT:   Thank you, sir. 

 

<THE WITNESS WITHDREW [1.31 pm] 
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MS BAUMANN:   Your Honour, Judge Hassan I think made an inquiry of 

Heritage New Zealand, I am just inquiring whether I should follow that 

up or not? 

 

JUDGE HASSAN:   Yes, thanks, Ms Baumann; if it is possible to have some 5 

clarity on any role that Heritage New Zealand can play given the 

particular circumstances in Christchurch, given there is already a 

partnership arrangement described by Mr Margetts to some extent, on 

the topic of assisting in training or guidance to potential heritage 

professionals involved in certification I would be interested to know. 10 

 

MS BAUMANN:   Your Honour and Panel I will take that up and file a 

memorandum. 

 

SJH:   If you could file a memorandum within, say, two weeks, Ms Baumann.   15 

 

MS BAUMANN:   Thank you. 

 

SJH:   Thank you, we will adjourn for 45 minutes. 

 20 

ADJOURNED [1.32 pm] 

 

RESUMED [2.22 pm] 

 

SJH:  Yes, thank you.  Yes, Dr Wilkes? 25 
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<DR ANNETTE MARIE WILKES, sworn [2.23 pm] 



 Page 1922 

  

Ch9: Natural and Cultural Heritage Commenced 18.01.16 

SJH:   Your full name is Annette Marie Wilkes. 

 

DR WILKES:   Yes, sir. 

 

SJH:   And your qualifications and experience are properly set forth in your 5 

statement of evidence, dated 10 December? 

 

DR WILKES:   Correct. 

 

SJH:   Do you have any corrections to that document? 10 

 

DR WILKES:   I do, sir. 

 

SJH:   Yes. 

 15 

DR WILKES:   My correction is on page 5 of my evidence, subheading 

“Reason”.  I would like to replace the words “dimension, age and 

landscape significance” and I would like to substitute the words 

“condition, notability and amenity” and remove the reference to 

monetary value.   20 

 

SJH:   So, the first three replaced “dimension, age and landscape significance” 

and take off monetary value? 

 

DR WILKES:   Correct.   25 

 

SJH:   Right, thank you, any other corrections? 

 

DR WILKES:   No, sir. 

 30 

  [14.25 pm] 

 

SJH:   Can you confirm the rest of your evidence is true and correct? 

 

DR WILKES:   Yes. 35 

 

SJH:   Yes, thank you, now is your chance to give us your highlights package 

from that evidence. 

 

DR WILKES:   Thank you.  My evidence outlines my concerns as a social 40 

anthropologist and educator of school students and as a concerned 

citizen.   

 

 In my submission I have addressed three aspects of the Replacement 

City Plan section 9.4 that could potentially impact on the lives and 45 
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wellbeing of citizens which is what I always thought that city plans 

were about.   

 

 The aspects of section 9.4 of the plan described in my submission all 

concerned the removal of listed significant and heritage trees from the 5 

Schedule of Protected Trees. 

 

 The three particular aspects are: (1) the social effects of tree removal; 

(2) the effects on education of removing the protected status of 

significant and heritage trees, and (3) the effects of the tree evaluation 10 

system and its use. 

 

 The Social Effects of Tree Removal: Cities are not only places of 

industry, commerce and tourism but they contain the homes and the 

recreational and working places of people.  Through good times and 15 

bad including natural disasters, they are where our social lives and our 

memories and histories are played out.  People’s social lives are linked 

to place and history.  Let us not forget that this is what heritage is 

about; remembering our past and linking it to our future. 

 20 

 We have a psychological need for physical and tangible objects that are 

transgenerational links to the natural environment.  Significant trees, 

both indigenous and introduced, are links to our history and the places 

we can return to seek refuge and regeneration and plan our future.   

 25 

 Trees are both symbols and tangible evidence of the place where we 

are.  After the earthquakes and the removal of a significant number of 

homes and the displacement of many families there was also a loss of 

transgenerational historical connection with place when significant 

trees that marked those places have been felled or are destined for 30 

felling. 

 

 Families thus affected are dismayed at what is happening because one 

of the most effective ways of promoting wellbeing after a disaster is to 

reconnect with green spaces, trees and the natural environment.   35 

 

 I have sought a change in the wording in 9.4.4 Matters of Discretion 

and whilst my preferred wording would incorporate the word “social” 

this is compensated by the substitution of “neighbourhood”.   

 40 

 The Effects on Education of Removing the Protected Status of 

Significant and Heritage Trees: 

 

 Reducing the status of an invaluable educational resource for teaching 

of ecology, botany, horticulture, conservation and for promoting social 45 

and cultural responsibility and personal growth is far reaching.  
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Children and adults who have participated in any such educational and 

service programmes have grown and planted trees.  They watch them 

grow.  They invest their interest and labour in the future.   

 

 What kind of example of social responsibility are we expecting them to 5 

develop if we demonstrate that even heritage trees are dispensable by 

introducing the possibility of felling them? 

 

 In my submission, I have sought to maximise the number of scheduled 

trees in 9.4.5.1.1 and those that have been removed to be restored. 10 

 

 It is my understanding that at this point this has been achieved in part, 

but I remain concerned about those trees that have not yet been re-

evaluated.  This would include the very old Hoon Hay valley bush 

remnant totaras which were not visited and which I have personally 15 

found to be invaluable as an educational resource for conservation and 

instruction. 

 

  [2.30 pm] 

 20 

 (3) the effects of the tree evaluation system and its use.  I have 

questioned the current system, I have also questioned the Walter 

system, but from discussions with arborists I now understand that this 

has already been modified prior to my submission, but I was unaware 

of this. 25 

 

 I would like to begin with a quotation from the abstract of a paper 

which, sir, if I could just – I have an excerpt here which relates to this. 

 

SJH:   Well, you also have a list of attachments to your evidence we never 30 

received? 

 

DR WILKES:   Yes, sir that is correct. 

 

SJH:   They were never lodged with the Secretariat? 35 

 

DR WILKES:   No sir, because most of them are things which are available to 

the Council already but that is the one that particularly - - - 

 

SJH:   Well, this is evidence for us, not the Council. 40 

 

DR WILKES:   Yes, sir. 

 

SJH:   So you chose not to file them, is that - - - 

 45 
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DR WILKES:   I apologise, I had great difficulty, sir, with sending the large 

files. 

 

SJH:   Thank you, so this is exhibit - - - 

 5 

DR WILKES:   This is an exhibit which pertains to one of those. 

 

SJH:   - - - 34, thank you. 

 

EXHIBIT #34 – ABSTRACT OF A PAPER – UNDERSTANDING THE 10 

VALUE OF OUR HERITAGE TREES IN A GLOBAL 

CONTEXT – PRESENTED BY ROB GRAHAM – HERITAGE 

TREE SYMPOSIUM – MAY 8, 2008 

 

DR WILKES:   It is one of those attachments that was listed. 15 

 

SJH:   All right, thank you. 

 

DR WILKES:   I would like to begin with a quotation from the abstract of a 

paper understanding the value of our heritage trees in the global context 20 

presented by Rob Graham, at the Heritage Trees symposium on 8 May 

2008.  It really emphasises the importance of placing value on social 

and emotional context of trees, and is in contrast to the approach that 

appears to be taken currently. 

 25 

 But what we did find was a more interesting insight into the 

community’s perception of what made a tree notable. 

 

 Trees have come to form an inextricable link within our culture, a 

thread that binds history custom, myth and society.  It is perhaps more 30 

in the culture that the trees represent than in the magnitude or rarity of 

the species that our trees have come to be internationally significant.  It 

is in the stories that they tell about us and our place in the world. 

 

 I understand that the approach now being taken derives from STEM 35 

system.  Mr Graham described the derivative CTEM in his evidence as 

having been in place since 2014 but members of the public, including 

myself, had not been aware of it. 

 

 The new system has been described extensively by Mr (INDISTINCT 40 

3.07) and also by Mr Graham, and I have criticised it in my evidence as 

producing skewed results because it is weighted towards dimension, 

age, landscape significance and health. 

 

 Now that I have access to more information than I had previously, I 45 

have now asked for that to be corrected to “condition, notability and 
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amenity”; but my request remains that more consideration be given to 

other evaluation methods such as the botanical methods of Dr Partridge 

and public consultation or surveys regarding notability. 

 

 It is difficult for ordinary citizens to comprehend and access what 5 

currently appears to be a complex system of tree evaluation.  Many 

trees that are valued by local communities do not meet the criteria for 

significant or heritage status but are highly valued by citizens because 

of their relationships and associations rather than because of their 

dimensions, age, shape or landscaping functions. 10 

 

 They may be very old varieties of fruit trees, for example, or they may 

have been where the local children had picnics, played rugby or planted 

a memorial for a classmate who died tragically. 

 15 

 In the interests of what citizens value, there should be some account 

taken of the opinions of local community members regarding a 

particular tree and this should be factored into the evaluation system, 

and that is what my submission is seeking. 

 20 

 Thank you. 

 

SJH:   Thank you.  Mr Conway? 

 

<CROSS-EXAMINATION BY MR CONWAY [2.35 pm] 25 

 

MR CONWAY:   Thank you, sir, good afternoon Dr Wilkes.  Just first on the 

question of social value of trees. 

 

  [2.35 pm] 30 

 

 Would you accept that the social value of trees is connected to amenity 

values? 

 

DR WILKES:   Yes. 35 

 

MR CONWAY:   And in terms of your requested amendment to the tree 

schedule to include all trees that were previously protected.  Are you 

aware of the mediation agreement reached in December? 

 40 

DR WILKES:   I am, sir, I just mentioned that in my personal information. 

 

MR CONWAY:   And so in terms of the list or the schedule of trees that are 

now proposed to be protected on private land, that is now covering 

1,300 trees, - - - 45 

 



 Page 1927 

  

Ch9: Natural and Cultural Heritage Commenced 18.01.16 

DR WILKES:   Yes. 

 

MR CONWAY:    - - - does that resolve your concerns in that regard? 

 

DR WILKES:   Sorry, could you repeat that? 5 

 

MR CONWAY:   Does that resolve your concerns about the number of trees 

protected? 

 

DR WILKES:   Not entirely, but it has mediated them somewhat, yes. 10 

 

MR CONWAY:   Thank you.  Thank you, sir. 

 

DR WILKES:   So I am pleased with an improvement but I am still – I am 

wanting maximisation, like Lady Stewart was asking for. 15 

 

MR CONWAY:   Thank you.      

 

SJH:   Thank you.  Ms Huria? 

 20 

MS HURIA:   No, thank you, sir. 

 

SJH:   Ms Dawson? 

 

MS DAWSON:   No thank you, Dr Wilkes, thank you. 25 

 

SJH:   Dr Mitchell? 

 

DR MITCHELL:   No thank you, sir, that is clear. 

 30 

SJH:   Judge? 

 

JUDGE HASSAN:   No, thank you for your evidence. 

 

SJH:   Thank you for your evidence, you may stand down. 35 

 

DR WILKES:   Thank you, sir. 

 

<THE WITNESS WITHDREW [2.36 pm] 

 40 

MR CONWAY:   Mr Hadfield. 

 

SJH:   This tree is now in the list, is it not, Stanmore Road elm? 

 

MR CONWAY:   It is, sir. 45 
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SJH:   Has Mr Hadfield been advised of it by the Council? 

 

MR CONWAY:   Yes, I understand he is aware. 

 

SJH:   Come forward Mr Hadfield. 5 
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<ERROL RALPH HADFIELD, sworn [2.36 pm] 
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SJH:   Just take a seat, Mr Hadfield.  You filed evidence in this matter.  This is 

the elm tree at the supermarket at 300 Stanmore Road? 

 

MR HADFIELD:   Yes. 

 5 

SJH:   You understand it is now in the list? 

 

MR HADFIELD:   Yes, I do – I understand that, yes. 

 

SJH:   All right, well you go ahead and tell us what you want to add to that 10 

then, seeing you seem to have got what you wanted? 

 

MR HADFIELD:   Yes, that is right.  No I have a few other concerns, so. 

 

SJH:   All right. 15 

 

MR HADFIELD:   This closing statement is in support of my submission.  My 

name is Errol Ralph Hadfield and I live at Fairhall near Blenheim.  I 

am a retired farmer and - - - 

 20 

SJH:   I am sorry, this is not an opportunity to read this,; it is a highlights 

package, it has been read, you have got 10 minutes to highlight the 

important bits to us. 

 

MR HADFIELD:   This is completely different - - - 25 

 

SJH:   Well it started off exactly the same.  You carry on then, but you have got 

10 minutes. 

 

MR HADFIELD:   Right. 30 

 

 The key points of my submission are, I oppose the exclusion of the 

weeping elm tree situated at 300 Stanmore Road – and I am aware that 

because of mediation and an inspection by Mr Graham, that it is likely 

to be back on the list. 35 

 

 Although the elm tree scored 870 total points which was above the 

threshold of 770, it was still delisted because of zero points for heritage 

significance, 50 points for each of health and structure and 30 points 

for both shape and suitability in the landscape.  Significantly, the 40 

assessor did not take into consideration the information plaque 

positioned under the elm tree stating that the tree was a great age, 

approximately 150 years old, and it is of historical association to the 

site. 

 45 

 And I have attached the assessor’s report. 
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SJH:   Thank you. 

 

MR HADFIELD:   In response to the Treetech assessment and the proposed 

delisting of the tree, I commissioned an updated report by arborist, 5 

Mr David James, dated 8 December. 

 

 Mr James is not here today but his affidavit was sworn and filed on 14 

January.  During a mediation process and in response to the Foodstuffs 

admission which supported the proposed delisting of the elm, I engaged 10 

the services of another consultant arborist, Liz Warner.  Her assessment 

is attached marked ‘B’. 

 

  [2.40 pm] 

 15 

 On 15 December 2015 I was advised by the independent Secretariat 

that Foodstuffs had reviewed its position, they were not able to further 

assist the Panel with evidence and will not be appearing at this Hearing. 

 

 Following the mediation on 19 November, Mr Graham assessed the 20 

horizontal elm on 8 December 2015.  It is his recommendation that the 

elm now be included in the Proposed Schedule of Significant Trees, 

due to exceptional landscape and heritage values because of being 

associated with an early Canterbury settler, Joseph Hadfield, who 

arrived by sailing ship, Mercy, in 1862.  25 

 

 Mr Graham noted that he elm’s large trunk size, and he was confident 

that it was possibly the largest known specimen in New Zealand. 

 

 I believe that this significant tree is vulnerable to damage and I am very 30 

concerned about that.  Since filing my submission additional photos 

and documents have been found.  Photo C, taken in 1994, before 

building work was started; and photo D, taken four years later in 1998 

after building work was completed – the difference is obvious. 

 35 

 The Christchurch City Council consent document, marked E, issued in 

1996 with the important protection condition deleted by a City Council 

planner allowed the Foodstuffs contractor the opportunity to damage 

the elm tree’s shape and structure, even though the tree was listed 

protected, notable and of significant heritage status.   40 

 

 Healthy large diameter branches that were well over 100 years old were 

removed, probably for commercial reasons.  That irresponsible act 

resulted in permanent damage because the tree no longer looks like a 

horizontal or weeping elm. The Treetech assessor who noted the branch 45 
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removal in his notes downgraded the tree by giving 30 points for both 

shape and suitability in the landscape.   

 

 I support the evidence by retired city arborist Mr Walter Feilding 

Cotterell, when he says “(a) free arboriculture technical advice from 5 

Council on tree maintenance, and (b) Council contributes towards the 

cost of beneficial tree work” – I am referring here to trees that are on 

private land.   

 

 I read the statements of evidence and submissions by, I have listed 10 

them out there, which you will be able to read.  I am encouraged by 

what the above named have stated relating to maintenance and 

significant trees, however, I am still concerned that what I have set out 

above could be repeated.  Particularly to protected trees on private land 

used for business. Therefore I seek the Panel’s support that the 15 

Christchurch City Council’s Replacement District Plan include 

provisions that will in future ensure consistent protection for trees that 

are listed significant and of heritage status. 

 

 It is disappointing that the combined actions of the City Council 20 

planner and the Treetech assessor involved has resulted in considerable 

cost and inconvenience to many, including myself.   

 

 I believe that all significant trees are a resource that benefits the city in 

any ways; responsible management of them is essential. 25 

 

SJH:   Thank you.  Any questions Ms Huria? 

 

MS HURIA:   Mr Hadfield, good afternoon; I am just a little unclear about the 

relief you seek as the tree has gone back on the list? 30 

 

MR HADFIELD:   No, I am quite happy about that, but I am concerned that 

the Council have these regulations, but they do not always enforce 

them.  I mean how do you - - - 

 35 

MS HURIA:   Which is outside of our ambit, really. 

 

MR HADFIELD:   Is it?  Mm.   

 

MS HURIA:   Thank you.  Thank you sir. 40 

 

SJH:   Thank you, Ms Dawson? 

 

MS DAWSON:   No questions.  No, that is clear, thank you very much Mr 

Hadfield. 45 
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SJH:   Dr Mitchell? 

 

DR MITCHELL:   Yes, I have no questions, thank you. 

 

SJH:   Judge? 5 

 

JUDGE HASSAN:   No, but thank you for providing that context, it helps to 

reinforce the importance of the Council’s changed position, thank you. 

 

SJH:   Thank you Mr Hadfield. 10 

 

<THE WITNESS WITHDREW [2.45 pm] 

 

SJH:   Mr and Mrs Johnston? 

15 
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SJH:   Now, Mr and Mrs Johnston, you live at 3 Majestic Lane? 

 

MS JOHNSTON:   Yes. 

 

SJH:   And you are concerned about the listing of two trees, 240 and I think it 5 

is 241, is that correct? 

 

MS JOHNSTON:   Yes, we are here today to speak about 241. 

 

SJH:   Right, well you go ahead and tell us what you want to. 10 

 

MS JOHNSTON:   The owner of the tree is coming, but he is working, and will 

be here before 3.00 pm I think. 

 

 We were asked to get evidence of the shading on the longest day; it was 15 

cloudy right up to Christmas, and Christmas was not the day.  We have 

photographs taken today to show how shaded we are by it.  It is 

complete and utter shade, and it is still in complete shade on our house 

as we left today. 

 20 

SJH:   All right, well if you would hand in those photographs so we can look at 

them please?  Give the group of them exhibit 35 please. 

 

EXHIBIT #35 – SET OF PHOTOS  

 25 

MS JOHNSTON:   We are going to be rebuilding because of the earthquake. 

 

SJH:   So there is another document, so that can exhibit 36. 

 

EXHIBIT #36 – AERIAL MAPS SHOWING TREE ON PROPERTY 30 

 

 Thank you, if can carry on? 

 

MS JOHNSTON:   We have asked for the protection order to be removed from 

this elm so we can maintain it and Bill Criddle and (INDISTINCT 35 

2.18) Criddle can see to it. 

 

 There is huge danger from falling branches over the lane parking bay 

where people walk and get out of their cars.  Even in today’s wind it is 

too scary to be outside our door on the north side of our property. 40 

 

 Our property faces north and west.  We have huge blossom fall from 

this tree that everyone in the lane is affected by; all the people in the 

lane are upset about the damage that it is causing, clogging gutters.  We 

have all got two-storied homes and No. 4 has internal gutters, and quite 45 

unsuitable for leaf guards. 
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 No. 3 is in complete shade from morning until 3.00 pm, and that 

includes the front deck, which you will see is all split with the 

earthquakes. 

 5 

 The tree is also causing distress to No. 2, and I have signed proof of 

that here.   

 

SJH:   Yes, if you could hand that in ,thank you. 

 10 

EXHIBIT #37 – LETTER FROM SUBMITTER 

 

MS JOHNSTON:   It is not a specimen tree.  It has three trunks that move 

against each other in strong winds making no way else to describe it, 

but “clonks”. 15 

 

 Chris and I love our garden and the shading is making it virtually 

impossible.  Suckers are everywhere, from broken roots and some have 

developed into trees, and one of the photographs shows you a tree that 

has grown up in Bill’s property next to the fence, with the shading. 20 

 

 We are rebuilding, and there are huge problems with the tree roots all 

over the garden, and even solar power would be impossible.  

 

SJH:   All right, thank you.  I will just see if the Panel have any questions. 25 

 

 Ms Huria? 

 

MS HURIA:   No thank you sir. 

 30 

SJH:   Ms Dawson? 

 

MS DAWSON:   So I can be clear, which house is yours? 

 

MS JOHNSTON:   We are at No. 3, and those photos - - -  35 

 

MS DAWSON:   Which are not shown on this numbering? 

 

MR JOHNSTON:   Under 241. 

 40 

MS DAWSON:   Under 241, underneath the canopy of 241? 

 

MR JOHNSTON:   Yes, and down to the bottom you will see a garage to the 

right. 

 45 

MS DAWSON:   Yes. 
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MR JOHNSTON:   And the rest of it is the house you cannot see.   

 

MS JOHNSTON:   It grows right over - - - 

 5 

MS DAWSON:   I see. 

 

MS JOHNSTON:   - - - Bill’s atrium. 

 

MS DAWSON:   So you drive into your garage but the rest of your house is 10 

underneath? 

 

MS JOHNSTON:   Yes, underneath the tree.  

 

MS DAWSON:   241. 15 

 

MS JOHNSTON:   It is right over us. 

 

MS DAWSON:   Yes.  Thank you, thank you very much. 

 20 

MR JOHNSTON:   It grows across our front garden – what we call our front 

garden – down to the stream, across to the Council reserve, and that is 

still in shade. 

 

  [2.50 pm] 25 

 

MS DAWSON:   Yes, so that is like the north side of your property, thank you 

– and the tree is located on the house just to the north of you? 

 

MS JOHNSTON:   I’m number 4, yes, and he is coming - - - 30 

 

SJH:   Thank you.  Dr Mitchell? 

 

DR MITCHELL:   Just one question, I think. 

 35 

 Could you just clarify for me and it may be in the written material 

somewhere, were these trees scheduled in the operative plan, or is this a 

proposal that has come forward as part of the replacement plan only? 

 

MS JOHNSTON:  In the replacement plan, the new, the proposed District Plan, 40 

yes. 

 

DR MITCHELL:  Were they scheduled previously in the Operative District 

Plan? 

 45 

MS JOHNSTON:   Yes. 
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DR MITCHELL:   Okay, thank you.   Thank you, sir.   

 

SJH:   Thank you, Judge. 

 5 

JUDGE HASSAN:   Do you know whether the Council arborist was aware of 

the triple trunk issue? 

 

MS JOHNSTON:   I beg your pardon? 

 10 

MR JOHNSTON:   At a previous hearing he said we will describe it as one. 

 

JUDGE HASSAN:  I see.  And, secondly, your building plans are effectively 

the tree is in the way of your building, of your dwelling development 

plans? 15 

 

MS JOHNSTON:  The roots are just everywhere.  The earthquake – you can 

see the split in our front decking where the whole house has moved and 

split and also the trees have moved and everything is broken and they 

are shooting up everywhere, the suckers. 20 

 

JUDGE HASSAN:   And is there anything you wanted to say to expand your 

point about the trees being dangerous in terms of branch fall, for 

instance.  Can you describe that for me? 

 25 

MR JOHNSTON:  Various branches up to 100 ml fall down several times a 

year and if a car happens to be parked under there – luckily, that we 

know of, it has not happened. 

 

JUDGE HASSAN:   Thank you. 30 

 

SJH:   Have you got to the stage yet of having professional advisors and 

builders around your rebuild? 

 

MS JOHNSTON:   Yes, we are getting somewhere with Southern Response. 35 

 

SJH:   And have any of them said anything to you about the complications 

arising from the tree roots and the tree generally? 

 

MS JOHNSTON:   The architect has. 40 

 

SJH:   And what did he say? 

 

MS JOHNSTON:   Well, just what we have told you. 

 45 
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SJH:  Right, okay, now you said the owner was going to come.  He is not here 

yet – of the tree.  We will go on to the next witnesses but he wants to 

speak in support of your position? 

 

MS JOHNSTON:   Thank you. 5 

 

SJH:   We will call him when he becomes available, okay? 

 

MS JOHNSTON:   Thank you very much. 

 10 

SJH:   Thank you. 

 

<MAREE AND CHRIS JOHNSTON WITHDREW    [2.53 pm] 
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<FIONA MACKENZIE, affirmed [2.53 pm] 
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SJH:   Now, your full name is Fiona Katrine MacKenzie. 

 

MS MACKENZIE:  Yes. 

 

SJH:   You filed a brief of evidence, dated 10 September 2015? 5 

 

MS MACKENZIE:   Yes. 

 

SJH:  Your qualifications and experience are properly set forth in that 

statement of evidence? 10 

 

MS MACKENZIE:   Yes. 

 

SJH:   You also filed a rebuttal evidence, dated 18 December? 

 15 

MS MACKENZIE:   Yes, sir. 

 

SJH:   Do you have any corrections to either of those documents? 

 

MS MACKENZIE:   No. 20 

 

SJH:   All right, if you could give us your highlights package, please? 

 

MS MACKENZIE:  Federated Farmers is responding to Ngai Tahu submission 

3722 and to the Council’s revised proposal at appendix 2 of Ms 25 

Ferguson’s evidence – and this is just a quick update on our position 

since those were filed.   

 

 I have not had a chance to discuss with our members the new proposal 

known as exhibit 20 which Ngai Tahu tabled at the hearing on Friday. 30 

However, I would like to make some general points. 

 

  [2.55 pm] 

 

 Federated Farmers has submitted, and further submitted as you have 35 

said, our evidence was the 10 and the 18 December. Our rebuttal 

evidence on the 18 December concentrated on 9.1 Sites of Ecological 

Significance; but we submit that all of our arguments about sites of 

ecological significance apply equally to Ngai Tahu’s proposed sites of 

cultural significance.   40 

 

 The key for us is that sites need to be properly identified and their 

values understood.  Federated Farmers attended mediation on the 24 

and 30 November 2015, and I met with Ngai Tahu, Tania Stevens, on 7 

December in an effort to better understand Ngai Tahu’s proposed sites 45 

of cultural significance. 
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 It was my understanding then that Ngai Tahu did not wish to prevent 

farming in waahi tapu areas but was interested in capturing any new 

earthworks that might go deeper than previously cultivated land in 

order to recover items of cultural significance. 5 

 

 Since then, and having heard further evidence from Ngai Tahu, 

Federated Farmers is now more concerned about the expanded rules 

based on areas shown as circles and ellipses at page 62 of Ngai Tahu’s 

submission and based around the three categories of cultural 10 

significance.   

 

 We understand that silent files, which already exist in the 

Banks Peninsula District Plan, are a subset of the areas marked as 

waahi tapu. 15 

 

 We support the Council’s current position that seems to be that without 

consultation and proper discussion additional rules should not be 

imposed as these will add complexity, delays and costs to a large 

number of applications for routine earthworks in particular. 20 

 

 We have just been through this exercise with the sites of ecological 

significance and we believe that cultural matters should be treated in a 

similar way.  It was established at the Friday 5 February hearing when 

Ms Legarth was questioned by the Panel, that no consultation has really 25 

taken place and it is fundamental for us that this is addressed before the 

proposal proceeds. 

 

 We see no critical urgency as the existing Banks Peninsula Plan 

currently protects the 15 silent file areas of special importance which 30 

landowners already know about and respect.  Nga wai sites are already 

subject to safeguards under the existing Plan and Nga Turanga Tupuna 

sites, as I understand them, are to promote Māori cultural values, rather 

than to protect vulnerable or at risk cultural sites.   

 35 

 We believe it is important to hasten slowly if anything useful is to be 

achieved. 

 

 The section 32 report does not address the very real effect of lines on 

maps, on property values due to restrictions on the use of land under 40 

cultural or any other sorts of overlays and separately from land values, 

any time a matter of discretion is added to resource consents’ 

requirements you can immediately add significant time and cost to the 

application.  This makes normal business more time consuming and 

expensive for ordinary people and is specifically contraindicated by the 45 

current District Plan review process. 
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 We do not think it has been shown that the proposed rules are the most 

effective way of promoting Ngai Tahu cultural values and for 

Nga Turanga Tupuna areas in particular, we say the costs of the rules 

would possibly outweigh the benefits.  The Turanga Tupuna areas seem 5 

to have a different purpose than the waahi tapu sites and we do not 

believe that rules are necessarily appropriate. 

 

 For waahi tapu sites in particular, we would like non-regulatory 

methods to be seriously considered by the Panel in the same context of 10 

where we are heading for protecting sites of ecological significance.  It 

is agreed by all that landowner buy-in is needed in order to protect 

biodiversity and we suggest the situation is no different where cultural 

values are identified as needing protection. 

 15 

 If as may happen, farm environment plans are available as an alternate 

method of managing biodiversity on farms and why not use these same 

plans to identify and manage cultural values which may intercept in 

any case. 

 20 

 In rural areas we believe that real relationships between local Rūnanga 

and landowners would achieve better outcomes than rules administered 

by outsourcing consultants with no understanding of local issues.  

Many of our members already have longstanding relationships with 

local Rūnanga. The RMA does not dictate the way in which local 25 

authorities can recognise and provide for section 16 matters nor the 

specifics of how Council may have regard to kaitiakitanga, much of 

this will depend on the situation in each local area. 

 

  [3.00 pm] 30 

 

 It is quite feasible to us that a farm management plan could include a 

section on cultural values completed to the satisfaction of local 

Rūnanga members and in the absence of this arrangement and whether 

known sites of cultural significance then a fall back rule could apply.  35 

We are clear that we do not want to see an industry develop in cultural 

consulting, our immediate reaction to the proposed restricted 

discretionary role for Nga Turanga Tupuna at page 9, appendix 3.1, 

submission 3722 is one of unease.   

 40 

 We see a lot of duplication with already existing rules from other 

chapters and many possibilities for extracting unwarranted additional 

concessions from people going about their normal business.  For 

example; new plantings or improved access for customary use going to 

be additional conditions which must be accepted in order to get 45 

consent. 
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 As the Nga Turanga Tupuna ellipses cover large areas in the Akaroa 

and Lyttelton basins, many people will be affected and among the 

many matters of discretion, in particular E, the provision of information 

on Ngai Tahu history and association with the area gives us concern.  5 

In our experience this sort of requirement can blow out to a demand for 

a cultural AEE at considerable cost and of questionable value. 

 

 We would oppose these sorts of unreasonable add-ons to straight 

forward applications but we have no problem at all if the area is special 10 

and it needs to be identified. 

 

 Separately, we do not agree with Ngai Tahu’s proposal to increase the 

size of the silent file areas that have already been identified in the 

existing Banks Peninsula district plan. 15 

 

 We believe that these were ground truthed and accepted by all parties 

some time ago and we have not seen any explanation yet at least of 

why the silent file areas have been enlarged. 

 20 

 In short we need to talk about this proposal with our members and with 

Ngai Tahu and other parties.  From our experience with Council’s 

biodiversity budget which was 80K compared to for example 450K per 

annum to sponsor a women’s golf tournament, the council needs to be 

careful what it commits to. 25 

 

 A regulator should not make unnecessary rules it cannot fairly 

implement.  Cultural matters are not the Council’s core business and 

who is going to advise the Council when it considers the matter of 

discretion from an applicant in a Nga Turanga Tupuna overlay.  If it is 30 

Ngai Tahu then the process on the face of it may not look a fair and 

equitable one even if it is. 

 

 Why should all of these resource consents need to be served on Ngai 

Tahu as an affected party?  At page 9 of appendix 3.1(v), anyone 35 

building a commercial or industrial building which is more than 500 

square metres would need to serve the relevant Rūnanga as an affected 

party; it is not clear why.  Until we understand a lot more about the 

values in the Nga Turanga Tupuna areas we have difficulty accepting 

the proposed rules. 40 

 

 Sites needs to be identified before user pays cultural monitoring is 

introduced.  We have already signalled that landowners are likely to be 

unwilling to carry the whole cost of cultural monitoring which is for the 

common good.  We suggest that connection between local Rūnanga 45 
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and landowners offers the best prospect of success particularly, in rural 

areas. 

 

 We look forward to consultation with Council and Ngai Tahu going 

forward so that our members can be properly informed about what is 5 

proposed. 

 

SJH:   Thank you.  Ms Huria? 

 

MS HURIA:   Good afternoon, Ms McKenzie; a couple of points you made a 10 

comment about not wanting to see an industry developing for cultural 

consulting is that right? 

 

MS McKENZIE:   Yes. 

 15 

MS HURIA:   Do you not accept that people with relevant cultural knowledge 

need to be involved to identify sites of cultural significance? 

 

  [3.05 pm] 

 20 

MS McKENZIE:   No, we do accept that certainly and part of the problem is 

how that occurs I suppose, it is quite a small pool and it is a difficult 

thing to make the exercise transparently clear and objective I suppose.  

However, more than that it is not just cultural assessments its generally 

that AEEs including cultural parts tend to blow out - - -  25 

 

MS HURIA:   I am sorry, what is an AEE? 

 

MS McKENZIE:   Assessment of Environmental Effects, which are an industry 

in and of themselves. 30 

 

MS HURIA:   This is different is it? 

 

MS McKENZIE:   Well hopefully, but where reports are required; it sometimes 

happens that they are ticking boxes and the user is paying for 35 

something of questionable worth and often quite considerable expense. 

 

MS HURIA:   That was my next question, but first of all you referred to a 

small pool what did you mean by that? 

 40 

MS McKENZIE:   I suppose the Council is not in the business of doing cultural 

assessments and so it would be needing to outsource those just as we 

outsource ecology reports they do not come from in house at the 

Council, a similar sort of thing, and so to find enough people I suppose 

- - -  45 
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MS HURIA:   Do you actually know how the system works? 

 

MS McKENZIE:   Which system? 

 

MS HURIA:   About gathering, for example, Ngai Tahu cultural information, 5 

the groups that are set up, the work that does go on, are you actually 

aware that there are pools of people? 

 

MS McKENZIE:   Yes, but the requirement under the proposed rules would 

make a lot more such assessments necessary, we think. 10 

 

MS HURIA:   You are making a judgement that there are not enough people 

out there to complete those assessments? 

 

MS McKENZIE:   We have this problem with nutrient plans – that is probably 15 

pre-empting things. 

 

MS HURIA:   Okay. 

 

SJH:   If you know say it and if you do not know admit the fact you do not 20 

know whether there is a shortage of such people or not, Ms McKenzie. 

 

MS McKENZIE:   We do not know if there is a shortage. 

 

SJH:   I do not want what we have had before in the course of your evidence – 25 

It certainly does not help Federated Farmers, carry on. 

 

MS HURIA:   You also made a comment about the questionable value of 

assessments which I took to mean the cultural assessments? 

 30 

MS McKENZIE:   Could you refresh me where? 

 

MS HURIA:   You made a comment about the questionable value of these 

assessments. 

 35 

MS McKENZIE:   The context of this is that the rules suggested for Turanga 

Tupuna areas are going to be restricted discretionary and require certain 

matters to be looked at and that will in turn involve, for example I 

think, perhaps I should give an example, say at page 9 of appendix 3.1, 

if you go to E, again because the rules have not been, we have not had a 40 

chance to discuss them, it is not clear whether E is something that 

would be provided by the applicant in this case. 

 

SJH:   Before you said the assessments would be of questionable value, the 

question is why are they of questionable value? 45 
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MS McKENZIE:   Because an applicant may not be able to provide the 

provision of information on Ngai Tahu history in association with the 

area that is just an example of one matter of discretion. 

 

 Now if an applicant is supposed to provide that in order to get a 5 

resource consent for drilling a bore or something that, we are not clear 

how that works.  Do they go and find a cultural assessment person to 

do this or are they supposed to provide the information from what they 

know about their own piece of property? 

 10 

MS HURIA:   I am sorry, but I was asking you about the questionable value of 

assessments and I am wondering on what basis that statement was 

made? 

 

MS McKENZIE:   If an applicant must provide something in order to get an 15 

resource consent what they provide may end up being of questionable 

value.  If for example they do not have that information or if they say 

“to hell with it, I need to get this, let us find someone to do this.” 

 

  [3.10 pm] 20 

 

MS HURIA:   So you are saying the questionable value is if an assessment is 

done and there is nothing discovered or found? 

 

MS McKENZIE:   No, then it would have some value.  The questionable value 25 

is if it becomes a tick boxing exercise and an applicant has to provide 

something which in reality they do not – they cannot really provide. 

 

MS HURIA:   So therefore they should seek assistance as I do about the trees 

on my property? 30 

 

MS McKENZIE:   They should seek assistance.  The question is whether there 

is sufficient certainty in that Nga Turanga Tupuna site to justify that 

being done.  That takes us back to our key point, if there is something 

there and as clearly identified we have absolutely no problem with that. 35 

 

MS HURIA:   And how do you reconcile that with the notion of silent files? 

 

MS McKENZIE:   I think silent files are accepted by our members, the one 

reservation was we are not sure why the extent of the silent files was 40 

increased but that I am sure can be sorted.  We do not need to know in 

intimate detail but a silent file is known and accepted and some of the 

other areas are larger and with less specific values if you like. 

 

MS HURIA:  Do you accept that there can be tensions between two different 45 

cultures meeting over these sorts of issues? 
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MS McKENZIE:   I have to probably canvas the members on that but it is not – 

I would not have thought so.  What does create tension is uncertainty.  

If there are clear values, at least clear enough for, you know, for land 

owners to understand and those values are understood even if it is 5 

understood what values are being sought to be protected, better still if 

they understand what is actually there, there should not be the tension. 

 

MS HURIA:   Okay, thank you.  Thank you, sir. 

 10 

SJH:   Thank you.  Ms Dawson? 

 

MS DAWSON: Just one question, Ms McKenzie. At the start of your 

presentation you said that you have had recent dialogue with the 

representatives from Ngai Tahu, the planners and perhaps I think you 15 

said the Council so where have you left that in terms of Federated 

Farmers’ position in terms of commitment to ongoing dialogue and 

work on these provisions? 

 

MS McKENZIE:  Working, I did not actually meet with – I met with Tania 20 

Stevens and that was good, very useful, but that was just prior to 

Christmas and actually since Christmas there just has not been the 

opportunity, various people are either away or not around so Federated 

Farmers is more than keen to discuss how this can work and similar 

just as we are with SESs for example. 25 

 

MS DAWSON:  So since you have seen this latest version of the areas in Ngai 

Tahu’s submission and the potential rules which I see you have not 

fronted me there, you have not had ongoing discussion with Mr Legarth 

or Ms Steven on behalf of Ngai Tahu on these particular provisions? 30 

 

MS McKENZIE:  No, I have actually asked, I did speak to Tania quite recently 

but they were flat out doing their, you know, preparing this, and I 

accepted that so until we have – and she said that she would be back in 

touch when there was something to discuss which is, it has just been 35 

too hectic, I think. 

 

MS DAWSON:   All right, but from your point of view in Federated Farmers, 

you are committed to engaging with the Council, Ngai Tahu and any 

other parties on working through these matters? 40 

 

MS McKENZIE:   Yes, absolutely. 

 

MS DAWSON:   All right, thank you. 

 45 

SJH:   Dr Mitchell? 
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DR MITCHELL:   Thank you, sir, good afternoon, Ms McKenzie.  I just 

wanna go back to first principles and get an understanding of what your 

personal view is as a witness as opposed to what Federated Farmers 

policy position might be.  Do you accept the effects on Māori culture 5 

and spiritual values are affects that need to be considered within the 

matrix of the RMA? 

 

MS McKENZIE:   Yes. 

 10 

DR MITCHELL:   Do you think that at a practical level the starting point for 

someone that wants to do something that might affect those Māori and 

spiritual values starts from a proposition of consultation? 

 

MS McKENZIE:   Yes. 15 

 

  [3.15 pm] 

 

DR MITCHELL:  Do you think that if there was some greater clarity and 

neutral understanding around the size of the ellipses that you have 20 

made mention of and if there was more explicit direction about what 

the information requirements for resource consent applicants were, that 

that would significantly address the concerns that you have raised? 

 

MS McKENZIE:   Yes. 25 

 

DR MITCHELL:   Given that there is likely to be further caucusing discussion 

in terms of for example the sites of ecological significance, do you 

think that time might be everybody’s friend in terms of getting further 

consensus on what these types of provisions might look like? 30 

 

MS McKENZIE:   Yes. 

 

DR MITCHELL:   Thank you, I have got no further questions. 

 35 

SJH:   Thank you.  Judge? 

 

JUDGE HASSAN:  Thank you, just following up on similar themes, thank 

you, Ms McKenzie.  Just in terms of your knowledge in the legal sense 

of the Resource Management Act, a starting proposition is under the 40 

Act sections 74 and 75 describe a relationship between objectives, 

policies and rules.  You are generally familiar with that? 

 

MS McKENZIE:   Yes, generally. 

 45 
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JUDGE HASSAN:  And so the challenge for the Panel in that sense is 

considering what is the most appropriate course and the way forward if 

one was to simply go as far as having objectives and policies in the 

plan at this stage and leaving rules aside effectively the plan is left 

incomplete, do you agree with that? 5 

 

MS McKENZIE:   Yes, unless you can point to something else.  I am thinking 

of the Orion situation where there was a - - - 

 

JUDGE HASSAN:   So there may be methods, non-regulatory methods that 10 

may be complete the picture but nevertheless all those things need to be 

considered together.  

 

 Now, I know that you were in the hearing room at the time the Ngai 

Tahu witnesses were questioned and just for instance in regard to 15 

Turanga Tupuna and the concept of restricted discretionary activity 

which came out of the proposal by Ms Legarth, didn’t it?  And were 

you here when Ms Murchison later on acknowledged 1) that those rules 

needed significant work and 2) that she thought she, subject to her 

client’s position, that she would see herself available to assist to make 20 

those rules more proportionate and workable in the process of 

discussion and tended to occur with the Council, did you hear that? 

 

MS McKENZIE:   Yes, I was not sure if that applied just to the Papakainga or 

to the whole thing. 25 

 

JUDGE HASSAN:   No, I think if you look at the transcript you will see that it 

goes through, for instance I have got a copy of what is described as 

site 44, a very large ellipsis over the Sumner area and path the 

questioning related to what is marked there is Nga Turanga Tupuna 30 

which is what you described before. 

 

MS McKENZIE:   Yes. 

 

JUDGE HASSAN:   So bearing in mind those processes and the importance of 35 

what we have to grapple with, have you engaged with the Canterbury 

provinces of Federated Farmers to ensure that you are instructed and 

able to engage fully in that process in so far as the needs of the Panel 

are concerned to be able to consider a fully rounded package once that 

consultation with the Council and Ngai Tahu is complete, in other 40 

words do you have the authority of the combined provinces to be 

engaged in that on their behalf now? 

 

MS McKENZIE:   In this hearing? 

 45 

JUDGE HASSAN:   Yes. 
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MS McKENZIE:   Yes. 

 

JUDGE HASSAN:   All right.  Thank you. 

 5 

SJH:  Well the follow on from that is do you have the authorisation of 

Federated Farmers in the mediation process to agree to any 

amendments and a final outcome at the mediation process? 

 

MS McKENZIE:   Yes, I believe so. 10 

 

SJH:   No, do you have their authority or not because it is well known there is 

little point going to a mediation if you do not have authority to make a 

binding decision.  Do you have that binding decision from Federated 

Farmers? 15 

 

MS McKENZIE:   Yes. 

 

SJH:   All right.  And that is in writing from your chief executive or whoever? 

 20 

MS McKENZIE:   I will make sure that it is. 

 

SJH:   Thank you.  Now, you say you are committed to mediation with the 

Council and other parties. 

 25 

MS McKENZIE:   Yes. 

 

SJH:   Do you think pejorative and grandiose statements and criticisms of how 

the Council spends its money is contusive to a mediation process, 

particularly when it is completely irrelevant to what we are 30 

considering? 

 

  [3.20 pm] 

 

MS MCKENZIE:   Certainly not your first phrase, but I do find it a struggle 35 

trying to make plans, knowing that there is no money available.  

 

SJH:   That wasn’t my question.  You criticised Council spending did you not? 

 

MS MCKENZIE:   I said they spent a lot more on a golf tournament than on 40 

total biodiversity budget.   

 

SJH:   So that is a pejorative criticism where you do not have the full facts, 

how can that be conducive to a mediation process, which is a 

collaborative process involving the trust of all parties.   45 
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MS MCKENZIE:   I wasn’t intending to bring that up at the mediation, and it 

is factual.   

 

SJH:   You have brought it up on the public record, and it is irrelevant to what 

we are considering.  You don’t know the how’s and wherefores of why 5 

they decided to spend that money, do you? 

 

MS MCKENZIE:   No. 

 

SJH:   In other words, would it not be better to stick to the knitting, what you 10 

do know? 

 

MS MCKENZIE:   Yes, sir. 

 

SJH:   Thank you, you may stand down. 15 

 

<WITNESS WITHDREW [3.21 pm] 

 

SJH:   Mr Aitken? 

 20 

MS MCKENZIE:   I don’t think he has anything to say. 

 

SJH:   Anything to add to his written. 

 

MS MCKENZIE:   No. 25 

 

SJH:   Thank you.  Mr Tindal from the Cashmere Residents Association.  You 

wish to give some evidence Mr Tindal, so you would come forward?   
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<RICHARD MARK TINDAL, affirmed [3.21 pm] 
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SJH:   Just take a seat thank you. 

 

MR TINDAL:   Thank you.   

 

SJH:   Now your full name is? 5 

 

MR TINDAL:   Richard Mark Gratten Tindal.  

 

SJH:   Thank you, and you have filed a statement of evidence, which I think is 

dated 10 December? 10 

 

MR TINDAL:   Correct, sir. 

 

SJH:   Do you have any corrections to it? 

 15 

MR TINDAL:   No, sir.   

 

SJH:   And you confirm it is true and correct? 

 

MR TINDAL:   Yes, sir. 20 

 

SJH:   Just go ahead and speak to it, please. 

 

MR TINDAL:   I thank you for this opportunity to add a verbal presentation of 

events.   25 

 

 I hoped that members of the Spreydon Community would be here today 

to support it, and that was really to be the main contribution.  Just to 

clarify why we are in the submission process, but I do note that the 

Chairman of the Spreydon Ethnic (ph) Community Board is here, 30 

present today, he may or may not be able to verify anything I have to 

say on behalf of the Spreydon Community.   

 

 I am here in the Barrington Issues Group who have presented on other 

matters before this Panel, and I am there in a capacity for Cashmere 35 

Residents Association.  So the Issues Group looks at a commercial hub 

and all the catchment residential catchment around that, and that is 

what puts residents groups together, working together to resolve issues 

that the commercial hub and the density issues around that raised. 

 40 

 So we are very pleased with the response of the Council and the Panel 

for the on medium density to transitional densities, what was achieved 

in the Plan, and that was on the basis of drainage problems in the area 

historical.   

 45 
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 So this is to look at what else might be available for the community in 

terms of benefits from the District Plan Review, and it is to identify 

heritage and seeing how key that is to community identity within the 

community development, community wellbeing and to look at the gap 

in the heritage register between Addington and Cashmere where there 5 

are heritage items listed, but there are none in the area of Spreydon. 

 

 Council has acknowledged that gap, and that it could be something 

beneficial to add some heritage for Spreydon.  I am sorry that we do 

not have much in the way of written evidence that we have been able to 10 

dig up. Being volunteers, non-experts we just do not have the resources 

to do extensive documentation. 

 

  [3.25 pm] 

 15 

 But the implications of Spreydon being steadily eroded as a community 

through a commercial hub growing in its middle may or may not relate 

to negative outcomes in the area.  There is quite a large area of social 

housing and socioeconomic deprivation in the area, the social problems 

in the area that seem to be related to a liquor outlet in the mall, and so 20 

you had the playground burnt down last year and the community had to 

replace that playground through voluntary subscription.   

 

 Then you had one of the heritage items that we sought protection of 

between that request and now being attacked by arson as well.  So the 25 

Coronation Hall is in a state of disrepair and probably Council will not 

be able to get insurance for that to secure its future.  We simply do not 

know, but that is a sign that we are talking about something real here, 

that heritage is under threat, that behaviours in the neighbourhood 

could use some improvement and identity for the community of 30 

Spreydon could be key amongst that, because we have lost half of the 

heritage we sought protection of already, the other half is obviously 

even more important. 

 

 And in that context, we are looking to see how can we put Spreydon on 35 

the map in more constructive ways, how can we develop community 

activities around heritage in Spreydon such as it exists?  And in the 

research we did we could not find any except for the Coronation Hall 

aforementioned, subject to review due to fire damage.   

 40 

 And the Barrington Park Stone gates where a memorial plaque 

identically is placed on two of those gates, and there is a third set with 

no plaque affecting access from the east to the area.  And all of that is 

volcanic rock from nearby Port Hills, and it would seem to be erected 

in the 1920s, and the plaque attached from a mayor at the time 45 



 Page 1956 

  

Ch9: Natural and Cultural Heritage Commenced 18.01.16 

commemorates the activity of the Spreydon Borough Council.  And as 

a local builder, I believe the mayor was able to build this memorial.  

 

 Now Council doesn’t seem to recognise it as a memorial because 

perhaps other memorials by way of the process than a mayor’s 5 

contribution.  But we don’t see that as enough of a reason not to list this 

as heritage.  For whatever reason those gates got built, they are the only 

thing we can find in Spreydon that says historically this was an 

important borough in the development of Christchurch, and it seems 

that the City Council does not want to recognise that as a political 10 

entity.   

 

 I don’t know if that is the issue as to why they don’t see this as relevant 

heritage, but in pressing us for more evidence it is hard to find any.  We 

could find evidence about the Coronation Hall in terms of news items 15 

recordings its building in 1911, and how that related to the Beckenham 

Public Hall being built in 1913. 

 

 And all the different developments that have followed on from that, in 

the case of Spreydon Hall and Spreydon Domain, the Tennis Club was 20 

able to be launched out of that hall once it was built and obviously 

dances over the decades and many, many activities have followed, and 

there is a sports club resident in that hall today, or would be, if it had 

not been burnt down. 

 25 

 So I guess I am trying to paint a picture here of the range of activities 

and significance that the heritage of Spreydon, such as it is, can 

indicate and we are seeking to the very end if we can, a heritage 

recognition for Spreydon. Because a benefit direct of it being 

recognised that there is some heritage in Spreydon would be its 30 

inclusion in the heritage tours of South Christchurch. 

 

 So that if a heritage route or tour was set up between Addington, St 

Mary’s Church, Spreydon, Barrington Park Memorial Gates, 

Cashmere, there is about three volcanic rock buildings there that are 35 

already listed, then Spreydon could be included in that kind of activity, 

whereas as it is now, and that would be of benefit. 

 

 One activity that Spreydon could undertake if its heritage was 

recognised, and it would be leaked to an activity and involvement of 40 

the community recognition profile, things that people do, different from 

sitting in a park and drinking alcohol. 

 

SJH:   Thank you.   

 45 

MR TINDAL:   That is okay.   
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SJH:   I will just see if the Panel have any questions.  Ms Huria? 

 

MS HURIA:   Is there a heritage trail on the Plans? 

 5 

MR TINDAL:  None that I am aware of.  There is Heritage Week in the City 

and every year it does have activities, and I think at St Mary’s Church 

in Addington that would be the nearest in South Christchurch.  

 

MS HURIA:   Okay, thank you.  Thank you, sir.  10 

 

SJH:   Thank you.  Ms Dawson? 

 

MS DAWSON:  Thank you, Mr Tindal.  I am sorry, I cannot recall this myself, 

but do you know what the Council staff member that has looked at your 15 

submission has said about your submission? 

 

MR TINDAL:   Insufficient evidence. 

 

  [3.30 pm] 20 

 

MS DAWSON:   Insufficient, yes, so they have not supported? 

 

MR TINDAL:   Its listing, no. 

 25 

MS DAWSON:   Thank you.  Thank you then for coming and giving us this 

information. 

 

MR TINDAL:   That is okay, you are very welcome. 

 30 

SJH:   Thank you.  Dr Mitchell? 

 

DR MITCHELL:   Thank you, sir.  Good afternoon, Mr Tindal. 

 

 As far as you are aware the gates and the associated stone walls are in a 35 

good state of repair? 

 

MR TINDAL:   They are. 

 

DR MITCHELL:   They are not in need of much maintenance on an ongoing 40 

basis? 

 

MR TINDAL:   No, in contrast to the Waltham Memorial Gates, which were 

also in our initial submission, they are under repair as we speak and 

they are due for reuse at the Anzac Day memorial this year and that is 45 

really a great thing to be celebrating.  But, as you can see from that 
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illustration, the accumulation of leaf litter and other litter at the gates is 

something that the community could pick up as an activity to help the 

Council if its focus was put on its heritage. 

 

DR MITCHELL:   And you are not aware of any development proposals, in the 5 

broader sense of the word, that might impinge upon the presence of 

those gates? 

 

MR TINDAL:   Yes, I am. 

 10 

DR MITCHELL:   And what would that be? 

 

MR TINDAL:   Well, in the long run there is a bus interchange proposed for 

Barrington shopping complex and the local issues group wanted to take 

the mall to task, because in the past the buses have been able to turn 15 

around in the mall car park but that is no longer possible. 

 

 An interim resolution has been found on Athelstan Street, which is a 

residential street, for the interchange to be there but in that long term 

debate about where is a proper bus interchange for that commercial 20 

complex the park is included for consideration and then it raises the 

question of will those gates be in the way of it. 

 

DR MITCHELL:   All right, well, I am glad you made that point, thank you.  I 

do not have any further questions, sir. 25 

 

SJH:   Thank you.  Judge? 

 

JUDGE HASSAN:   Thanks very much, Mr Tindal, a couple of interesting 

aspects to this. 30 

 

 Do you know yourself or do other members know whether or not those 

wrought iron gates were part of the original gate, are they original, do 

you know? 

 35 

MR TINDAL:   I can only assume that they are.  The gates are a hundred years 

old and it looks like the architecture from that time to me. 

 

JUDGE HASSAN:   And I am curious to know in relation to this, presumably 

this was at a time when Spreydon was its own local authority as such? 40 

 

MR TINDAL:   Correct. 

 

JUDGE HASSAN:   Before these various areas of Christchurch became 

amalgamated into the one city and that, as I understand it, happened 45 

progressively.  Do you know when that happened for Spreydon? 
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MR TINDAL:   Yes, so the Heathcote County Council history includes 

Spreydon and it had essentially three parts Halswell, Spreydon and to 

the east, the lower part of the river. 

 5 

 So the Spreydon Borough Council, they were road boards, so their first 

duty was to establish the roads through what in that area was swamp 

and the roads allowed drains to be built and eventually housing to be 

developed so that whole Spreydon Borough Council history, I think 

they had responsibility for Lincoln Road, and so the whole Addington 10 

roading system was really the responsibility of Spreydon Borough 

Council initially before its absorption and the Sydenham Borough, 

which I guess has a higher profile as a commercial centre, early 

commercial centre and the first modern borough for Christchurch, it 

kind of eclipsed the Spreydon history. 15 

 

JUDGE HASSAN:   Yes, so presumably it was still a borough in 1926.  Do 

you know was it within a few years or longer that it became 

incorporated? 

 20 

MR TINDAL:   I think it was gone by that time and so that must count the end 

of the borough history I would say, that might increase its period, yes. 

 

JUDGE HASSAN:   Very interesting, thanks very much. 

 25 

SJH:   Thank you, Mr Tindal.  I take it from what you said you have not had a 

chance to discuss this with Mr McMahon yet? 

 

MR TINDAL:   Not in this detail, no. 

 30 

SJH:   All right, well, we will ask him seeing he is here.   

 

MR TINDAL:   Yes. 

 

SJH:   All right, thank you very much, you may stand down. 35 

 

MR TINDAL:   You are welcome. 

 

<THE WITNESS WITHDREW [3.34 pm] 

 40 

SJH:   Very interesting.  Mr McMahon? 
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MR McMAHON:   Thank you, sir.  I was not here to speak about what 

Mr Tindal was speaking about but about the 9.2 and 9.4. 

 

 So I would just like to start by saying that I support the mediated 

solution regarding the registered trees that we are party to, and I am 5 

very pleased to have been part of it, and we agreed to fair structure, fair 

health and poor shape as the criteria for registered trees and I very 

much hope that you will uphold that. 

 

 In summary our submission is that the Board supports the recognition 10 

of the qualities and importance of the Ōpāwaho Heathcote River and its 

tributaries as a significant feature and landscape.  We support the 

inclusion of sites along the Heathcote as sites of ecological significance 

and their protection, maintenance and enhancement and we submit that 

there needs to be a clear definition of maintenance with regards to 15 

indigenous vegetation.  That is permitted activity P1 needs clearer 

definition. 

 

  [3.35 pm] 

 20 

 So with regard to the significant features and landscape and the sites of 

ecological significance; if there is one thing that our Board and 

community are united around it is improving water quality of the 

Heathcote River.  To do that we need to protect indigenous planting in 

particular the (INDISTINCT 0.35).  The Board has supported capital 25 

projects over many years that aim to do just that.  Additional 

recognition and protection under the district plan would aid on meeting 

the community’s aspirations for a cleaner Heathcote. 

 

 And if you have been reading The Press in the last month or so you will 30 

notice there is a very strong demand for cleaner rivers.   

 

 And the river along with the significant trees is part of the 

commonwealth that our community shares and does not belong to any 

of us.  Beautiful trees are part of the reason people chose to live in the 35 

south of my ward around the river and the hills and much has changed 

post-earthquake, but almost all the trees have stood their ground. 

 

 Our landscape has been irreversibly changed by the earthquakes as it 

was also changed by colonialism and to allow large scale removal of 40 

heritage trees would deprive future generations of something that we all 

actually take for granted.  And once you take out a heritage tree you do 

not get it back, it is not just a tree.  You might plant another one but it 

could be a hundred years to regrow and no guarantee that would ever 

regain the previous glorious form. 45 
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 And people choose to purchase property with beautiful trees on them 

and that decision in my view is a responsibility to be kaitiaki of those 

trees for all of us, they belong to all of us.  I just want to take the 

chance to thank Dr Wilkes, who you heard earlier today, who talked 

about the social and anthropological significance of trees.   5 

 

 When I was a small child my grandfather, who had in-depth knowledge 

of native trees, stopped my dad as he was about to remove a small 

sapling from our garden because it was a native, you know, it was not 

very common in the particular area.  And when I drove past it recently 10 

it was over six metres tall and part of the local landscape and under that 

jurisdiction’s rules it cannot be taken down.  And it is part of my 

memory and part of my identity and lots of people feel the same way 

about significant trees, whether they are in the public realm or private 

realm, it is actually part of who we are.  So my point is that significant 15 

trees are not simply natural or economic, they are part of who we are. 

 

 With regard to maintenance, I think there needs to be some kind of 

registration or certification for arborists dealing with heritage trees.  

There needs to be accountability in the absence of a resource consent 20 

process and, for example, the Snowdon Road beech tree, as I 

understand it, was pruned to the extent it lost its heritage value by a 

qualified arborist working for a reputable firm. 

 

 So where pruning is major there needs to be a way for the public 25 

through the Council I think to say “no” and a resource consent is 

currently a check on that excess.  So if that is not present how can the 

community monitor compliance, who is going to monitor compliance?   

 

 Thank you. 30 

 

SJH:   Thank you.  Look, just before I go to Panel questions, I will come back 

to the matter we just heard from Mr Tindal on and I know you can only 

comment personally, not on behalf of your Board. 

 35 

MR McMAHON:   That is correct. 

 

SJH:   But clearly what he is seeking is that some of the historical and social 

culture of Spreydon is recognised through the gates and he suggests 

other matters, although I think he also concedes it would be good if 40 

some more work could be done, on a personal level would you support 

that? 

 

MR McMAHON:   I definitely support the protection of the gates and the walls 

and any protection of heritage of Spreydon, you know, which is a 45 

historic community with its own identity that by, yes, I guess rapid 
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development and intensification it has not necessarily been considered 

as important as some of the more affluent areas in the city but that 

heritage is just as important. 

 

 I do not personally think that the Athelstan – or that the bus interchange 5 

is a threat to that but I do think that it is important to protect that 

heritage so I thoroughly support that. 

 

SJH:   Thank you.  I will see if other Panel members have questions.  

Ms Huria? 10 

 

MS HURIA:   Not for me, thanks. 

 

SJH:   Ms Dawson? 

 15 

MS DAWSON:   No thank you, Mr McMahon, but thank you for coming 

again. 

 

SJH:   Dr Mitchell? 

 20 

DR MITCHELL:   No, thank you. 

 

SJH:   Judge? 

 

JUDGE HASSAN:   I suppose just one, Mr McMahon; hearing what you are 25 

saying about that identity issue in regard to trees and your personal 

memory of that but putting your hat on in terms of the Community 

Board, we have also heard from, for instance individuals who are 

suffering the challenge of trying to rebuild their dwellings and finding 

trees are creating hazard issues, as well as impediments to their ability 30 

to move forward from the earthquakes. 

 

  [3.40 pm] 

 

 We have heard evidence from for instance representing elderly people 35 

in homes where they are effectively caught by an old tree, they do not 

want to have restrictions imposed, they would rather be free of those 

restrictions, would you accept that really in terms of the interests of the 

members of the board that you represent, there are those competing 

considerations for us in terms of the community wellbeing? 40 

 

MR McMAHON: I mean of course, that is common sense to say there is 

competing considerations but those trees will have been there longer 

than most of the people, if not all of the people who live there. 

 45 
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JUDGE HASSAN:  You would not say would you on behalf of the members of 

your board that therefore the trees should prevail over the interests of 

those people trying to move forward in their various ways or look after 

their wellbeing? 

 5 

MR McMAHON: Well of course I would not say that, that would be a 

simplistic response. 

 

JUDGE HASSAN:   So it comes back to balance? 

 10 

MR McMAHON:  Well, yes, balance between competing issues but simply a 

heritage tree being difficult to deal with is not a reason in itself to make 

it easier to deal with.  There is good reasons to protect those trees and I 

would rather there was some positive support for people dealing with 

those trees than to make it easier to remove heritage trees necessarily. 15 

 

JUDGE HASSAN:  But that is never going to be so much is to be generous 

enough to pay the person out on their property is it? 

 

MR McMAHON:  Well I am just depositing an alternative, you are not in the 20 

business of funding that and neither am I but the trees are something 

that belong to all of us, my community board has always taken a strong 

view of protecting trees but if trees are dangerous, if they are a threat to 

life - - -  

 25 

JUDGE HASSAN:  What about a threat to wellbeing of a member of your 

board? 

 

MR McMAHON:   Wellbeing, well that would depend on what you mean? 

 30 

JUDGE HASSAN:  Well I mean say an elderly couple that need to have the 

freedom from a restriction so that their wellbeing can be looked after in 

their old age or the wellbeing of a couple trying to rebuild their 

dwelling when the tree is impeding it. 

 35 

MR McMAHON:   Can you give me an example? 

 

JUDGE HASSAN:   I have just given you two? 

 

MR McMAHON:   No, I mean a specific example. 40 

 

JUDGE HASSAN:  Those are specific examples from the evidence we have 

heard today. 
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MR McMAHON:   Okay, so there are people who are struggling to deal with a 

tree.  Well I mean it is really, it should be a case by case basis and there 

should be a process by which to deal with those - - -  

 

JUDGE HASSAN:  And this is a process for doing it? 5 

 

MR McMAHON:  Well not necessarily, there should be a way in which it is 

seen to be, it is judged by the community publically whether the tree, 

by publicly I mean transparently whether the tree and the wellbeing, 

whether it is a fair and reasonable objection to that tree being protected. 10 

 

JUDGE HASSAN:  It comes back to balance. 

 

MR McMAHON:  Yes, well I mean it depends what you mean by balance but 

yes, it comes back to common sense and consideration and recognition 15 

that significant trees do belong to all of us, that they are not just private 

property. 

 

JUDGE HASSAN:   Thank you. 

 20 

SJH:   I just want to follow on from that do you say the trees belong to all of us 

which some people would take issue with I think given property rights, 

but let us start from that (INDISTINCT 3.39) of yours but the cost and 

any burden that goes with having a heritage tree on your property does 

not fall on all of us. 25 

 

MR McMAHON:   No, that is right. 

 

SJH:   We have heard I think there is very little money to assist from Council 

because their coffers are understandably stretched at the moment so is 30 

it not the real balance between the public and private interests and the 

extent to which the public interest should trump the private interest? 

 

MR McMAHON:  Well how many of those trees were listed when the property 

was purchased in the first place?  If there is a, I think it is much more 35 

difficult when a tree was not listed and then became listed after a 

person or a family had purchased a property but when the tree was 

listed and they bought knowing full well that it was a listed tree then I 

think that is a very and the public interest should prevail unless there is 

a really significant reason why not. 40 

 

SJH:   A valid point which I accept but one of the ones we heard of this 

morning for example, the people had been there for 47 years, now I do 

not know the history of heritage trees in Christchurch but I doubt there 

would have been listings 50 years ago for example. 45 
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  [3.45 pm] 

 

MR McMAHON:  I do not know the history of it either.  I mean as long as 

there is a process by which the presumption is in my view and I think 

the majority of the board would support this, that the presumption is 5 

that the tree does not come out unless there is a very good reason why 

and it is not just about it not being difficult or expensive. 

 

 I think there should be additional, how is it affecting people’s 

wellbeing, if it means that they cannot build the house exactly as they 10 

want it then that to me is a secondary consideration, but if there is some 

other factors involved such as there is the health of the tree and there 

might be health issues associated with certain types of trees or 

something like that. I think it has to be multiple facets to any 

assessment. 15 

 

SJH:   All right, thank you, Mr McMahon, I just think at this stage of the 

hearing that we may not see you again, but if not I would just like to 

thank you for attending and giving evidence which has always been 

considered and well balanced so thank you. 20 

 

MR McMAHON:   Thank you very much, sir. 

 

<PAUL McMAHON WITHDREW [2.46 pm] 

 25 

SJH:   Now, Mr Conway, I understand this is really going to be joint evidence 

from Ms Beaumont and Mr Matheson, is that the case? 

 

MR CONWAY:  Yes, we have two statements to present, one is Mr 

Matheson’s statement that was originally scheduled for Friday, his 30 

original planning statement that has been deferred to today and the 

other is the joint statement from Mr Matheson and Ms Beaumont so I 

am in your hands as to whether you have a preference for the order of 

those but I would suggest a joint presentation of the joint statement 

would make sense. 35 

 

SJH:   Yes, I think the joint one is the best, it may cause some difficulties in 

questioning but it is better than them popping in and out of the box to 

answer questions to be frank because a question Mr Matheson cannot 

answer, Ms Beaumont may well be able to do so I think we should go 40 

to the joint statement. 

 

MR CONWAY:  Yes, in that case I call Ms Beaumont and Mr Matheson? 

 

SJH:  But it also raises any questions specifically from Mr Matheson’s 45 

planning evidence. 
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MR CONWAY: Yes, would you like to have him separately present his 

planning evidence after the conclusion? 

 

SJH:   I think that would be better. 5 

 

MR CONWAY:   Yes, thank you, sir. 
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<ALAN ROSS MATHESON, affirmed [3.47 pm] 
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<HELEN MARY BEAUMONT, sworn [3.47 pm] 
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<EXAMINATION BY MR CONWAY [3.48 pm] 

 

SJH:   Right, thank you, thank you, Mr Conway. 

 

MR CONWAY:  Now we will take these one at a time.  Ms Beaumont, good 5 

afternoon, could you please confirm your full name is Helen Mary 

Beaumont? 

 

MS BEAUMONT:   Yes. 

 10 

MR CONWAY: You have assisted in preparing a joint statement dated 

02 February 2016? 

 

MS BEAUMONT:   Yes. 

 15 

MR CONWAY:   That statement refers back to your previous evidence setting 

out your qualifications and experience? 

 

MS BEAUMONT:   Yes. 

 20 

MR CONWAY:  Are there any corrections to make to this statement from your 

perspective? 

 

MS BEAUMONT:   No, there are not. 

 25 

MR CONWAY:   Do you confirm it is true and correct? 

 

MS BEAUMONT:   Yes. 

 

MR CONWAY:   Thank you and Mr Matheson, your full name is Alan Ross 30 

Matheson? 

 

MR MATHESON:   Yes. 

 

MR CONWAY: You have helped prepare this joint statement dated 35 

02 February 2016? 

 

MR MATHESON:   I have. 

 

MR CONWAY:  You refer in that to your previous evidence setting out your 40 

qualifications? 

 

MR MATHESON:   Yes, I do. 

 

MR CONWAY:   Do you have any corrections to make to the statement? 45 
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MR MATHESON:   No. 

 

MR CONWAY:   You therefore confirm it is true and correct? 

 

MR MATHESON:   Yes, I do. 5 

 

MR CONWAY:   Now do you jointly have a summary of this statement, is that 

something that the Panel would find helpful or shall we just move - - -  

 

SJH:   If they want to, yes, but I thought perhaps we could go straight to 10 

questioning? 

 

MR MATHESON: That was our thinking we would go straight to the 

questions. 

 15 

MR CONWAY:   Can you please remain and answer any questions. 

 

SJH:   Yes, Ms Appleyard? 

 

<CROSS-EXAMINATION BY MS APPLEYARD [3.49 pm] 20 

 

MS APPLEYARD:   Sorry, now I am going to cross-examine you on the joint 

statement so if I am directing the question at the wrong person feel free 

to - - -  

 25 

SJH:   I am sure the right one will stick their hand up back into class. 

 

MS APPLEYARD:   - - - so these questions are primarily directed first at Ms 

Beaumont, but feel free to indicate if you are not the appropriate 

person.  Now in paragraph 1 of the joint statement you say you hold the 30 

position of Head of Strategic Policy at the Christchurch City Council 

and you will have to bear with me, I do not pretend to understand what 

these titles; so could you explain to me what Head of Strategic Policy 

does and who reports to you? 

 35 

  [3.50 pm] 

 

MS BEAUMONT:   I have three teams that report to me; one is a business 

support team which provides the usual administrative support to the 

whole group; one is the natural environment team, which undertakes 40 

the natural environment policy work for the Council; and the third one 

is called the strategic policy team, and that does the broad policy work 

for Council, so it does all of the bylaws for example, it does policies on 

drones, it takes a very broad across all of the social and economic sort 

of policy positions of Council. 45 
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 What it does not include is the Heritage Team, because this is a new 

position and I previously looked after the Heritage Team.   

 

MS APPLEYARD:  Okay, so who do you report to, how far up the chain are 

you?  Are you a direct report to the Chief Executive? 5 

 

MS BEAUMONT: No, I report to Brendan Anstiss, who is the General 

Manager of the Strategy and Transformation Group at Council.  So I 

previously reported to Mike Telan (ph 1.12) through most of this 

District Plan matter. 10 

 

MS APPLEYARD:  Are you the person who has overall responsibility for 

decisions around objectives and policies in the Replacement District 

Plan Heritage chapter?  That would be implied from your title, so I am 

giving you the opportunity to tell me if that is not correct? 15 

 

MS BEAUMONT:  I think the way that the objective and policy provisions 

have been put together has been a consensus joint approach. 

 

MS APPLEYARD:   I understand the process, but I am asking you; are you the 20 

person with the overall responsibility for decisions, even if they are 

made further down the chain, around objectives and policies in the 

Replacement District Plan? 

 

MS BEAUMONT:   No. 25 

 

MS APPLEYARD:   Who is that person? 

 

MS BEAUMONT:   That would be Alan Matheson and whoever he reports to 

and that has changed through this process. 30 

 

MS APPLEYARD:  Okay, well Mr Matheson, do you agree with the statement 

that Ms Beaumont has just made? 

 

MR MATHESON:  Yes, so my responsibility is to provide the objective and 35 

policy framework through to the Council so I do not make decisions.  I 

provide advice to my Council, the Council will make the decisions, I do 

not. 

 

MS APPLEYARD:   And who do you report to in the employment structure? 40 

 

MR MATHESON: Previously my immediate manager was Ms Brigitte Durand 

and then through to Mike Telan, that has now changed, I now am 

through Mr Richard Osborne and then through to Brendan Anstiss, 

same as Ms Beaumont. 45 
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MS APPLEYARD:   So you are the person who can answer questions about 

decisions made in respect of the objectives, policies and rules in the 

Heritage chapter? 

 

MR MATHESON:  I just want you to clarify what you mean by “decisions 5 

made”? 

 

MS APPLEYARD:  Well decisions to notify objectives, polices and rules.  Are 

you the person that can answer those questions? 

 10 

MR MATHESON:   In terms of the process that went through and the Council 

adoption of those positions, yes, I can assist with that. 

 

MS APPLEYARD: And the recommendations that were made to the 

Councillors? 15 

 

MR MATHESON:   That is correct, yes. 

 

MS APPLEYARD:  They were your recommendations, as I have just heard 

you say? 20 

 

MR MATHESON: No, they were not my recommendations, they were 

recommendations of the officers involved through to Ms Brigitte 

Durand was the person who had the ultimate responsibility. 

 25 

MS APPLEYARD:   Okay, those officers involved, do they report to you? 

 

MR MATHESON:   They report to me as their team leader, yes. 

 

MS APPLEYARD:   And does that include Ms Rachlin? 30 

 

MR MATHESON:   Yes, she does. 

 

MS APPLEYARD:   And Ms Ohs and Ms Wykes, who do they report to? 

 35 

MR MATHESON:   Previously they would have reported to Ms Beaumont. 

 

MS APPLEYARD:   And who do they report to now? 

 

MS BEAUMONT:  They report to a team leader, Brendon Smythe, and then 40 

they report up to Carolyn Ingles who now looks after the Heritage 

team.  So the Council restructuring has come in the middle of this 

process. 

 

MS APPLEYARD:   Okay.  At the time they prepared the evidence, who did 45 

Ms Ohs and Ms Wykes report to? 
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MS BEAUMONT:  They reported to Brendon Smythe, who then reported 

through to me. 

 

MS APPLEYARD:   At the time the Plan was notified, who did they report to? 5 

 

MS BEAUMONT:   Brendon Smythe and then to me. 

 

MS APPLEYARD:  Now one of you, or both of you, in paragraph 1.4, refer to 

key documents used or referred to while preparing this brief of 10 

evidence, and I will ask one or other of you to respond to this.  Can one 

of you explain to me why the Resource Management Act and in 

particular section 6F and section 5 is not set out there as a key 

document? 

 15 

MS BEAUMONT:   This brief of evidence was responding to questions around 

what process was used to put the objectives, policies and rules together, 

and in particular, how the senior management and the councillors were 

involved in that process and in the decisions that were made. 

 20 

  [3.55 pm] 

 

MS APPLEYARD:   Okay.  Well was the RMA, and in particular section 6F 

and section 5 taken into account in your recommendations on the 

notified version of this chapter? 25 

 

MS BEAUMONT:   Certainly and that is all set out in the evidences Caroline 

Rachlin and the other planners involved in this chapter. 

 

MS APPLEYARD:   I am asking you, this is your evidence, I am asking you. 30 

 

MS BEAUMONT:   Well there is nothing in this evidence that talks about that 

process. 

 

MS APPLEYARD:   I am not asking you questions confined to this evidence, 35 

can you answer the question about whether section 6F of the RMA and 

section 5 was taken into account in making recommendations to the 

councillors? 

 

MS BEAUMONT:   Yes. 40 

 

MS APPLEYARD:   Can you explain to me why the order in Council and the 

Minister statement of expectations is not listed in the documents you 

list in 1.4? 

 45 
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MS BEAUMONT:   Because I did not refer to those when I was preparing this 

particular brief-of-evidence. 

 

MS APPLEYARD:  Can you explain to me why the Panel’s decision on 

strategic directions is not listed in this evidence? 5 

 

MS BEAUMONT:  Again, I did not refer to those in preparing this brief of 

evidence. 

 

MS APPLEYARD:   Are you aware of the properties of the clients I represent 10 

at 25 – sorry, not 25 Helmore’s Lane – the Catholic Cathedral, the 

Anglican Cathedral and the Public Trust building in Oxford Terrace? 

 

MS BEAUMONT:   Yes. 

 15 

MS APPLEYARD:   And those properties are in the CBD? 

 

MS BEAUMONT:   Yes. 

 

MS APPLEYARD:   Can you explain to me why the Central City Recovery 20 

Plan is not listed amongst the documents in 1.4? 

 

MS BEAUMONT:   Again, I did not consider that in preparing this particular 

brief-of-evidence. 

 25 

MS APPLEYARD:   Why is the Council’s notified versions of other chapters 

not referred to in paragraph 1.4 and in particular the Central City 

chapter? 

 

MS BEAUMONT:   It is the same answer; I was not considering those when 30 

preparing this brief. 

 

MS APPLEYARD:   Well let us look at the documents you have listed there, 

and in paragraph 1.4 you have referred to a key document being a 

policy document dated 2004 and a policy document dated 2007, where 35 

do I find a policy document dated post the 22 February 2011? 

 

MS BEAUMONT:  If you are asking a question about a specific Council 

heritage policy document, there is not one. 

 40 

MS APPLEYARD:  So there is no post-earthquake policy document in relation 

to heritage, is that what you are telling me? 

 

MS BEAUMONT:   That is correct. 

 45 
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MS APPLEYARD:   Paragraph 3.1 and either of you can answer this, you say 

that the Council has adopted a vision and policy for heritage 

conservation, so where do I find that vision and policy given the 

answer you have just given me, Ms Beaumont? 

 5 

MS BEAUMONT:   That goes back to those previous documents, which have 

underpinned Council’s activity management plan for heritage over 

many years. 

 

MS APPLEYARD:   So we are referring to pre-earthquake documents? 10 

 

MS BEAUMONT:   Yes. 

 

MS APPLEYARD:  You say that they enable a strong response to the recovery 

of historic heritage, where do we find a reference to recovery being the 15 

recovery of historic heritage? 

 

MS BEAUMONT:   So in that paragraph I am talking about them being a 

platform but the Council has partnered with the Crown in terms of the 

response to historic heritage, and one of the other documents we refer 20 

to there is the recovery strategy for greater Christchurch. 

 

MS APPLEYARD:   Yes. 

 

MS BEAUMONT: And in my original brief-of-evidence I referred to the 25 

heritage recovery programme, so Council has been an active partner in 

those and they both talk about the recovery of heritage and the 

importance of that in the city. 

 

MS APPLEYARD:  Paragraph 3.2 you talk about the methodology for the 30 

identification assessment of heritage places has been guided by the 

Council’s adopted policy; what is that policy you are referring to there? 

 

MS BEAUMONT:   Again that sends back to those previous policy documents. 

 35 

MS APPLEYARD:   You say it is also guided by the statutory planning 

framework, what statutory planning framework are you referring to? 

 

MS BEAUMONT:   The Resource Management Act. 

 40 

MS APPLEYARD:  You say it is also guided by “best practice heritage 

conservation”; where do I find what that is? 

 

MS BEAUMONT:  That is largely outlined in the section 32 report and 

particularly the technical historic heritage report there, and that refers 45 

to a number of documents and one of the primary ones would be the 
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ICOMOS documents that have been referred to by a number of 

witnesses. 

 

  [4.00 pm] 

 5 

MS APPLEYARD:   In paragraph 3.3 you refer to engagement with statutory 

partners and key stakeholders.  Can you tell me whether the phrase 

“key stakeholders” involves owners of heritage buildings and if so, 

who? 

 10 

MS BEAUMONT:   So we have expanded on that if you go further into the 

evidence where we talked about the collaborative advisory group 

process. 

 

MS APPLEYARD:   Yes, so did that include owners of heritage buildings and 15 

if so who were they? 

 

MS BEAUMONT:  When we ran the workshops we did contact a number of 

people but in terms of the owners of heritage buildings it would have 

been the trusts that own heritage buildings rather than individual 20 

private owners of heritage buildings.   

 

MS APPLEYARD:   So, can I take it that the phrase “engagement with key 

stakeholders” does not include private owners of any heritage 

buildings? 25 

 

MS BEAUMONT:   Yes. 

 

MS APPLEYARD:   At paragraph 4.1 you refer to what I understood your 

answer to be, the only policy document which is post-earthquake, is 30 

that correct, at your 4.1? 

 

MS BEAUMONT:   The recovery strategy? 

 

MS APPLEYARD:   Yes, is that the document you were referring to as the 35 

post-earthquake document? 

 

MS BEAUMONT:   Yes, although my previous brief also referred to the 

recovery programme, which is one of the programmes within the 

recovery strategy. 40 

 

MS APPLEYARD:   Right.  Well, if we look at 4.1, I take it you would accept 

that the relevant phrase for policy guidance is 4.4, is that correct? 

 

MS BEAUMONT:   Sorry, you are talking within 4.1, yes. 45 
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MS APPLEYARD:   4.4?  That phrase there is restoring, as a policy, restoring 

historic buildings where feasible for the benefit of the community.  

What does “feasible” mean to you, Ms Beaumont? 

 

MS BEAUMONT:  Well, I think that encompasses both technical feasibility 5 

and financial viability. 

 

MS APPLEYARD:   And can you show me the evidence of where technical 

feasibility and financial viability has been taken into account in the 

Council’s process of listing? 10 

 

MS BEAUMONT:   The Council’s process of listing is well explained in the - - 

- 

 

MS APPLEYARD:   I understand that, can you tell me where technical 15 

feasibility and cost have been taken into account in the decisions 

around listing? 

 

MS BEAUMONT:   They are not taken into account explicitly in the process of 

listing.  The only they would be indirectly is where the sort of integrity 20 

of the building is so compromised that it is no longer reflecting its 

heritage values and generally that also means it is not feasible to - - - 

 

MS APPLEYARD:   Yes, so how did the Council go about collecting 

information on technical feasibility on the how many hundred buildings 25 

that they listed? 

 

MS BEAUMONT:   It did not. 

 

MS APPLEYARD:   You had understood there had been an earthquake.  Most 30 

of these owners were in insurance negotiations. 

 

MS BEAUMONT:   Yes. 

 

MS APPLEYARD:   There would have been engineering reports and cost 35 

reports. 

 

MS BEAUMONT:   Yes. 

 

MS APPLEYARD:   Why did the Council not send a letter to building owners 40 

saying, “Could you please tell us what the damage is, what the costs of 

repair are and if you’ve got some reports, they would be helpful”? 

 

MS BEAUMONT:   Because that was not the approach that the Council took. 

 45 

MS APPLEYARD:   Why not? 
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MS BEAUMONT:   Because the approach that the Council was taking here 

was an approach of assessing the heritage significance and whether or 

not it goes on a schedule. 

 5 

MS APPLEYARD:   Well, no the Council process goes further than that.  

There are rules attached to listing? 

 

MS BEAUMONT:   Yes it does but you were asking me about the process of 

assessment and my answer was no, it did not. 10 

 

MS APPLEYARD:   Ms Ohs gave me an answer and I may not have the words 

quite right but that if the building was still up it was listed – Is that your 

understanding of the approach that was taken and it was not quite those 

words but - - - 15 

 

MS BEAUMONT:   No, and we have got a couple of examples where the 

building is still up but it was not listed because of the extent of the 

damage. 

 20 

MS APPLEYARD:   So where did you get the information on the extent of the 

damage? 

 

MS BEAUMONT:   Well, I did not get it because I did not undertake those 

assessments. 25 

 

MS APPLEYARD:   Well, who undertook those assessments, Mr Matheson’s 

team? 

 

MS BEAUMONT:   No, the heritage team. 30 

 

MS APPLEYARD:   The phrase in 4.4 that we have just looked at, the phrase 

“for the benefit of the community”; what do you understand that to 

mean?  “Restoring historic buildings were feasible for the benefit of the 

community”? 35 

 

  [4.05 pm] 

 

MS BEAUMONT:  Well, it is very broad, so it could mean a lot of different 

things to different people, but it is essentially the public benefit of 40 

heritage to the identity of the city, and that is expanded on in the 

Heritage Recovery Programme as well. 

 

MS APPLEYARD: Mr Matheson, do you have the same answer to that 

question? 45 
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MS BEAUMONT:   Yes, a similar response. 

 

MS APPLEYARD:  Mr Matheson, do you see any differentiation between 

buildings owned by private investors and private residential dwellings, 

as opposed to public buildings in terms of public benefit? 5 

 

MR MATHESON:  So your comparison there is between private development 

- - - - 

 

MS APPLEYARD: Yes, the property at 25 Helmores Lane, and the Arts 10 

Centre, do you see a difference between the two? 

 

MR MATHESON:   In terms of the listing, no I do not.  

 

MS APPLEYARD:   In terms of the rules? 15 

 

MR MATHESON:  In terms of the rules, that is where you could provide some 

finesse into the programme, yes. 

 

MS APPLEYARD:   Now, in paragraph 4.10 you talk about the Collaborative 20 

Advisory Group that was set up to engage with key strategic partners, 

which involved both of you, and the parties that were listed there. 

 

 Can you tell me what technical advice was available to that advisory 

group? 25 

 

MS BEAUMONT:  Are you asking specifically about the heritage provisions 

in terms of the - - -  

 

MS APPLEYARD:   Yes, or about the chapter. 30 

 

MS BEAUMONT:  So the process of the Collaborative Advisory Group is 

outlined in paragraph 4.11.  So they were involved in scoping the - - -  

 

MS APPLEYARD:   Who was involved, what was their expertise? 35 

 

MS BEAUMONT:   So the names of people on the Advisory Group? 

 

MS APPLEYARD:   No, their expertise, their qualifications.   

 40 

MS BEAUMONT:  I am sorry, I do not have a list of the qualifications off 

hand. 

 

MS APPLEYARD:   Did any of them have an engineering qualification? 

 45 

MS BEAUMONT:   The Collaborative Advisory Group members? 
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MS APPLEYARD:   Yes. 

 

MR MATHESON:   Do not know.  

 5 

MS BEAUMONT:   Not that I know, but yes, I do not know, sorry.  

 

MS APPLEYARD:  Did any of them have an accounting, real estate or 

quantity surveying qualification? 

 10 

MS BEAUMONT:   Again, I do not know. 

 

MR MATHESON:   Do not know. 

 

MS BEAUMONT:   We did not ask for a list of qualifications for members of 15 

the Group. 

 

MS APPLEYARD:   Were any of them an economist? 

 

MS BEAUMONT:   Again, I do not know.  20 

 

MS APPLEYARD: Did the Collaborative Advisory Group specifically 

consider the proposed rules which gave non-complying status to the 

demolition of earthquake damaged buildings? 

 25 

MS BEAUMONT:   Yes.   

 

MS APPLEYARD: And are you telling me that the Collaborative Group 

considered that it was appropriate to provide for non-complying status 

for the demolition of earthquake damaged buildings in every case? 30 

 

MS BEAUMONT:  That is an interesting question.  They agreed with the non-

complying status for the buildings that were scheduled.  I do not know 

that there was a specific evaluation of each and every building on the 

schedule.   35 

 

MS APPLEYARD:   Well, there was an evaluation of each and every building 

to put them on the schedule.  Was there not a separate evaluation of the 

appropriateness of rules that related to each of those buildings? 

 40 

MS BEAUMONT:  The Collaborative Advisory Group did not do an 

evaluation of each and every building, so that the rules were for 

scheduled buildings. 

 

MS APPLEYARD:   Okay, so who did an assessment of the rules in relation to 45 

each and every building?  Was that someone in Mr Matheson’s team? 



 Page 1982 

  

Ch9: Natural and Cultural Heritage Commenced 18.01.16 

 

MR MATHESON:   So that would have come through the Technical Advisory 

Group, and again, we would not have looked at every individual 

building. 

 5 

MS APPLEYARD:  Okay, well just backing up then on the Technical 

Advisory Group. That is the point at which the heritage assessments 

have arrived in your planning team, is it Mr Matheson? 

 

MR MATHESON:   It was not a planning team, no. 10 

 

MS APPLEYARD:  Okay, well when decisions were being made on the 

activity status rules and policies that were to apply to demolition and 

repair of earthquake damaged buildings?  

 15 

MR MATHESON:   So what is the question? 

 

MS APPLEYARD:   The Technical Advisory Group, were they the party who 

made decisions on the notification version, and in particular the 

policies and rules relating to demolition of listed items? 20 

 

MR MATHESON:  As I said before the Technical Advisory Group provided 

advise and recommended drafts to Collaborative Advisory Group.  It 

also recommended drafts through to the Council for them to make the 

decision as to whether they are suitable for sending to the Minister’s for 25 

comments, and then that was the end of the role of TAG. 

 

  [4.10 pm] 

 

MS APPLEYARD:   So it is called a technical advisory group, I will ask you 30 

the same question in relation to this group; what were the skillset of the 

parties on that group?  Did any of them hold an engineering 

qualification? 

 

MR MATHESON:   No, not that I know. 35 

 

MS APPLEYARD:   Did any of them hold a quantity surveying, accounting or 

real estate qualification? 

 

MR MATHESON:   Not that I know. 40 

 

MS APPLEYARD:   Was there any input from building owners into matters of 

feasibility or viability in making those decisions? 

 

MR MATHESON:   No. 45 
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MS APPLEYARD:   Was any economic advice obtained? 

 

MR MATHESON:  Yes, in section 32 there is some economic analysis 

provided. 

 5 

MS APPLEYARD:   Is that from Dr Fairgray? 

 

MR MATHESON:   Yes, it was. 

 

MS APPLEYARD:   So the technical expertise that you are talking about is 10 

limited to Dr Fairgray’s? 

 

MR MATHESON:   So the technical advisory group just relied on the evidence 

that was – sorry, the information that was provided by the experts both 

in terms of the section 32 reports - - - 15 

 

MS APPLEYARD:   So that is heritage? 

 

MR MATHESON:   Yes. 

 20 

MS APPLEYARD:   And Dr Fairgray? 

 

MR MATHESON:   Yes. 

 

MS APPLEYARD:   And that is it?   25 

 

MR MATHESON:   You would be stretching my memory there.   

 

MS APPLEYARD:   Yes? 

 30 

MR MATHESON:   I cannot remember any others at this stage. 

 

MS APPLEYARD:  Was Ms Rachlin a member of the technical advisory 

group? 

 35 

MR MATHESON:   No. 

 

MS APPLEYARD:   So who made the decision that Ms Rachlin would be the 

planner who would give evidence in support of the Council’s notified 

version of the Plan, or the red line version?  Was that decision made by 40 

you? 

 

MR MATHESON:   No, that would have been a decision made jointly between 

myself, the other team leader, Ivan Thomson, and Brigitte Durand. 

 45 
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MS APPLEYARD:   I am nearly there.  Your section at 4.24 refers to an 

external review? 

 

MR MATHESON:   Yes. 

 5 

MS APPLEYARD:  And as I read it there a review was obtained by 

Mr Andrew McLeod from the Property Group, he is an external 

consultant is he? 

 

MR MATHESON:   Yes, that is correct. 10 

 

MS APPLEYARD:   Has a copy of that report been produced to the Panel? 

 

MR MATHESON:   I am unsure whether that has been produced or not. 

 15 

MS APPLEYARD:   So you set out at 4.24 that Mr McLeod identified some 

matters that needed to be addressed and in particular, (a) that there was 

a strong focus on preservation and retention that needed to be reviewed 

in light of Strategic Directions.  

 20 

MR MATHESON:   Yes. 

 

MS APPLEYARD:   And there was a need for policies to be amended to 

reconcile Building Act and RMA tensions and to cover in particular 

public safety and economics of remediating damaged buildings.  25 

Correct? 

 

MR MATHESON:   Yes, it is. 

 

MS APPLEYARD:   And at 4.25 his recommendation that a rebalancing was 30 

required to give weight to in particular or sorry, including economic 

issues through changes to policy. 

 

MR MATHESON:   That is correct. 

 35 

MS APPLEYARD:   Did that occur? 

 

MR MATHESON:   Yes, it did. 

 

MS APPLEYARD:   Are you able to produce a redline version showing the 40 

changes that occurred as a result of the external review? 

 

MR MATHESON:   No, I cannot. 

 

MS APPLEYARD:   Why not? 45 
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MR MATHESON:   I can produce, if you require, a version that went to 

Mr McLeod and then a subsequent version of what was then provided 

in response, but I cannot produce a redline version.  It would be an 

amended draft. 

 5 

MS APPLEYARD:   So can you outline the changes that were made in 

response to Mr McLeod’s review, in general terms? 

 

MR MATHESON:   In general terms I think they are similar to – so I think 

they were moving along the lines, that is set out in paragraph 5.13 in 10 

response to the minister’s comments. 

 

MS APPLEYARD:   Well the minister’s comments came later, though, did 

they not? 

 15 

MR MATHESON:   Of course they did. 

 

MS APPLEYARD:  Yes, so what changes were made in response to 

Mr McLeod’s review? 

 20 

MR MATHESON:   So I said to you they were along the lines of what is set 

out in paragraph 5.13.  What the minister’s comments were then 

referring to is taking those a little bit further than what we had 

recommended and the Council had adopted. 

 25 

MS APPLEYARD:   So in general terms what changes were made to policy? 

 

MR MATHESON:   So in terms of policy - - - 

 

MS APPLEYARD:   I am not asking word for word, just in general terms. 30 

 

MR MATHESON:   No, no, no, I just thought we had provided a paragraph 

here that set that out.  So again they are really along those policy 

directions of recognising earthquake recovery and along those lines, 

looking at reducing – sorry, splitting the heritage into two groups, 35 

making things clearer, and again trying to recognise the use and reuse 

of heritage buildings. 

 

  [4.15 pm] 

 40 

MS APPLEYARD:   Okay, well recognising - - -  

 

MR MATHESON:   So I am just paraphrasing there and I cannot - - -  

 

MS APPLEYARD:   - - - earthquake recovery, what does that encompass in 45 

terms of technical input? 
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MR MATHESON:   I am sorry, I do not understand the question. 

 

MS APPLEYARD:   How do you recognise earthquake recovery without input 

from engineers, accountants, quantity surveyors and economists? 5 

 

MR MATHESON:   In terms of the approach that is required of us to be 

undertaken in terms of section 32, we need to do that analysis in terms 

of the cost benefit analysis of the rules - - -  

 10 

MS APPLEYARD:   Well how did you do that? 

 

MR MATHESON:   - - - objectives and policies, so that was provided in the 

section – well set out in the section 32, where there is a balance set out 

there, the economic analysis at that level.  There was certainly no 15 

economic analysis of each and every individual building as to whether 

it was - the costs of repair and so on. 

 

MS APPLEYARD:   Okay.  What about engineering advice, quantity 

surveying advice, real estate agent advice, where was that? 20 

 

MR MATHESON:   That was not required at that level, that is the matter that 

can be dealt with and picked up in the resource consent process. 

 

MS APPLEYARD:   Can you tell me what changes were made to the listings 25 

and the rules as a result of this change in policy to recognise earthquake 

recovery? 

 

MR MATHESON:   No, I would be struggling to provide the detail on that off 

the top of my head. 30 

 

MS APPLEYARD:   Was there any changes?  You changed your policy, did 

you make any change to the rules which implement the policy? 

 

MR MATHESON:   Have a go from memory here; the word changes to 35 

provide for reconstruction, repair, to make those easier, into terms of 

activity status. 

 

MS APPLEYARD:   What about demolition? 

 40 

MR MATHESON:   Not in terms of demolition, no. 

 

MS APPLEYARD:   No changes in terms of demolition.  Any changes in 

terms of the listings? 

 45 
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MR MATHESON:   Other than the ones that are set out in this I would not be 

able to list those out now. 

 

MS APPLEYARD:   Thank you, I have no further questions. 

 5 

SJH:   Thank you.  Ms Huria? 

 

MS HURIA:   No thank you, sir. 

 

SJH:   Ms Dawson? 10 

 

MS DAWSON:   Thank you, Mr Matheson and Ms Beaumont, I just want to 

ask you, it is a similar area that you have just been discussing. 

 

 Am I right in that you in answer to questions from Ms Appleyard that 15 

you draw quite a distinction between the reason – the listing of a 

property, or as a heritage item, and then the subsequent application of 

rules to a particular listed item that in a policy sense – they are two 

different actions and they have a different basis.  So am I right in 

understanding that? 20 

 

MR MATHESON:   Yes, so from my perspective what we were seeing is the 

policy provides the framework, the listing just lists it as a heritage item.  

From there then you can look at the policy framework is providing for 

reuse, reconstruction, whatever, then when you come to look at the 25 

particular item or heritage feature then that is where you can apply the 

finesse to that in terms of its relationship to the policy. 

 

MS DAWSON:   Yes, so I mean I – so I am not going to ask you about the – I 

have ask some of the other witnesses about the “depth” I suppose and 30 

“degree” to which the policies are explicit about the criteria and 

thresholds for listing an item as being of heritage significance, so I do 

not want to ask you about that now, but that is something that has 

already been discussed. 

 35 

 But having identified an item as being significant whether it is group 1 

or group 2, I think as Ms Appleyard’s been putting to you, there are a 

large number of items, 600 of them or something, and even within 

those groupings there are differences in those items. 

 40 

MR MATHESON:   Yes. 

 

MS DAWSON:   So do you accept that there is a decision then to be made 

about not the subsequent resource consents for those items, but whether 

or not having listed them, whether rules are applied and the nature of 45 

those rules that are applied to any particular group or subset, or even in 
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some cases individual items that are listed.  Do you accept that that is a 

step that has to be undertaken? 

 

  [4.20 pm] 

 5 

MS BEAUMONT:   Yes. 

 

MR MATHESON:   Yes I do. 

 

MS DAWSON:  And the section 32 and the costs and benefits and the risks 10 

and appropriateness of applying particular rules to particular buildings 

is something that needs to be evaluated under the Act. 

 

 And do you accept that in a post-quake environment, well we are not 

dealing with a whole lot of buildings that are there, that are whole.  We 15 

are dealing with buildings that, many of them may well still have their 

values, but they are damaged. 

 

MS BEAUMONT:   Yes. 

 20 

MR MATHESON:   Yes. 

 

MS DAWSON:  And I know Ms Appleyard has been putting this to you, the 

engineering and financial implications of that damage. Am I right when 

I read the policies, I do not see a policy basis in there, and when I read 25 

the section 32 I do not see a step that has been taken, based on the 

policies that I do not see being there, to make that decision about 

particular buildings, should they all be put into group 2 and all be put 

into group 1 and then the same demolition rule, for example, on the 

same policy basis be applied to all of them? 30 

 

 Am I right in thinking that that is a step that has not been systematically 

carried out? 

 

MS BEAUMONT:  It is primarily a planning issue, but certainly the approach 35 

initially was to go with one group and one set of rules.  Largely for 

simplicity and ease of application of the rule framework, as we set out 

in our evidence that was challenged, and we went to two groups.  And 

previously of course the Christchurch Plan had four groups and four 

sets of rules which was we considered to be unnecessarily complex.  40 

And did not result in good outcomes for heritage, in terms of the 

differentiation in the rules and those at group 4 suffering, if you like.   

 

 So it was a decision to go for a much more simpler approach. 

 45 



 Page 1989 

  

Ch9: Natural and Cultural Heritage Commenced 18.01.16 

MR MATHESON:   Yes, so I think you are right, Commissioner, trying to get 

the policy and the rules to match up is starting to come through in this 

process that we are in now, and say for example the splitting, as Mr 

Beaumont said, the splitting of the items into one and two groups has 

then allowed for perhaps the activity status for demolition of significant 5 

group 2 to now be a discretionary activity rather than non-complying.  

So that is part of that step in terms of trying to make the rules apply to 

the policy.   

 

MS DAWSON:  Because if you do not start applying, not necessarily bespoke 10 

rules for every single building, but at least tailoring the rules to the 

costs and benefits of applying those rules to a particular building, then 

what it seems to me this policy provision does is lump them together 

and deal with the differences later on at a resource consent stage. 

 15 

MR MATHESON:   Correct. 

 

MS DAWSON:  And there are policies that relate to the resource consent stage, 

whether it is the policy about demolition or the policy about works 

being undertaken or the policy about reuse, that in the wording of those 20 

policies recognise earthquake damage and financial viability or 

however one wants to talk about that. 

 

MR MATHESON:   Yes. 

 25 

MS DAWSON:  But it leaves those decisions to a later date, to another process. 

 

MR MATHESON:   Yes. 

 

MS DAWSON:  And what I am interested in is whether I am right and whether 30 

I am observing an accurate gap, because we have to make, we can 

make decisions now about those situations, where we have got 

adequate evidence in front of us, to do that cost benefit analysis, and 

make more appropriate, I thought the word should be, provision for 

particular needs, such as earthquake damaged buildings that still have 35 

some heritage value. And I note that even your planners are now 

leaning towards a potential for a controlled activity status for 

demolition under a section 32.8 I think it was said to date. 

 

MR MATHESON:   Yes. 40 

 

MS DAWSON:   For the two cathedrals, but there is no policy basis that I can 

see for that rule. 
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  [4.25 pm] 

 

MS BEAUMONT: That is correct and we have had quite extensive discussions 

around how to deal with the section 38. 

 5 

MS DAWSON:   Well put the 38 to one side, that is a bit of a red herring.  I am 

talking about earthquake damaged buildings. 

 

MS BEAUMONT:  Well, it is and it is not.  What the section 38 notice has 

essentially done is provide a whole lot of specific information about an 10 

individual building which would enable a bespoke rule framework as 

you discussed. 

 

MS DAWSON:   Yes. 

 15 

MS BEAUMONT:   We do not really have that level of information about all 

other earthquake damaged buildings in terms of creating a subcategory 

of, if you have earthquake damage you may go for controlled activity 

consent to demolish, I mean that would be a difficult category to 

populate with our present state of knowledge.  But for where we have 20 

section 38 notice then we do that additional information. 

 

MS DAWSON:  But I know some buildings that were listed have been 

demolished, they have gone or they are in a pile, so a decision has been 

made that the values are lost because the building is gone.  And there 25 

has been another category where some decisions have been made that 

because of the level of damage the values have also been lost. 

 

MS BEAUMONT:   That is right. 

 30 

MS DAWSON:  And they have not been, it is almost that next level of 

buildings which logically there must be some of them, where they may 

or may not be able to be repaired, the repairs may be costly, where the 

costs and benefits – would you agree that in that situation there is a cost 

benefit risk appropriateness analysis to be done? 35 

 

MS BEAUMONT:   Yes, there is and that cost benefit analysis goes both ways.  

Because for example if there was a building that was quite seriously 

damaged and was on the list, one of the benefits of that is that it is 

eligible for funding and assistance from the Council whereas if we took 40 

it off the list because we said it is so seriously damaged we cannot 

impose something then they do not get that opportunity. 

 

MS DAWSON:  I am not talking about taking it off the list, I am trying to 

differentiate the list from the rules. 45 
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MS BEAUMONT:   It is two sided. 

 

MS DAWSON:   So maybe, Mr Matheson, have you got something to add? 

 

MR MATHESON:  Yes, I think the difficulty is in terms of trying to almost 5 

provide another level of rules to provide for buildings that are 

earthquake damaged a little bit or a little bit more.  We do not have the 

information on every building to be able to go, “Well if you are 

damaged this amount, then we can make you a controlled activity 

because we know”, we just have not got that level of detail to go down 10 

to that next level.  Yes, it would be ideal to do that but we have not got 

that level of detail. 

 

MS DAWSON:   Okay, all right.  My last question on this is if that information 

is now coming to us as a Panel, do you consider that there needs to be a 15 

stronger policy basis for us to make that decision not as to listing but as 

to application of rules?  And to take into account the damage and the 

financial issues and the engineering and feasibility issues associated 

with that at the rule, the level of protection, the rule basis, than what is 

in the chapter at the moment? 20 

 

MR MATHESON:  Sorry, I am just having a quick read of the objectives and 

policies and I am looking at the latest version here, and the objective 

9.3.1 certainly there is under B(ii) and (iii), one is the facilitating 

recovery which Ms Beaumont has just talked about and then secondly 25 

under (iii) is recognising the effects of the earthquakes so at the 

objective level you have got something to hang your hat on.  Then I 

think where you then move to policy 9.3.2.8 I think it is in this version, 

which is exhibit from the 2nd of February 2016, revised proposal.  then 

you are really getting down in part B of that policy, (v) which is about 30 

the ability to retain so you - - - 

 

MS DAWSON:  But that policy is really about something that would be 

applied at the resource consent stage. 

 35 

MR MATHESON:   Correct, it is.  So in terms of have you got a good strong 

policy framework in which to differentiate activity status for different 

building, perhaps you may not have, yes, it is certainly there in the 

objective but I do not see it quite flowing through into the policy level 

at this stage yet. 40 

 

MS DAWSON:   Yes. 

 

MR MATHESON:   Yes, agreed. 

45 
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  [4.30 pm] 

 

MS DAWSON:   Yes.  So I just have one question on a slightly different topic, 

but it is a similar question. 

 5 

 We have been asked to look at whether interiors of buildings should be 

listed or not, and again there is huge variety in the heritage value I 

suppose, of what is remaining of interiors, some are intimately 

connected with the heritage family of the whole building, others have 

been modified. 10 

 

 And in some instance they are a public building which can operate 

quite effectively in the same state as it was 100 years ago, and others 

they are someone’s dwelling, and they cannot really be expected to live 

in the same conditions as that house was created 100 years ago. 15 

 

 Again, that step of making the calls as to whether all heritage fabric 

inside all listed buildings should have the same level of rules applied, 

that step has not been analysed in a cost benefit risk valuation.   

 20 

MR MATHESON:   That is correct, and that is where I see perhaps there is 

some value in the approach the Panel is taking to the certification 

process.  We obviously we have not been able to go to every house and 

look right through the whole house and determine which bits of the 

interior have heritage and which do not, and I see perhaps there is some 25 

potential for that certification process to be used for interiors which 

allows for exactly as you were talking about, is someone who can 

certify it has already been modified or it is not of heritage value, then 

you can work your way through it that way.  So that is probably 

something for the Panel to look at. 30 

 

MS DAWSON:   But again, that would be in lieu of a resource consent? 

 

MR MATHESON:   Yes, so that is something you could put in. 

 35 

MS DAWSON:   So like a higher up level of whether to list or whether to 

apply rules or not. 

 

MR MATHESON:   Yes.  I think the listing sort of needs to be as it is, and then 

you provide for that ability to recognise within a listing there will be 40 

different values within different parts of the building, and that’s 

perhaps the certification as one way to deal with the interiors.  

 

MS DAWSON:   All right, thank you. 

 45 

MR MATHESON:   Thank you. 
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SJH:   Thank you.  Dr Mitchell? 

 

DR MITCHELL:   Thank you, sir.  Good afternoon Mr Matheson. 

 5 

 I have just got one question, and to preface that question it seems that 

there is general acceptance amongst most of witnesses that these 

provisions would benefit from some further refinement and some 

further thought, and given that that process is going to occur, do you 

have any suggestions to us as to how we would ensure that what comes 10 

back to the Panel is not a horse trade as between competing interests, 

but rather a set of carefully considered, well drafted provisions that are 

strategically sound, treat like issues in a like manner, which a fair and 

consistent and which, as best as they are able, satisfy the requirements 

of the RMA. 15 

 

MS BEAUMONT:   You are describing the ideal mediation process, sir. 

 

SJH:   Well perhaps the process without planners? 

 20 

DR MITCHELL:   It is not meant to be a trite question. 

 

MR MATHESON:   No. 

 

DR MITCHELL:   Because my perception is that a lot of what has come back 25 

previously is, “if I get that you can have that”, and it doesn’t help us 

greatly.   

 

SJH:   And we have experienced it already.  

 30 

DR MITCHELL:   Because of internal inconsistencies, the sloppy drafting.  I 

do not mean that pejoratively, because there has not been the strategic 

approach and there hasn’t been the rigour to the drafting that would be 

truly helpful 

 35 

 So I am just wondering whether you have any thoughts as to how we 

might best facilitate that. 

 

MR MATHESON:   One possibility would be for the Panel to engage someone 

themselves to review what has been prepared – and I am not wishing to 40 

be critical, but in this process I think that is something that has been 

missing for the Panel, for you to have people to assist you with that sort 

of thing.  Because as you say, whatever comes back from either us or 

through a mediation tends to be, and as you can see when things get 

track changed it just starts to get a bit of a mess. 45 
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 So I am wondering whether there is some sort of process where there is 

someone engaged by the Panel who could work with the people that are 

involved in this, get an understanding of where everyone is going.   

Then that person provides the update and a revised package to you that 

is taking into account those things, rather than the individual parties 5 

with individual interests trying to push their particular matter. 

 

 That is one option for the Panel, and the Council would be very happy 

to work in with that process. 

 10 

  [4.35 pm] 

 

DR MITCHELL:   Thank you, thank you, sir. 

 

SJH:   Judge? 15 

 

JUDGE HASSAN:   I take that to be a description of a person that would not 

fulfil the normal role of a participant to mediation, but would be in the 

nature of an expert to the Panel. 

 20 

MR MATHESON:   Correct. 

 

JUDGE HASSAN:   It would come back with a report to the Panel which 

parties could test, if need be? 

 25 

MR MATHESON:   Correct. 

 

JUDGE HASSAN:   Right, and Dr Mitchell anticipated my questions, but I 

wanted to put them to you for the record as I think your counsel has 

done his best but so far we have not had it clearly as we got the 30 

message in regard to the ecological biodiversity and vegetation matter 

and that is; would it be of assistance do you think to the process for the 

Panel to assist the parties in that process by giving a preliminary 

indication on the basis of the wealth of evidence we have received but 

in the absence of closing submissions, clearly we have not put our neck 35 

out, is that would you as a Council would like us to do to assist to get a 

plan for the community? 

 

MR MATHESON:   Yes, and I understand the limitation you have in terms of 

not being able to, as I understand it, issue interim decisions and I think 40 

again that is sort of the bit that is missing which would be very helpful 

for the parties if the Panel were able to give some indication of where 

its thinking was which allowed people to go away and draft in light of 

those. 

 45 
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 Because quite often of course we are just taking the inference of the 

questions you are asking and we do not know whether that is your view 

or not and of course it is not, so some sort of process to assist with that 

would also be of assistance. 

 5 

JUDGE HASSAN:   I take it you are looking for something in the way of a 

prognosis on that basis as opposed to a general view that you have got 

cancer? 

 

MR MATHESON:   That is right, yes. 10 

 

JUDGE HASSAN:   Right, thanks. 

 

MR MATHESON:   Yes, that would be helpful, in fact very helpful I think. 

 15 

SJH:   Just following on from that the one part of the Board of Inquiry process 

that was not imported, and it was a draft decision but my memory of 

being involved in that is that that draft decision including the 

provisions actually comes after closings so I think we would have to 

give some thought to that of how to tease that out. 20 

 

MR MATHESON:   Yes. 

 

SJH:   As Judge Hassan mentioned in one of the ones I was involved in we had 

a very senior planner who did reports at various stages and then gave 25 

his report was available for cross-examination and such like, so you hit 

the nail on the head for us as well there I think. 

 

MR MATHESON:   Yes, thank you. 

 30 

SJH:   I think the minute also needs to recognise something else because 

through the course of various other hearings when the Panel has 

expressed views on that the Council has come back and given various 

concessions on that and we have had a little bit of that but not to the 

same extent in this particular case so I think it assists us with that 35 

understanding of where the Council is prepared to make concessions. 

 

 I just want to talk to you a little bit at a more abstract level, in the 

normal planning process the notified version would go to Council and 

the Council would have community input effectively because they are 40 

representatives of the community. 

 

MR MATHESON:   Yes. 
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SJH:   We have not had that opportunity except to the extent of the large 

numbers of submitters who have been very helpful in large numbers of 

groups and particularly in this chapter that have been helpful to us.   

 

 But one of the things that I have struggled with, with every chapter and 5 

in particular this one and again the one starting tomorrow is that we did 

not get from the Council an overall view of the aim, the ambition, the 

vision, what it has been trying to achieve.   

 

 Now I understand the difficulties of the process, but for myself at the 10 

moment I do not know what the Council’s vision is for the Central 

City. 

 

 Now we have asked counsel and Mr Winchester has undertaken to 

address us on that, but I think we would be aided if we had something 15 

more than that in an evidential form, there has been sharing ideas, lots 

of other consultation did that go off and did the elected members create 

a vision from that for the city or was it just a whole lot of disparate 

ideas that people say are good ideas?   

 20 

 I do not know if you have that document or someone could bring it 

together and perhaps it is something I should have raised much earlier 

because it would have been helpful to us I think in all of the chapters. 

 

  [4.40 pm] 25 

 

 But I just want to go on because this particular chapter we are dealing 

with, and the three areas of it, really balance public rights and public 

interests with private rights and private interests.  And personally I had 

an impression that particularly in the area of the ecological and the 30 

heritage, that it has been somewhat hijacked by the experts.  Now I 

might be unfair in saying that but it is an impression I have. 

 

 And it seems to me, and I will ask your comment on this, that it is a 

community decision to decide, for example the level of protection we 35 

give to indigenous flora and fauna.  It is a community decision as to the 

level of protection of heritage and what heritage it is we protect. 

 

 Recognising that there is some modest funding available to help from 

the public, who are getting all the benefit of this, or most of the benefit, 40 

and the burden goes on the private landholder.   

 

 Now, that seems to me to be a fundamental community based decision 

that needs to be made by the community representatives, ie the elected 

Councillors, before we start to get in to a whole lot of this detail.  Is 45 

that a fair comment? 
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MR MATHESON:   There was quite a lot in there. 

 

SJH:   I know, and I try to keep my questions short, but it is a very large and 

real problem I think.  And it drills down into detail, which I will come 5 

to in a moment. 

 

MR MATHESON:   Thank you your Honour, you have hit the nail on the head 

a little bit in how we have presented, and I know that for the Central 

City we will do our best through Mr Winchester and Mr Eman to 10 

provide that sort of front end understanding. 

 

SJH:   Thank you. 

 

MR MATHESON:   We will do the same for chapter 6, which is the General, 15 

with Allison McLachlan, the Council planner on that.  Again, to sort of 

front foot what it is about, why is it there, those sorts of things, which 

then allows the technical information to come forward with your 

understanding of where it is all fitting and how it is working in the first 

instance, and then the wrap up planning at the end. 20 

 

 I think you will perhaps remember when I was in front of you before, 

where there was discussion about, in the introduction section about a 

vision, and we talked to you a little bit that I had written one for the 

Council, and that was really, hopefully trying to provide that 25 

framework, what is the District Plan about, where is it going and so on. 

 

 That was taken out because the new Council came in and they were not 

happy with the old community vision that had gone through the Local 

Government Act process, so again, I agree with you that is something 30 

that is missing from the plan, and we have not been able to get that 

back in, and I think that was right back in that first initial hearing, 

where I was in front of you at that time. 

 

 In terms of the public versus private, I also agree with you that the 35 

process has been difficult in that, whether it is landscape, ecology or 

whatever, the general process is you get your technical stuff together 

and you provide that technical information to the community so they 

can understand technically what is the landscape about, what am I 

talking about.   40 

 

 Then you put the social, cultural, community layers over top of that.  

And that is where the Council steps in and can look at that say for our 

community this is what it means.  That step has also been missing from 

this particular chapter, and it has made it quite difficult to, we are 45 

almost using the submission and the mediation, and this process is a 
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quasi-consultation process, to try and fill that gap.  So I agree with you 

entirely that we have got a step missing in that regard. 

 

SJH:   So two matters arising from that.  When the notified version goes to 

Council, and let me take an example, the SESs, where without 5 

consultation a line is drawn on somebody’s farm and the evidence we 

have in front of it, is it effectively cut the value of that farm in half.  

 

 Were the Councillors told that and asked to take that into account? 

 10 

MR MATHESON:   Yes, and again, the Councillors were aware - - -  

 

SJH:   Yes, they did know that? 

 

MR MATHESON:   Well in a broad term in terms of whether it was historic 15 

heritage and ecological or a landscape, they were aware that the rules 

imposed some restrictions.   

 

SJH:   But was there any effort to attach a ballpark dollar figure, so the 

Councillors could understand the impact they were making on the 20 

private right? 

 

MR MATHESON:   No. 

 

SJH:   And would you see that as an essential step or not?  And I do not want to 25 

go in (INDISTINCT 5.01) and all that sort of stuff at this time of the 

day. 

 

  [4.45 pm] 

 30 

MR MATHESON:   Other than that high level section 32 cost benefit analysis I 

do not think you can then get down to what it means for individual 

property owners, that is really something that needs to come through 

that consultation process. 

 35 

SJH:   All right.  And the second question from your answer is does this 

Council have an overall vision in a document that would enlighten us? 

 

MR MATHESON:   I understand there is now a Council vision.  I need to be 

careful with how I – I do not think it would enlighten - - - 40 

 

SJH:   I am not trying to put either of you on the spot. 

 

MR MATHESON:   I have read it but I am not sure, it would not enlighten you 

too much, I would think. 45 
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SJH:   Well that of course might be my fault. 

 

MR MATHESON:   No, sorry.  I was meaning that in a way that I do not think 

it drills down to a level of detail which would assist the Panel. 

 5 

SJH:   Could I just go into one or two detail matters; firstly it struck me as 

strange that all of the heritage assessments we saw, the author was not 

identified in other words if I get it through the mail, if I even get it sent 

to me who do I ring up the Council to make enquiries?  Why does not 

somebody take responsibility for those documents, even if they are a 10 

team effort? 

 

MR MATHESON:   So when the statements were sent out to every – whether 

it was a tree or a landscape or a heritage building or whatever – those 

were sent out under cover of a letter from Brigitte Durand, and that 15 

letter made it very clear that if they had any questions to contact us, we 

had a planner hotline that they could ring, we had an email address, we 

have people who have got a query, they want to talk about it, give us a 

call.   

 20 

 So again, I think Ms Beaumont has set out the process where it was a 

group and a peer review and so on and I will leave her to talk to that 

but certainly there was, for everyone, whether it was a tree, heritage 

building or whatever, they had a letter telling them who to talk to, who 

to make contact and how to do it. 25 

 

SJH:   All right.  Thank you.   

 

 And again, just another couple of details, for example, the Regional 

Policy Statement 9.3.1 – if you could bring that up, please – protecting 30 

significant natural areas which we had some debate with, with the 

ecologists which you may have heard of in that the ecologists are 

obviously the ones to identify the significant areas, but the Regional 

Planning document then goes on to talk about methods. 

 35 

 And the sticking point here, if we can just keep it here, is the second 

paragraph of (3), it was the clearance of indigenous vegetation which 

includes grazing which agitated the farming interests. 

 

 And if you read that concluding with “warrants protection”, that is a 40 

community decision, isn’t it, whether it warrants protection or not?  It 

is for the elected members, isn’t it?  I do not know how you put that 

into a rule at the moment but they are the ones who should be setting 

the guidelines, shouldn’t they? 

 45 
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MR MATHESON:   Yes, and this particular paragraph of the RPS has caused 

me much grief in terms of trying to steer my team as to what is the 

appropriate response to this and I agree with you entirely. 

 

 It does put us in a difficult position because we have not actually been 5 

able to go in what is the “warrants protection”, we are just left with a 

blanket clearance rule and that is the level of our technique at the 

moment. 

 

SJH:   And I think it was acknowledged by Ms Hogan that it was the ecologist 10 

who made all the decisions? 

 

MR MATHESON:   Certainly it was the ecologists who were providing us the 

information as to whether it met the significant level and then it is up to 

the planner and the Council to look at, well, what does that mean in 15 

terms of a rule frame approach to that?  So, no, I would not agree that it 

was the ecologist driving it; they were providing the technical 

information. 

 

  [4.50 pm] 20 

 

SJH:   All right, thank you.  It seemed to us they went further.  Just one final 

one on heritage, and if we could bring up 13.3.4. 

 

 Just focusing on “enabling appropriate repair, rebuilding, upgrade, 25 

seismic strength and adaptive reuse of historic buildings and their 

surround in a manner that is sensitive to their historic values” – and 

then it goes on for principal reasons and explanations concluding with 

“Economics will often be a factor as to how quickly or easily reuse can 

be achieved and will need to be considered on a case by case basis”.   30 

 

 Can I suggest to you that the use of the term “adaptive reuse” could be 

read as saying to us, “Look, earlier on here it acknowledges the loss of 

heritage buildings but we have got to be reasonably quick on our feet to 

enable the owners of heritage buildings to adapt them in a way that it is 35 

economic for them to repair and reuse them”, would that be fair?  And 

if it is, I do not see where that has come into the assessments. 

 

MR MATHESON:   So first off, yes; you are correct and again I would say you 

can take that to a policy level and a rule framework. 40 

 

 The economics of an individual case by case is very difficult to set out 

in a plan.  It is no different to the farming interests, you know, “Can I 

protect this bit of ecological area?  Yes, I can because I am mortgage 

free on my farm and it has been in the family for a hundred years”, 45 
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quite different to a new farmer who has just spent x-million dollars 

upgrading the farm. 

 

SJH:   No, I understand that.  I think more the focus is that adaptive reuse 

seems to suggest to me perhaps a less strict view of internal heritage to 5 

enable the building to be economically repaired and remain part of the 

heritage stock, and I am not sure I see a policy or anything in the 

heritage experts’ evidence to show that is a factor that they considered? 

 

MR MATHESON:   Well, I think I you turn, I am again looking at the version, 10 

the exhibit 2 February, policy 9.3.2.6, which is about the ongoing 

viable use. 

 

 So that is very much around providing for the ongoing use, adaptive 

reuse and economic viability and again recognising the need for works 15 

as the result of repairs and so on, damage from the earthquakes.  So that 

policy does I think gives you a starter and it is really just  - - - 

 

SJH:   Could we have it in a bit perhaps? 

 20 

MR MATHESON:   Yes, and have we got the rules framework right to go with 

that policy. 

 

SJH:   No, I accept that.  I just don’t see that coming through in the heritage 

evidence we heard, personally, I am just speaking for myself not the 25 

Panel. 

 

MR MATHESON:   No, that is fine. 

 

SJH:   All right, thank you, very much.  Ms Appleyard, do you have anything 30 

arising? 

 

MS APPLEYARD:   Not, but I would just like to address you on a matter 

relating to tomorrow before we go. 

 35 

SJH:   Yes. 

 

MS APPLEYARD:   Thank you. 

 

SJH:   Mr Conway, anything arising or re-examination? 40 

 

MR CONWAY:   No, sir, thank you. 

 

SJH:   Thank you both very much, you may stand down. 

 45 

<MS BEAUMONT WITHDREW [4.53 pm] 
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 Now, just before we come back to you, Mr and Mrs Johnson has the 

tree owner turned up? 

 

MRS JOHNSON:   Mr Krill (ph 3.33) has not been able to come, he has text 5 

me through.  I have a letter from him. 

 

SJH:   All right, well, if you would hand that in and we will take that in, thank 

you, with exhibit 38, thank you. 

 10 

EXHIBIT #38 – LETTER FROM SUBMITTER TO CCC 

 

MRS JOHNSON:   It is in answer to a question before about affecting our 

house. 

 15 

SJH:   Oh, yes, I am sorry. 

 

MRS JOHNSON:   The foundations for (INDISTINCT 3.53) underneath the 

drip line and it is halfway over our house now. 

 20 

SJH:   Right, thank you. 

 

 I am sorry we did have Mr Matheson’s second statement, we have read 

it, do the Panel have any questions on it? 

 25 

JUDGE HASSAN:   No, we can just take it in. 

 

SJH:   And Ms Appleyard, did you have anything from it?  All right, so we will 

accept it as read, thank you.   

 30 

MR VAN MIERLO:   I do have some cross-examination, sir. 

 

SJH:   I am sorry, you were down too, Mr van Mierlo, my apologies.  

Mr Matheson, you will have to come back, you are on your former 

oath, you do not need to go through a summary we will just go straight 35 

to Mr van Mierlo’s questioning. 

 

MR CONWAY:   Sir, I might just get him to confirm that statement. 

 

SJH:   Yes, of course. 40 

 

<EXAMINATION BY MR CONWAY [4.54 pm] 

 

MR CONWAY:   I do not think he has officially presented it yet, so I will just 

go through those formalities for the record.  Mr Matheson, you confirm 45 

that you have prepared a statement dated 2 December 2015? 
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MR MATHESON:   Yes.  Now, I am not sure - - - 

 

MR CONWAY:   I am sure you have got there somewhere. 

 5 

  [4.55 pm] 

 

MR MATHESON:   Sorry, I was all organised, I apologise. 

 

SJH:   That is all right, take your time. 10 

 

MR MATHESON:   No, I was not as organised as I thought.  Apologies. 

 

MR CONWAY:   I wonder if we could bring it up on the screen, if that would 

help with the proceeding.   15 

 

MR MATHESON:   Sorry, your Honour, I should be more organised. 

 

MR CONWAY:  While that appears, Mr Matheson, your statement of 

2 December 2015 refers back to your qualifications and experience in 20 

your 18 December 2014, you have a copy coming? 

 

JUDGE HASSAN:   Yes, just in case, we can get a copy in front of him. 

 

MR MATHESON:   Thank you. 25 

 

MR CONWAY:   Your 2 December statement refers back to your previous 

evidence setting out your qualifications and experience? 

 

MR MATHESON:   Yes. 30 

 

MR CONWAY:   Do you have any corrections to make to that statement? 

 

MR MATHESON:   No, I do not. 

 35 

MR CONWAY:   Do you confirm it is true and correct? 

 

MR MATHESON:   Yes, I do. 

 

MR CONWAY:   Thank you. Would you please remain and answer any 40 

questions. 

 

SJH:   Yes, Mr van Mierlo. 

 

<CROSS-EXAMINATION BY MR VAN MIERLO [4.56 pm] 45 
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MR VAN MIERLO:   Good afternoon, Mr Matheson.  I would firstly like to 

put some questions to you regarding the issue of community 

engagement. Now in your evidence-in-chief of 2 December at 

paragraph 5.6 you expressed a concern regarding a lack of engagement 

with landowners regarding the sites of Ngai Tahu cultural significance 5 

in the Ngai Tahu submission.   

 

MR MATHESON:   Yes. 

 

MR VAN MIERLO:   Yes and that concern was linked by you to an absence of 10 

submissions on the Ngai Tahu values topic, was it not? 

 

MR MATHESON:   Yes. 

 

MR VAN MIERLO:   But you were mistaken when you said in your evidence-15 

in-chief that no submissions were received on the sites of Ngai Tahu 

cultural significance, were you not? 

 

MR MATHESON:   That is correct. 

 20 

MR VAN MIERLO:   Yes, it is correct that there were a number of 

submissions received on that issue? 

 

MR MATHESON:   Yes, there were a number, they related mainly to network 

utility operators, Orion and so on, yes. 25 

 

MR VAN MIERLO:   Yes.  And several other parties? 

 

MR MATHESON:   Yes. 

 30 

MR VAN MIERLO:  I put it to you that your mistaken belief that no 

submissions were received on the sites of Ngai Tahu cultural 

significance has influenced your response to date on the Ngai Tahu 

submission. 

 35 

MR MATHESON:   No. 

 

MR VAN MIERLO:  No?  But it did fuel a concern about a lack of 

engagement despite the fact in reality there were submissions on that 

issue. 40 

 

MR MATHESON:   Yes, and even though the submissions that I have now 

been made aware of I do not consider those are ones that are related to 

the community engagement.  As I said those are very technical ones 

generally from network utility operators. 45 
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MR VAN MIERLO:   Okay, now following on from that, would you agree that 

there are no issues regarding a lack of engagement that arise and 

including sites of Ngai Tahu cultural significance located on Crown 

land within the Replacement Plan? 

 5 

MR MATHESON:   The Crown has been involved in this process so they are 

able to lodge submissions and be involved in the process, yes. 

 

MR VAN MIERLO:   Yes.  So they have been fully engaged in the process and 

in fact their submission was in support of the Ngai Tahu relief. 10 

 

MR MATHESON:   Yes. 

 

MR VAN MIERLO:   Would you also agree that sites of Ngai Tahu cultural 

significance on Ngai Tahu land can also be included in the 15 

Replacement Plan?  There are no issues of engagement that arise in 

respect of those sites? 

 

MR MATHESON:   I have no knowledge of the engagements Ngai Tahu 

undertook in preparing these in terms of talking to the Runanga and so 20 

on that were responsible for those areas so no, I cannot comment on 

that. 

 

MR VAN MIERLO:   Well this submission is on behalf of Te Runanga o Ngai 

Tahu and Nga Runanga. 25 

 

MR MATHESON:   That is correct, so I just assume from that that the 

necessary consultation agreement has been provided, yes. 

 

MR VAN MIERLO:   A pretty safe assumption, do you agree? 30 

 

MR MATHESON:   Yes. 

 

MR VAN MIERLO:   Now I would also like to put it to you that sites of Ngai 

Tahu cultural significance on Council land can also be included in the 35 

Replacement Plan.  There are no engagement issues that arise there? 

 

MR MATHESON:   No, I disagree with that. 

 

MR VAN MIERLO:   But Council is obviously engaged in the Plan process 40 

and knew what the Ngai Tahu submission sought and Council did not 

make a further submission opposing it? 

 

MR MATHESON:  No the Council does not need to make a further 

submission.  It is here in its own right. 45 
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MR VAN MIERLO:   And has Council raised any particular issues with regard 

to sites on Council land? 

 

MR MATHESON:   Not at this stage, no. 

 5 

  [5.00 pm] 

 

MR VAN MIERLO:   Turning to silent file areas that were notified by Council 

in the Proposed Replacement Plan.  Would you agree there are no 

engagement issues with including those sites because Council must 10 

have been satisfied it was appropriate to include them when it notified 

the Plan. 

 

MR MATHESON:   That is correct; they had been through a previous process.  

Evidence has been provided on that process to you and to the Panel. 15 

 

MR VAN MIERLO:    And turning now to registered sites on the 

Heritage New Zealand list, would you agree that these are publicly 

known sites, landowners would be aware where they have got a 

registered site on their land. 20 

 

MR MATHESON:   I would not be able to say whether landowners were 

aware, no. 

 

MR VAN MIERLO:   Are you aware that under section 76 of the 25 

Heritage New Zealand Pouhere Taonga Act Heritage New Zealand is 

required to give a list of affected sites to Councils for inclusion on 

LIMs under section 44A of the Local Government Act? 

 

MR MATHESON:   Yes. 30 

 

MR VAN MIERLO:   Yes, and also in respect of project information 

memoranda on Building Act consents. 

 

MR MATHESON:   Yes. 35 

 

MR VAN MIERLO:    So, likewise, I put it to you that landowners with 

registered sites on the Heritage New Zealand list are highly likely, if 

not inevitably, going to be aware that those sites exist. 

 40 

MR MATHESON:   Only if they applied for a LIM or a PIM.  Otherwise they 

may not. 

 

MR VAN MIERLO:   Okay, turning to statutory acknowledgement areas under 

the Ngai Tahu Claims Settlement Act.  Would you agree that is 45 

publicly available information?  That it is well known or ought to be? 
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MR MATHESON:   I agree that it is public information, yes. 

 

MR VAN MIERLO:   So I put it to you the lack of engagement concern you 

have raised has very limited application to many of the sites of 5 

Ngai Tahu cultural significance. 

 

MR MATHESON:   No, I would not agree with that. 

 

MR VAN MIERLO:   Would you agree that to the extent you have raised the 10 

concern it is a concern that relates primarily to private land or sites that 

touch on private land? 

 

MR MATHESON:   Yes, so primarily and it would also be those areas which 

were not identified as silent files previously. 15 

 

MR VAN MIERLO:   Would you agree that landowner engagement is an 

ongoing process; it does not start and stop with notification of a plan? 

 

MR MATHESON:   That is correct. 20 

 

MR VAN MIERLO:   And it is very important after a plan becomes operative 

as well? 

 

MR MATHESON:   I think it is probably more important before a plan 25 

becomes operative. 

 

MR VAN MIERLO:   Would you agree that it is also important after a plan 

becomes operative? 

 30 

MR MATHESON:   Yes.   

 

MR VAN MIERLO:   Now, you have said in your evidence-in-chief that 

Council plans to do work to identify sites of Ngai Tahu cultural 

significance and develop District Plan implementation methods in 35 

relation to them in 2016? 

 

MR MATHESON:   Correct. 

 

MR VAN MIERLO:   Is this work planned for this financial year or next year? 40 

 

MR MATHESON:   It would be for the next financial year, the 2015/16 

financial year. 

 

MR VAN MIERLO:   Sorry, 2015/16 financial year? 45 
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MR MATHESON:   Yes. 

 

MR VAN MIERLO:   So this financial year? 

 

MR MATHESON:   So starting in June. 5 

 

MR VAN MIERLO:   Starting in June? 

 

SJH:   So is that not 2016/2017? 

 10 

MR MATHESON:   What are we in?  Sorry, Your Honour.  The months go 

fast let alone the years. 

 

MR VAN MIERLO:  So what budget has been allocated for this work? 

 15 

MR MATHESON:   There is no specific budget other than the overall District 

Plan review budget.  We have not done individual Statement of Works 

for each individual bit of work at this stage. 

 

MR VAN MIERLO:   Has this work been identified in Council’s annual or 20 

long term plan? 

 

MR MATHESON:   No, it will not because as I just said it will just be in the 

overall District Plan review budget. 

 25 

MR VAN MIERLO:   So there is no enforceable obligation on Council to 

undertake that work? 

 

MR MATHESON:   No, other than the commitment that has been made 

through this process that Council has committed to doing that work 30 

with Ngai Tahu. 

 

MR VAN MIERLO:   Would you agree that both Ngai Tahu and Council, 

through Mr Pauling, have done a great deal of work in identifying sites 

of Ngai Tahu cultural significance in the district? 35 

 

MR MATHESON:   Yes, I do. 

 

MR VAN MIERLO:   Would you agree that it would be a great pity if the 

opportunity to reflect that work in the Replacement Plan being prepared 40 

under this process was not taken up? 

 

MR MATHESON:   Yes it would, but only to the extent that if it was taken up 

there were some good outcomes from that, so it goes back to my 

comments about the engagement with landowners involved in this, yes. 45 
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  [5.05 pm] 

 

MR VAN MIERLO:   I think it goes without saying that everyone is looking 

for good outcomes.  We would agree on that.   

 5 

 I now want to turn to a new topic, which is the relationship between 

chapter 9 and the Papakainga provisions.   

 

MR MATHESON:   Yes. 

 10 

SJH:   No doubt the relevance of this cross-examination will become clear to us 

in your closing Mr van Mierlo. 

 

MR VAN MIERLO:   Yes, I certainly hope so, sir.  Now, firstly, the Mana 

Whenua zone concept is not being pursued by Council at the 15 

Papakainga Hearing, is it? 

 

MR MATHESON:   Sorry, can you just repeat. 

 

MR VAN MIERLO:   Okay, I will back up a step.  Now, Ms Ferguson, in her 20 

evidence-in-chief for chapter 9 referred to your evidence-in-chief for 

the Papakainga Proposal, and proposed that outstanding natural 

features and landscapes and high natural character in the coastal 

environment overlays and rules should apply to the Papakainga zone, 

except to an area that you had identified as Mana Whenua zone. 25 

 

MR MATHESON:   That is correct, and I think I have already given that 

evidence to the Panel as to why that has changed over time, and is no 

longer relevant.  

 30 

SJH:   Correct Mr Matheson. 

 

MR VAN MIERLO:   And your evidence at the Papakainga Hearing was that 

these zones were intended to be very enabling of development by mana 

whenua? 35 

 

MR MATHESON:   Correct. 

 

SJH:   Cross-examination is not about getting someone to agree with evidence 

they have already given. 40 

 

MR VAN MIERLO:    Yes sir. 

 

SJH:   If you have questions put them. 

 45 
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MR VAN MIERLO:   Would you agree as a planner that when two or more 

matters of national importance described in section 6 of the Act arise or 

intersect that balance needs to be provided? 

 

MR MATHESON:   Yes, I think I have already given that evidence. 5 

 

MR VAN MIERLO:   Would you also agree that not all the original Ngai Tahu 

reserves in the district have been provided for as Papakainga zone? 

 

MR MATHESON:   Yes. 10 

 

MR VAN MIERLO:   I would like to put it to you that it is not necessary for all 

the areas of outstanding natural feature or landscape, or high natural 

character in the coastal environment in the district to be included as 

such for the protective rule framework in the Replacement plan? 15 

 

MR MATHESON:   I think I have already given evidence that I disagree with 

that.   

 

MR VAN MIERLO:   So you do not agree with that? 20 

 

MR MATHESON:   No. 

 

MR VAN MIERLO:   Would you agree that Council can provide balance by 

recognising the importance of enabling mana whenua development in 25 

the Papakainga zones, even where there might be outstanding 

landscape or natural character values? 

 

MR MATHESON:   Yes, I do. 

 30 

MR VAN MIERLO:   And that the Act recognises that not all development 

within areas of outstanding natural features or landscapes is to be 

regarded as inappropriate? 

 

MR MATHESON:   Yes, I agree. 35 

 

MR VAN MIERLO:   Thank you.  Thank you sir, I have no further questions.  

 

SJH:   Thank you, Ms Huria? 

 40 

MS HURIA:   Hello Mr Matheson again. No budget, no enforceable 

obligations, apart from this very public commitment.  Does this mean 

there is a risk that priorities change and not much happens, or nothing 

happens? 

 45 
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MR MATHESON:   I do not think I said there was no budget.  There is a 

budget but it is not allocated to specific areas of work, because of 

course until we understand what the outcome of this Panel process is 

we really are not in a position to allocate budget to anything in the next 

financial year.  5 

 

 So I think what you have got on record is in my evidence is public 

acknowledgement that we were wishing to work with Ngai Tahu to 

develop the cultural landscape work further.  

 10 

 And I think our continued engagement with Ngai Tahu, over the last 

month or, to work this through, even though we had some fundamental 

problems about the submission indicates Council’s willingness to 

continue with that process. 

 15 

MS HURIA:   Remind me who you report to again? 

 

MR MATHESON:   Mr Osborn. 

 

MS HURIA:   Mr Osborn, and he reports to? 20 

 

MR MATHESON:   Mr Brendan Anstis. 

 

MS HURIA:   Anstis, okay.  Thank you. 

 25 

SJH:   Ms Dawson? 

 

MS DAWSON:   No, I have no questions, thank you. 

 

SJH:   Dr Mitchell? 30 

 

DR MITCHELL:   Just one question of clarification, that last answer Mr 

Matheson, presumably that process of further engagement that you 

mentioned with Ngai Tahu, is that where that impacts upon private land 

interests, in particular the farming community, that would need to be, at 35 

least at some level, a three way conversation, rather than a two way 

conversation, is that correct? 

 

MR MATHESON:   Agreed, yes. 

 40 

DR MITCHELL:   Thank you.  That is it, thank you sir. 

 

SJH:   Judge? 
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  [5.10 pm] 

 

JUDGE HASSAN:   No sir, I think it is all covered sir, but I just perhaps ask if 

given the extensive cross-examination opened up a few matters 

unnecessarily in my book, but anyway we will see, objectives, policies 5 

and ideally rules should be part of the package that goes through in this 

plan. 

 

MR MATHESON:   Yes. 

 10 

JUDGE HASSAN:   Have you read the transcript in regard to Ms Murchison’s 

concessions around the inadequacies of Ms Legarth’s analysis under 

section 32 in the supporting rules? 

 

MR MATHESON:   Yes, I have. 15 

 

JUDGE HASSAN:   Given that concession on the part of Ngai Tahu do you 

think that there is a prospect of working these issues through more than 

you thought when you wrote your evidence? 

 20 

MR MATHESON:   Yes, there is. 

 

JUDGE HASSAN:   Thank you. 

 

SJH:   Anything arising, Mr van Mierlo? 25 

 

MR VAN MIERLO:   No, sir, thank you. 

 

SJH:   Mr Conway any re-examination? 

 30 

MR CONWAY:   No, sir.  The only other matter I was going to address you on 

was where to from here? 

 

SJH:   Well we do not need to keep Mr Matheson in the box for that. 

 35 

MR CONWAY:   No, we do not. 

 

MR MATHESON:   Again my apologies for not being - - -  

 

SJH:   No, that is all right, thank you. 40 

 

<THE WITNESS WITHDREW [5.11 pm] 

 

SJH:   We intend to issue a minute, what would be helpful is that if some of the 

comments that were made in the course of the hearing have been 45 
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picked up in lead to any changes in the Council’s view that should be 

communicated to us as soon as possible, Mr Conway. 

 

MR CONWAY:   Yes, sir, well the process I had envisaged suggesting was 

that we file a memorandum on behalf of the Council say by early next 5 

week indicating next steps in a process I think it is acknowledged that 

provisions could do with another look and it is pretty clear from 

comments - - -  

 

SJH:   Well I think it is acknowledged that the provisions could do with 10 

another very extensive look. 

 

MR CONWAY:   Yes, and that is - - -  

 

SJH:   And I think you can take it is a given that it is, well not as a given but 15 

that it is highly likely that the Panel will appoint an independent 

planner advising us who will lead and report to us on any mediation 

process and will be available in due course of any parties want it, if 

there is no agreement reached the cross-examination on that report and 

indeed it may lead to as it has in other ones where we have popped up 20 

people.   

 

 We have still got three streams going and we need to manage that but 

Mr Matheson really confirmed the Panel’s thinking on the best process 

of getting assistance around it. 25 

 

MR CONWAY:   Yes, that sounds constructive from my perspective, sir.  In 

that case I will confer with the Council and let you know if there are 

any particular updates but other than that, my understanding is we are 

to wait for the minute and that only leaves the matter, well the next 30 

matter that was pressing I think in the minds of some submitters was 

whether they were still required to file their closings on Monday as per 

the timetable. 

 

SJH:   No, I think at this stage I will suspend the order relating to the filing of 35 

closings.  I think we have to make a decision whether or not we will 

issue an indicative minute around various findings before closings or 

not.  We have had a number of discussions along the way and I think 

the Panel is in agreement on a number of issues which I think would 

assist all parties if we make that available as soon as possible.   40 

 

 As I said in the Board of Inquiry process it is that a draft report is 

issued but that comes after closings and then you get responses to that, 

it may well be better as we have adopted another hearing here on a 

slightly informal basis and we issue, and in fact we did it on hazardous 45 

substances, we indicated our findings in a more complete way we 
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would not be doing that here but we can give a number of findings 

which I think would inform the process. 

 

 I just want to discuss with the other Panel members because I have not 

had the chance so we will issue a minute, it may be separate, it may be 5 

part of the larger more comprehensive minute dealing with closings. 

 

MR CONWAY:   Thank you sir, that is of great assistance. 

 

SJH:   Thank you, so do you want to talk to us about tomorrow? 10 

 

MS APPLEYARD:   It was just a brief - - -  

 

SJH   No, you want to talk to us about tomorrow? 

 15 

MS APPLEYARD:   Yes, sir.   

 

SJH:   All right, I will formally adjourn this hearing. 

 

MS APPLEYARD:   Thank you, sir. 20 

 

SJH:   Adjourn it, not close it.  All right, now tomorrow? 

 

MS APPLEYARD:   There appeared to be an indication from this afternoon 

that Mr Eamon was going to be asked to give some evidence about the 25 

general objective for the city that was going to be one of my main 

points of submission is that I cannot find it, it was indicated that Mr 

Winchester was going to give some sort of indication from the bar, but 

I am now wondering whether there is going to be some additional 

evidence from Mr Eamon and I have not applied to cross-examine him. 30 

 

SJH:   Well if there is and if you are caught short by it you can make 

application to cross-examine on it if it is relevant to your case. 

 

MS APPLEYARD:   Thank you. 35 

 

SJH:   If there is a change in evidence that is an automatic reservation to any 

party if they suddenly find they need to cross-examine and they have 

not applied for leave. 

 40 

MS APPLEYARD:   Thank you, sir. 
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  [5.15 pm] 

 

SJH:   All right, thank you, and thank you to everybody for this process.  It has 

been fairly tiring but we are grateful for all of your co-operation.  We 

will adjourn until 10.00 am tomorrow morning, thank you. 5 

 

MATTER ADJOURNED AT 5.15 PM ACCORDINGLY 


