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DAY 2 – 19 January 20`6 

 

  [9.31 am] 

 

SJH:   Yes, thank you.  Mr Conway, just to confirm that the Panel has no 5 

questions.  I am not sure if it is Mr or Dr Partridge. 

 

MR CONWAY:   Thank you, sir, Dr Partridge, yes.  That is helpful, thank you. 

 

SJH:   Go ahead. 10 

 

MR CONWAY:   Thank you, sir.  Unless you had any other initial matters I 

just wanted to report back from some matters from yesterday. 

 

SJH:   Thank you. 15 

 

MR CONWAY:   If that would assist.  The first is in relation to the vegetation 

clearance rules and in particular the process for further discussions on 

those.  The plan of attack is to have a mediation ideally for a whole day 

on Thursday or Friday next week with those who are interested in these 20 

rules, particularly the farming interests, in order to see if we can work 

on a package. 

 

SJH:   Well, and the conservation interest too. 

 25 

MR CONWAY:   Well, that is right, that is right, sir.  And so to see if we can 

work on a package of provisions particularly looking at the rules to see 

the way those can operate and whether there is an agreed way forward 

for those. 

 30 

SJH:   Thank you. 

 

MR CONWAY:   For this week the Council will be circulating an agenda to 

the potential attendees to let them know the way the Council intends to 

approach that day including any suggestions the Council has as a 35 

starting point for any alterations to provisions.  So that is in order to 

give everyone an understood starting point or at least an idea of 

potential solutions. 

 

 I understand from discussions with Ms McKenzie yesterday that 40 

Federated Farmers wishes to proceed with having its evidence heard 

tomorrow as per the current schedule and I guess that is a matter for 

you to consider. 

 

SJH:   Well, I would think it would be helpful if the evidence on both sides of 45 

that debate are tested before the mediation to be honest. 



 Page 143 

  

Ch9: Natural and Cultural Heritage Commenced 18.01.16 

 

MR CONWAY:   Yes, sir, and on that note overnight the Council has reviewed 

its position in relation to cross-examination.  We had given notice in 

relation to Mr Bayley, Mr Hutchinson and Ms Richardson for cross-

examining them.  The Council would like to request leave now to 5 

cross-examine the other farming witnesses and a core part of that is to 

enable a better understanding in order to inform the discussion that will 

happen next week, so that is the Council’s request for leave.  I don’t 

imagine that we would need any more than, well, hopefully no more 

than five minutes per witness so it shouldn’t be a large imposition on 10 

the timetable but I would be grateful. 

 

SJH:   All right, thank you, I will come back to that when we hear from other 

parties. 

 15 

MR CONWAY:   Thank you, sir.  Other matters to update the Panel on, there 

was a request yesterday of Dr Appleton for confirmation of whether it 

would be possible to map pastureland on Banks Peninsula that has been 

grazed.  He has confirmed to us this morning that he can map, or they 

can map the pastureland on Banks Peninsula based on 2010 20 

photographic imagery.  His estimate is that this would take two to four 

weeks for someone full-time.  It would not be possible he said to map 

where grazing takes place in areas of dense tussock land or under 

scrub.  So that is update on that matter. 

 25 

  [9.35 am] 

 

SJH:   Thank you. 

 

MR CONWAY:   He has also noted he will be bringing along a map today for 30 

the Hearings Panel showing Banks Peninsula and the range of 

ecological sites the Council is interested in.  So when I have that to 

hand I will provide that through the Secretariat. 

 

SJH:   Thank you. 35 

 

MR CONWAY:   And the final matter that I wish to raise briefly was in 

relation to the questions yesterday about the section 32 report and the 

particular cross-references to that in terms of the discussion of public 

benefit versus private cost.  I have page numbers in relation to sites of 40 

ecological significance, pages 48 to 50 of that section 32 report contain 

relevant discussion.   

 

 I also note that on page 50 there is a table noting the key features of the 

operative plans and evaluating the appropriateness of their approach in 45 

light of the RPS in case that is of assistance too. 
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 In terms of historic heritage there is discussion that is relevant on 

pages 70 to 72 and on pages 81 to 87.  And the final reference is 

appendix 10 of the section 32 report which is the Market Economics 

report and that covers the matter more broadly. 5 

 

SJH:   Thank you. 

 

MR CONWAY:   Unless the Panel had any other further questions for me now 

that is all I plan to raise at this point. 10 

 

SJH:   Thank you, Mr Conway.  Ms McKenzie, is Federated Farmers going to 

have representation or not? 

 

MS McKENZIE:   It will not, sir. 15 

 

SJH:  Because I must say the Panel remains concerned because your 

understanding of the purpose of cross-examination, where you said 

yesterday the matters could come out in cross-examination of your 

witnesses and there was no need to cross-examine other witnesses, is 20 

frankly fundamentally flawed and does not understand the purpose of 

cross-examination at all.   

 

 Now, I am sorry to be blunt but that is the position.  It means your 

witnesses will be tested, the other witnesses will not except to the 25 

extent that the Panel will do the job for you.  Are you seeking leave to 

cross-examine anyone given that you cannot because you are a 

witness? 

 

MS McKENZIE:   Well, that is the point, isn’t it, sir, I cannot seek leave to 30 

cross-examine because I am a witness. 

 

SJH:   Well, there is nothing to prevent you instructing a lawyer. 

 

MS McKENZIE:   Well, it does prevent me.  I have spoken this morning to our 35 

South Island regional person and we cannot instruct a lawyer at this 

point, we are on tomorrow. 

 

SJH:   Well, that is your choice.  You have had time to consider those matters. 

 40 

MS McKENZIE:   We have, sir. 

 

SJH:   You have had time to consider - - - 

 

MS McKENZIE:   It is not usually - - - 45 
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SJH:   It is your choice. 

 

MS McKENZIE:   Federated Farmers normally, we do so many district plans 

up and down the country that we normally use policy advisors.  We 

have the largest policy team outside of central government apparently.  5 

We use our own people because our farmers are paying for this directly 

and we do not have an unlimited budget.  If it goes to appeal then we 

will instruct a counsel. 

 

SJH:   Well, that does not help us when there is a fundamental 10 

misunderstanding of the purpose of cross-examination and it is simply 

left to the Panel, thank you. 

 

 Mr Anderson, do you have anything to add? 

 15 

MR ANDERSON:   I do, sir.  I spent a bit of time last night reading through 

the evidence of the farmers and the result of that was that I would like 

to cross-examine a couple of the farmer witnesses.  I would also like to 

cross-examine Ms Seaton who I hadn’t given notice to earlier.  The 

reason for - - - 20 

 

SJH:   I am only concerned with the ones where you haven’t applied. 

 

MR ANDERSON:   Yes, and that is Ms Seaton, I haven’t applied for 

Ms Seaton. 25 

 

SJH:   Right. 

 

MR ANDERSON:   And the reason for that really was Ms Seaton’s evidence 

relates to grazing and that is one of the things that the Panel is 30 

interested in and I would like the opportunity to ask her.  I don’t have a 

great deal of questions but I have got a few questions. 

 

SJH:   And the two farmer witnesses you wish to cross-examine? 

 35 

MR ANDERSON:   The two Helps, Francis and Phillip.  Yes, Francis and 

Phillips Helps would be the farmer witnesses that I would like to cross-

examine, sir. 

 

SJH:   Thank you.  Mr Schulte, have you - - - 40 

 

MR ANDERSON:   Sorry, sir, do I need to do a written - - - 

 

SJH:   No, I will come to it. 

 45 

MR ANDERSON:   Thank you. 
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MR SCHULTE:   I concur with my learned friend Mr Conway about the 

arrangements for mediation next week which we are looking forward to 

in terms of having an outcome with that. 

 5 

SJH:   All right, thank you.   

 

MS McKENZIE:   Sir? 

 

SJH:   Yes, Ms McKenzie. 10 

 

  [9.40 am] 

 

MS McKENZIE:    Just one further housekeeping matter, sorry, I forgot.  Just 

checking with our witnesses last night Ed Aitken is unfortunately not 15 

able to come tomorrow and we wondered if Chris Chamberlain, who 

we have already signalled in our evidence as a possible witness, could 

substitute.  He is a neighbour and he could either speak to Ed’s 

evidence or come along himself on exactly the same issues.  We have 

asked for him in our original submission.  It is only for the Panel - - - 20 

 

SJH:   Well, did you file a brief of evidence from him? 

 

MS McKENZIE:   No, we have not because they are very busy and I have only 

just managed to speak to them last night. 25 

 

SJH:   Everybody is very busy, I am afraid. 

 

MS McKENZIE:   I know, sir.  If you would like Chris Chamberlain he could 

make himself available on Ed Aitken’s issues.  If not he would come 30 

along anyway, hopefully. 

 

SJH:   So are his issues exactly the same as Mr Aitken’s? 

 

MS McKENZIE:   They are almost exactly the same.  He is in - - - 35 

 

SJH:   And are you saying he can adopt his brief of evidence and give evidence 

and answer questions to the matters raised by Mr Aitken? 

 

MS McKENZIE:   Yes, because they are very close to his own.  If he is 40 

uncomfortable with a particular thing he would of course say so but his 

issues are exactly the same as Mr Aitken’s. 

 

SJH:   Well, it is a fairly extraordinary application, but do parties object to it in 

a pragmatic sense? 45 
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MR CONWAY:   Sir, if it is acceptable to the Panel, the Council will not stand 

in the way of it. 

 

SJH:   Thank you.  Is Mr Aitken available on any days? 

 5 

MS McKENZIE:   Next week, sir. 

 

SJH:   No, we are not sitting next week, you know that. 

 

MS McKENZIE:   I know, so he is not available this week.  He is completely 10 

out of town on other business and he cannot return. 

 

SJH:   So the farm does not hold him all the time. 

 

MS McKENZIE:   This is a very rare event. 15 

 

SJH:   I can imagine. 

 

MS McKENZIE:   And while I am at it - - - 

 20 

SJH:   We will grant your application and we will also grant the applications 

for cross-examination by Forest and Bird and the Council, thank you.  

If you would call your first witness. 

 

MR RADICH:   I wonder, sir, I am sorry to interrupt but the Crown, having 25 

looked at the position as well, reached the view that, given the Crown’s 

support for the regime and given the farmers’ position, the Crown 

would like to put some very brief questions to the farming witnesses we 

think might be helpful. 

 30 

SJH:   Which ones? 

 

MR RADICH:   To each of them, sir, I think in fairness it needs to be - - - 

 

SJH:   All right, well, leave is granted to the Crown as well. 35 

 

MR RADICH:   Thank you, your Honour. 

 

SJH:   Thank you.  If you would call your first witness, please. 

 40 

MR CONWAY:   Thank you, sir, I call Mr Blake. 

 

SJH:   Thank you. 
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<WILLIAM BLAKE, sworn [9.43 am] 
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<EXAMINATION BY MR CONWAY [9.43 am] 

 

MR CONWAY:   Would you please confirm for the record your full name is 

William Blake? 

 5 

MR BLAKE:   Yes. 

 

MR CONWAY:   And you have prepared a statement of evidence dated 

2 December 2015,  which sets out your qualifications and experience? 

 10 

MR BLAKE:   Yes. 

 

MR CONWAY:   Do you have any corrections to make to that evidence? 

 

MR BLAKE:   No. 15 

 

MR CONWAY:   Do you therefore confirm its true and correct? 

 

MR BLAKE:   Yes. 

 20 

MR CONWAY:   Have you prepared a highlights package for the Panel 

summarising your evidence? 

 

MR BLAKE:   No. 

 25 

MR CONWAY:   Would you please very briefly give an overview of the 

matters covered in your evidence and a summary if that would assist 

the Panel, it is a brief statement of evidence anyway, sir, very briefly 

without repeating what you have said in there but just giving the 

highlights. 30 

 

SJH:   It is a highlights package. 

 

MR BLAKE:   Yes, I think I understand.  Yes, I have been asked to comment 

about the effect on property value of heritage listings and sites of 35 

ecological significance. 

 

 My conclusions are that in most cases such notations will have a 

negative effect on property value, in some cases it may have a neutral 

effect but it will be very much property specific.  The reasons for this 40 

are that in most cases such notations will impact upon the ability of 

properties to be used, perhaps reduce their economic potential which 

does mean that the value would be impacted. 

 

MR CONWAY:   Thank you, would you please remain and answer any 45 

questions. 
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SJH:   Thank you.  Mr Chapman? 

 

<CROSS-EXAMINATION BY MR CHAPMAN [9.45 am] 

 5 

MR CHAPMAN:   Good morning, Mr Blake.  I am going to turn to that part of 

your evidence relating to ecological site significance rather than 

heritage significance and deal specifically with Banks Peninsula for a 

moment with you.  So do you firstly agree that stock numbers are 

critical to the viability of Banks Peninsula properties? 10 

 

MR BLAKE:   For economic farm units, yes. 

 

MR CHAPMAN:   And that any proposal to restrict stock numbers will have a 

negative effect on property values? 15 

 

MR BLAKE:   Yes. 

 

MR CHAPMAN:   And consequentially, upon the viability of those properties? 

 20 

MR BLAKE:   Yes. 

 

MR CHAPMAN:   Do you have any knowledge from your experience in the 

difference between spot spraying of weeds and pests, such as gorse, 

and broad brush spraying of those weeds, is that within your 25 

knowledge? 

 

MR BLAKE:   No, that is outside my field of expertise. 

 

MR CHAPMAN:   No further questions, thank you, sir. 30 

 

SJH:   Thank you.  Judge? 

 

JUDGE HASSAN:   No, thank you, sir. 

 35 

SJH:   Ms Huria? 

 

MS HURIA:   No, thank you, sir. 

 

SJH:   Ms Dawson? 40 

 

MS DAWSON:   No, no questions, thank you. 

 

DR MITCHELL:   No, thank you, sir. 

 45 

SJH:   Thank you, Mr Blake, you may stand down. 
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<THE WITNESS WITHDREW [9.46 am] 

 

MR CONWAY:   I call Dr Shadbolt. 

5 
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<ANTONY BRUCE SHADBOLT, sworn [9.46 am] 
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<EXAMINATION BY MR CONWAY [9.47 am] 

 

MR CONWAY:   Could you please confirm for the Panel your full name is 

Dr Antony Bruce Shadbolt? 

 5 

DR SHADBOLT:   Yes. 

 

MR CONWAY:   And you have prepared a statement of evidence dated 

2 December 2015, which sets out your qualifications and experience? 

 10 

DR SHADBOLT:   That is correct. 

 

MR CONWAY:   You have also prepared a statement of rebuttal evidence 

dated 18 December 2015? 

 15 

DR SHADBOLT:   Yes. 

 

MR CONWAY:   And a further supplementary statement, dated 15 January 

2016, in which you adopt and confirm your ability to answer questions 

in relation to Andrew Crossland’s evidence as well? 20 

 

DR SHADBOLT:   That is correct. 

 

MR CONWAY:   Do you have any corrections to make to any of your 

evidence? 25 

 

DR SHADBOLT:   No, I do not. 

 

MR CONWAY:   And you therefore confirm it is true and correct? 

 30 

DR SHADBOLT:   Correct, yes. 

 

MR CONWAY:   Could you please now read out your highlights package for 

the Panel. 

 35 

DR SHADBOLT:   Certainly, thank you.  Good morning, I have been engaged 

by the Council’s Strategy and Planning Group as a project ecologist 

tasked with identifying and assessing sites of significance indigenous 

vegetation and habitats of indigenous fauna within the low plains 

ecological district areas of Christchurch City. 40 

 

 All sites were assessed using the Canterbury Regional Policy Statement 

RPS criteria for identifying sites of significance and I have been guided 

by the Wildland Consultants guidelines for the application of 

ecological significance criteria for indigenous vegetation, habitats of 45 

indigenous fauna in the Canterbury region. 



 Page 154 

  

Ch9: Natural and Cultural Heritage Commenced 18.01.16 

 

 I believe the process myself and the Council has followed has resulted 

in the listing of all sites of significance within the low plains ecological 

district of the city for which the Council holds or access to reliable 

information and data.  However, it is also intended that this data, more 5 

data becomes available for additional sites but these will be assessed 

using the criteria and added to the city’s SES schedule in an upcoming 

plan change.   

 

 And since notification of the chapter of the district plan and based on 10 

feedback from submitters and internal stakeholders although no SESs 

have been removed from the schedule completely some sites have had 

boundary adjustments ranging from very minor adjustments, for 

example the Christchurch coastal strip at Rocking Horse Road and 

Wilmers Road dry plains grassland, to the removal of some quite large 15 

areas, for example Dudley Creek from the Avon River SES.  These 

sites are discussed further in the main body of my evidence. 

 

 Mediated expert conferencing took place in mid-November and during 

this process myself and the Council’s other project ecologist Scott 20 

Hooson, who you will hear from shortly, were in general agreement 

with the submitters’ experts on a number of points with no significant 

disagreements.  And upon that mediation, mediation with a number of 

submitters took place in late November, there were no areas of 

agreement were relevant to my evidence, were reached. 25 

 

  [9.50 am] 

 

 Now the bulk of my evidence addresses submission points raised by 20 

individual submitters and I also discuss issues around the inclusion of 30 

buffer zones on waterways and the importance of retaining indigenous 

vegetation clearance rules in the Plan. 

 

 In terms of buffers; no blanket or minimum buffer zone widths have 

been included within the waterway SESs and this has largely been due 35 

to the Council not having site specific information or evidence to 

demonstrate the importance of such a buffer, and the need to assess 

each waterway on a property by property basis which given the time 

constraints with the DPR, was not practically achievable.  

 40 

 Indigenous vegetation and clearance rules serve to safeguard that any 

such vegetation that may still be present in the low plains ecological 

district parts of Christchurch City, but have not yet been identified as 

SESs.  These rules also protect the integrity of indigenous vegetation 

that may establish at a new site that will expand outside the existing 45 

SES subsequent to the schedule of the proposed SESs. 
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 I therefore believe that these rules should be retained in the final 

version of the Plan. 

 

 One major amendment to the planning maps was removal of the mouth 5 

of Dudley Creek from the Avon River SES, and this is due to there 

being no evidence to suggest that long fin eel occur through that length 

of the creek as there turned out to be no hydraulic connection with the 

site to whether it is at risk to the kind of species that was sampled. 

 10 

 Instead it is believed that the eels actually access that part of the river 

by a fork in a pipe linking to Horseshoe Lake. 

 

 Other amendments to the SES boundaries included the existing private 

gardens and lawns that do not contain significant ecological values 15 

from the case of SES at Rockinghorse Road.  The removal of a small 

part of the (INDISTINCT 2.06) dry plains grassland SES where no 

values were found to occur, and the removal of the 125 Scruttons Road 

(ph 2.14) from the estuary and environments SES, where it turned out 

the Council did have insufficient information to support that portion of 20 

the wider SES being retained. 

 

 And I also respond to Canterbury Regional Council’s submission on 

the Special Purpose Burwood Landfill Resource Recovery Park Zone, 

where they were seeking that the boundary be amended to exclude 25 

ponding areas. 

 

 However, regardless it use as part of a landfill, sites supported avifauna 

species percentages that were representative of the low plains 

ecological district and included species like the pied stilt, banded 30 

dotterel and red bill gull which was threatened, the site met the RPS 

significance criteria and therefore should be retained unchanged. 

 

 I fully concur with the evidence of the Council’s ornithologist, Andrew 

Crossman, who as my colleague said, could not attend the hearing due 35 

to a serious health issue. 

 

 My rebuttal evidence responded only to the evidence of 

Dr Judith Roper-Lindsay of Fulton Hogan, in respect of the Fulton 

Hogan submission that the SES should be lifted from the Templeton 40 

Golf Course, dry plains SES, and the removal of significant vegetation 

here for the purposes of quarrying could be partially mitigated through 

biodiversity offsetting at another site. 

 

 And I believe that the Council need much more information in detail 45 

regarding the offsetting package, and also of the specific locations at 
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which offsetting would be carried out before an SES boundary could be 

amended as requested by the submitter. 

 

 In this instance and as set out in my evidence, I recommend that the 

SES at this site remain in place as scheduled in the Proposed District 5 

Plan because it meets four of the 10 significance criteria. 

 

 Thank you. 

 

SJH: Thank you, Ms Limmer. 10 

 

<CROSS-EXAMINATION BY MS LIMMER [9.54 am] 

 

MS LIMMER:   Good morning Dr Shadbolt. 

 15 

DR SHADBOLT:   Good morning. 

 

MS LIMMER:   I want to ask you some questions in respect of the Fulton 

Hogan submission, particularly on your rebuttal evidence.  Now I 

understand that Fulton Hogan has confirmed it is not seeking deletion 20 

of the SES or amendment of its boundaries.  You are aware of that? 

 

DR SHADBOLT:   I am now. 

 

MS LIMMER:   I do not have many questions doctor, but I understand in terms 25 

of offsetting, you agree that it can, done properly, provide a valuable 

way of halting the decline of biodiversity? 

 

DR SHADBOLT:   Yes, that is correct, I was very careful in using the word 

“can” in my evidence as opposed to the word “will”.  I believe it can, 30 

but also requires a significant input of capital to actually make that 

happen. 

 

MS LIMMER:   Yes, I am talking generally about the concept of offsetting, I 

am not just talking about the golf course site.  So in that context, you 35 

accept that it can be a valuable tool in managing biodiversity in the 

district. 

 

  [9.55 am] 

 40 

DR SHADBOLT:   Yes, I agree with that and in the expert unmediated 

conferencing that we had with Dr Trevor Partridge, Dr Roper-Lindsay 

and myself, we agreed that biodiversity offsetting could be a viable 

option. 

 45 
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MS LIMMER:   Yes.  Now, I have one question, Dr Shadbolt, on the definition 

in the RPS of “no net loss”, and I wonder if you could please look at 

that definition on the screen in front of you when it appears. 

 

DR SHADBOLT:   Page 198? 5 

 

MS LIMMER:   So if you could look at that definition Dr Shadbolt, the items 

listed A through to D there, are they what you would describe as values 

and ecosystem functions? 

 10 

DR SHADBOLT:   Yes, I would. 

 

MS LIMMER:   So that definition would make sense in the context of a policy 

directive to ensure a no net loss of values and ecosystem functions 

 15 

DR SHADBOLT:   I believe so. 

 

MS LIMMER:   Turning now Dr Shadbolt to your evidence in respect of 

managing the biodiversity on the golf course site, rather than doing 

something on a different site; do you know precisely what active 20 

management intervention might be required on the golf course, to stop 

loses, or improve biodiversity? 

 

DR SHADBOLT:   From the work I have done I have not looked into that in 

any detail.  My role as part of this process has been identifying the sites 25 

of significance using the criteria set out in the RPS and using the 

guidelines supplied by Wildlands. 

 

 So in terms of any future work at the site, that would not obviously 

need to happen to protect values there, but my role here has been 30 

simply identifying where these sites actually exist in the city and 

highlighting that these need to be protected.  

 

MS LIMMER:   So in your evidence you state that you believe it would be less 

expensive to look after the site and do things on that site, than it would 35 

be to offset losses? 

 

DR SHADBOLT:   Yes, I believe so because we have all the elements at the 

site; we have good soils at the site which are the correct soils for the 

biota, we have remnant plant communities that have been there since 40 

pre-European times, and the golf course has been under, well quite 

some modification for the past 90 years or 100 years, through grazing 

modification, and the fact that the values are still there means that there 

is still some hope that they can actually be retained. 

 45 
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 Now my worry is if we take these values to another site; we can 

transfer plants, we can propagate plants and establish another site, we 

will not have the invertebrate associations with those plants at the new 

sites if they are bare sites.  So we are not yet getting that dynamic 

actually occurring.  A lot of these plants may require invertebrates for 5 

pollination of the plants at the site. 

 

 So we can transfer plants to other sites which effectively winds up as a 

– could be a garden or a plant collection, but if we do not have the soils 

microorganisms present at the next site, do not have the invertebrates, 10 

that have the association for the plants, that is just a plant collection 

unless there is an incredible amount of money put into the restoration 

of a new site which ensures that we do have these animals and other 

soil fauna that actually come along with the plants, and we get a fully 

functioning ecosystem.  15 

 

 Now that is why I said in my evidence that biodiversity offsetting can 

provide mitigation for this, but also requires a huge amount of 

investment, particularly in these environments which are very harsh 

environments to establish plants in, being a dry plains grassland. 20 

 

MS LIMMER:    So Dr Shadbolt, my question was about your assessment that 

would be less expensive.  The reality is at this stage you do not know 

what the cost would be - - - 

 25 

DR SHADBOLT:   No, we do not. 

 

MS LIMMER:   - - - of doing active intervention on the site, do you? 

 

  [10.00 am] 30 

 

DR SHADBOLT:   No, the first approach would be is actually the Council’s 

having more communication with the golf course managers themselves 

and it may be a simple change of management in specific areas to 

maintain those values. 35 

 

MS LIMMER:   Well, it may be simple but you do not know, do you, 

Dr Shadbolt? 

 

DR SHADBOLT:   I do not know the exact details for that site, I have not been 40 

asked to look at that in any detail.  However, from my experience in 

restoration ecology over the past 20 years I can see it is much easier to 

manage plants in situ, or communities in situ, than it is to actually come 

and try to recreate the same environment at another site. 

 45 
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MS LIMMER:   Well, Dr Shadbolt, you do not know what changes might be 

made to the course layout, for example, to accommodate actions 

required? 

 

DR SHADBOLT:   No, I do not, but it is a Council-owned property and 5 

presumably – I am not a planner, but I assume we would have some 

influence on how that golf course is managed to manage those values. 

 

MS LIMMER:   Do you know that? 

 10 

DR SHADBOLT:   No, like I just said I am not a planner, I presumed. 

 

MS LIMMER:   So you do not know whether the Council can require changes 

and you do not know what sort of changes would be needed.  When 

you say it would be a less expensive option, you would accept though, 15 

that the golf club would have to pay for whatever that option is, 

correct? 

 

DR SHADBOLT:   I don’t know. 

 20 

MS LIMMER:   At least some of the costs would have to be met by the golf 

club, wouldn't they? 

 

DR SHADBOLT:  Not necessarily.  There is a range of funding options out 

there from Environment Canterbury, from the Council, the 25 

City Council Park Rangers, which are very active in restoration trial 

and areas around Christchurch like out at McLeans Island, we have 

park rangers based at The Groynes and citywide rangers that are 

heavily involved in those areas.  We have a new department within 

Council called the Biodiversity Management Team based at 30 

Botanic Gardens whose role is to manage biodiversity in the city and 

that has just been set up over the past probably six or eight months, a 

brand new department, that are tasked with managing the Council’s 

biodiverse.  But we are a very new environment now, with 

City Council. 35 

 

MS LIMMER:   So with the evidence from Dr Appleton that the Panel heard 

yesterday and the general substance of that is that there is a fairly small 

pool of funding relative to their demands on it.  Do you not accept that 

at least some of the cost of active intervention at the golf course would 40 

fall to the club? 

 

DR SHADBOLT:   Again, I would reiterate I have not looked into any of the 

management proposals for the site.  I cannot answer questions - - - 

 45 

SJH:   Well, are you undertaking the Council to pay for it? 
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DR SHADBOLT:   No, I am not at this stage.  I am not in a position to do that 

myself as an ecologist.  I would have to go back and ask. 

 

SJH:   Well, have you not looked at the funding lines available for it? 5 

 

DR SHADBOLT:   Not in my role, no. 

 

MS LIMMER:   Would you accept at least, Dr Shadbolt, that the golf club 

would not be the one paying for the offset? 10 

 

DR SHADBOLT:   No, the golf club would not pay for the offset, no. 

 

MS LIMMER:   So if there is any cost associated with active management 

intervention, even if it is less than the offset, it is going to be more 15 

expensive to the club, is it not? 

 

DR SHADBOLT:   If the club is having to fund some of this work, yes it 

would be more expensive to the club. 

 20 

MS LIMMER:  Thank you, sir, I have no further questions. 

 

SJH:  Thank you.  Judge? 

 

JUDGE HASSAN:   Thank you, sir.  Dr Shadbolt, just a few questions for you. 25 

 

DR SHADBOLT:  Certainly. 

 

JUDGE HASSAN:   The paragraph 2.1, it is probably a convenient point to 

sort of frame this question, you refer to this area that your evidence 30 

covers being a low plains ecological district.  Now, did you - - - 

 

DR SHADBOLT:   Is this my main body of evidence? 

 

JUDGE HASSAN:  Yes, your main evidence-in-chief on page 2.  So when we 35 

questioned Dr Appleton, I took from his answer at least one thing 

which would be that when one considers the area of regulation for 

biodiversity under the Plan, one should exclude the residential areas.  

Are you aware that he gave evidence to that effect? 

 40 

DR SHADBOLT:  Yes, I heard briefly – It is very hard to hear from the back, 

but I did hear mention of that. 

 

JUDGE HASSAN:   So if we look at the low plains ecological district, as my 

understanding serves me, without further qualification that covers the 45 
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entire flat area of Christchurch, including the industrial and residential 

and other zoned areas? 

 

DR SHADBOLT:   Yes, that is correct. 

 5 

JUDGE HASSAN:   Including the Residential New Neighbourhood Zones that 

are intended for urbanisation? 

 

DR SHADBOLT:   That would be correct, yes. 

 10 

JUDGE HASSAN:   From an ecological perspective, do you support the 

approach of prioritising within that area; what is to be protected versus 

what is to be developed? 

 

DR SHADBOLT:   Within the residential area? 15 

 

  [10.15 am] 

 

 

JUDGE HASSAN:   Within the low plains area if one considers Residential, 20 

Industrial, Residential New Neighbourhood Zones areas intended for 

urbanisation? 

 

DR SHADBOLT:   Yes. 

 25 

JUDGE HASSAN:   At paragraph 1.7, I just want to clarify this because I read 

the theory of your evidence to be what you have described in your 

answers to effectively be narrow within the scope of your expertise as 

an ecologist, not dealing with planning issues? 

 30 

DR SHADBOLT:   That is correct. 

 

JUDGE HASSAN:   So when you say that you agree with Mr Hewson, in his 

opinion at 1.7, you are not purporting to express an opinion on what 

Mr Hewson says in his opinion about the legal effect of the Regional 35 

Policy Statement. 

 

DR SHADBOLT:   No. 

 

JUDGE HASSAN:   And/or related policy questions? 40 

 

DR SHADBOLT:   No, I have got no expertise there. 

 

JUDGE HASSAN:   Just one final question, thank you.  Now, no doubt the 

Council has been well served by having an ecologist inhouse in this 45 

area, and so it is from that perspective that I am asking these questions, 
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but I have a question around some of the genesis of the provisions 

before us.  One of those matters is the definition of “indigenous 

vegetation” on page 31 of the appendix A to rebuttal evidence of 

Ms Hogan.  You would be familiar in detail I take it, at this point with 

that definition? 5 

 

DR SHADBOLT:   Yes, can we bring that up though? 

 

JUDGE HASSAN:   Yes, I think we can.  Just while we are waiting for that, 

did you have any role in drafting this definition? 10 

 

DR SHADBOLT:   No, not that submission. 

 

JUDGE HASSAN:   Do you know who drafted it within Council? 

 15 

DR SHADBOLT:   I could not tell you actually. 

 

JUDGE HASSAN:   Was it done, do you know, by the ecologists or the 

planners? 

 20 

DR SHADBOLT:   It would have included the ecologists and planners.  I have 

overseen the drafting of that rule.  This is just going back many, many 

months now, probably a year or so.  It would have been a mix of 

planners and the ecologists within the Council.   

 25 

JUDGE HASSAN:   So, just finally, it has not come up yet but it possibly does 

not matter – oh, there it is – but just in a broader sense, in looking at 

that definition and the other provisions on indigenous biodiversity are 

in front of us.  Is there anything further you can help us understand how 

those provisions were drafted in terms of that partnership between the 30 

ecologists and the planners? 

 

DR SHADBOLT:   I will just read this through again, sorry.  I am not sure I 

can add anything to that, I am afraid.  So the question is what was the 

genesis of this definition? 35 

 

JUDGE HASSAN:    Yes, perhaps to help you a little bit further, from a legal 

and policy point of view, areas that you do not get into? 

 

DR SHADBOLT:   No, that is correct. 40 

 

JUDGE HASSAN:   There are a number of questions before the Panel about 

certainty and appropriateness of regulation.  I think you have probably 

taken me as far as you can on that, that effectively you had some 

involvement, or the team did, at some level but you cannot assist any 45 

further? 
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DR SHADBOLT:   I cannot recall. 

 

JUDGE HASSAN:   No, that is fine, thank you. 

 5 

SJH:   Ms Huria? 

 

MS HURIA:   No, thank you, sir. 

 

SJH:   Ms Dawson? 10 

 

MS DAWSON:   Yes, thank you, Dr Shadbolt, I have a few questions for you.  

In the low plains area, to what extent are the sites of significance 

remaining outside the already listed SES on the proposed plan? 

 15 

DR SHADBOLT:   So you are asking what we think is still out there? 

 

MS DAWSON:   Yes, and what is your sort of assessment? 

 

DR SHADBOLT:   My feeling is there are areas in the western part of 20 

Christchurch, in the dry plains area, that we have a gut feeling that 

there is potentially significant values there, in terms of threatened 

plants or representative plant communities, and the park rangers who 

are involved in these areas are always stumbling across these quite 

amazing sites, just hidden away in the back of paddocks. 25 

 

 So we are sure there are areas out there and we have highlighted a 

number of sites, or two sites, that we want to carry out surveys over the 

next number of months to identify if there are values in these particular 

sites.  Certainly we think we have highlighted all the sites we have in 30 

the bulk of the city area including waterway sites but there are a 

number of sites out in McLeans Island area and Upper Otukaikino 

River where we are sure there are probably values out there. 

 

  [10.10 am] 35 

 

 And another aspect of identification process is we have limited 

information on waterways in terms of fish habitat and what fish occur 

in these waterways, but as we do more survey work as part of waterway 

restoration projects, we are always coming up with new information 40 

and a good example would be the canal drain on Marshland Road 

where we are doing new bridge work on Marshland Road to create new 

bridge across the Styx River and as part of that we have done a survey 

on the canal drain which links into the Styx River at that location and 

we found a significant site for lamprey which is a threatened species.   45 
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 So as these new bits of information come on board we can add these 

sites to the SES schedule in the future. 

 

MS DAWSON:   So where you have this not incomplete, but understanding 

that there will be more sites of significance outside the ones already 5 

listed, to what extent are those on private land?  I mean, the waterways 

for example are not really available for private development. 

 

DR SHADBOLT:   No, that is right.  The waterways, wherever we have listed 

a waterway it has generally been where we have identified fish that are 10 

at risk or declining, or threatened across their range, and for example 

longfin eel is a key species that we have identified as a species that 

requires access to the sea for migration.  So an example there would be 

at that upstream limit of where we have sampled longfin eel, we have 

included the whole waterway down to the ocean as a significant site.   15 

 

 Now that is the length of the site.  The width of the site generally goes 

to the top of the bank.  So it does not actually effect the properties a 

heck of a lot at all. 

 20 

MS DAWSON:   All right. 

 

DR SHADBOLT:   And we have had very little submission points raising that 

as an issue. 

 25 

MS DAWSON:   What about these western city, McLeans Island, Otukaikino 

sites, are they – you would like to investigate if you think could – are 

they on private or public land? 

 

DR SHADBOLT:   No, the bulk of those are actually on ECan leased land.  So 30 

the lease, the long-term lease is to private managers.   

 

MS DAWSON:   But they are on the ECan - - -  

 

DR SHADBOLT:   They are on the ECan land. 35 

 

MS DAWSON:   - - - leased land? 

 

DR SHADBOLT:   Yes. 

 40 

MS DAWSON:   So I mean, my next question is, of these areas that are not yet 

included in SES but might be, may well have significant values – what 

are the risks to those areas in the interim, until you have the chance to 

survey them and maybe do a plan change if they are significant? 

 45 

DR SHADBOLT:   Yes.  So the risks would be overgrazing, cultivation or - - -  
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MS DAWSON:   So those are activities that would create he risk. 

 

DR SHADBOLT:   Yes. 

 5 

MS DAWSON:   What is the risk of that occurring, of the overgrazing 

occurring? 

 

DR SHADBOLT:   The loss of species of those areas, loss of indigenous plant 

communities and their associated fauna communities would be lost. 10 

 

MS DAWSON:   So how much of a risk is that if, for example, it is on ECan 

leased land? 

 

DR SHADBOLT:   On ECan leased land the areas are still being grazed 15 

heavily.  There is still over-sewing.  There is still cultivation and 

spraying as well, herbicide application to these areas to improve 

pasture.   

 

MS DAWSON:   So ECan does not manage that in these areas? 20 

 

DR SHADBOLT:   Not that I am aware of. 

 

MS DAWSON:   Could they? 

 25 

DR SHADBOLT:   I believe they could. 

 

MS DAWSON:   Without there being rules? 

 

DR SHADBOLT:   I think the rules are important as an added safety net when 30 

you consider that we have got less than 0.5 percent of the indigenous 

vegetation in Canterbury that we used to have left.  I think the rules are 

important to safeguard that and to date ECan haven’t had rules in place 

or any management in place that has actually protected these sites.   

 35 

MS DAWSON:   All right.  So that comes to my next question, and I don’t 

want you to answer this at length.  

 

DR SHADBOLT:   No, okay. 

 40 

MS DAWSON:   But the section 32 material and the background material that 

is referred to in your evidence is extensive and we have not had a 

chance to read all that.  We know it is there, some of it, and you refer to 

it, but I suppose what I want is to know how verifiable, how robust are 

the statements that you make, such as you just made that there is less 45 
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than 0.5 percent remaining of significant habitat, or less than 10 percent 

of the original indigenous vegetation. 

 

DR SHADBOLT:   Yes. 

 5 

MS DAWSON:   So how strong are those statements?  Are they verifiable by 

strong scientific material that you have referred to? 

 

DR SHADBOLT:   Yes, they are. 

 10 

MS DAWSON:   And that is accepted by the other ecologists, for example? 

 

DR SHADBOLT:   Yes.  As part of the process for identifying these sites we 

have had specialist ecologist groups, and the botanist groups was 

probably the strongest, most vocal group, and there is very wide 15 

consensus in the group that these, in Canterbury Low Plains Ecological 

District, there is less than 20 percent, actually less than 10 percent, 

about 0.5 percent remaining, and there is very wide agreement on that. 

 

  [10.15 am] 20 

 

MS DAWSON:   All right.  So I just wanted to turn you to some rules briefly.  

I won’t get those rules up, but within an  Low Plains SES, no clearance 

of indigenous vegetation is allowed without a consent because of the 

level of, or the little amount of remaining vegetation? 25 

 

DR SHADBOLT:   Yes.   

 

MS DAWSON:   So within the identified SES, how easy will it be for a private 

land owner to know if they are clearing indigenous vegetation within a 30 

mapped and assessed SES? 

 

DR SHADBOLT:   Well the land owner will have a copy of the Site 

Significant Statement. 

 35 

MS DAWSON:   Yes. 

 

DR SHADBOLT:   That is the intention.  So they will know where the values 

are.  Ideally we would have good communication with those land 

owners into the future, both on an as needed basis and also through the 40 

support package as well so that the purpose of these Significant 

Statements were to highlight where the values were and how important 

they were.   

 

MS DAWSON:   And what they are and what they might look like? 45 
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DR SHADBOLT:   Yes, what they might look like too.  That is right.  And 

again, I said we have this new biodiversity team within Council who 

will be actively involved with these SESs.   

 

MS DAWSON:   So where there is an SES there is a Significant Statement, it 5 

does a map and it does include pictures and it does hold information? 

 

DR SHADBOLT:   It doesn’t – ideally we wanted to include a lot of pictures 

and images, but the time restraints on the process were very 

constrained.  So we have a basic statement that lists all the plant species 10 

that occur within the site, or invertebrate species or fish species.  It 

maps the site, it maps the boundaries, and in some cases actually 

highlights where the individual plant populations are, but not always.   

 

MS DAWSON:   So then if we move to outside the SES and the rest of the low 15 

plains - - -  

 

DR SHADBOLT:   Yes. 

 

MS DAWSON:   - - - the rule is much the same.  It has a different activity 20 

status but it still says “no indigenous vegetation clearance”.  Now even 

if we take out the residential areas and the industrial areas, we have still 

got a lot of rural area that is outside the SES.  So how is any land owner 

in that area going to know if their activity is permitted, whether they are 

accidentally or on purpose running over an indigenous piece of 25 

vegetation in accordance with that definition you looked at before? 

 

DR SHADBOLT:   Unless they have requested a survey or know that there are 

values there, it is very, very difficult.   

 30 

MS DAWSON:   So if someone wants to irrigate, for example, because that is 

one of the activities that is said to clear vegetation or cultivate or spray, 

is each land owner really going to ned an ecological survey of that area 

that they are about to venture into if they really want to know whether 

they are a permitted activity or not.   35 

 

DR SHADBOLT:   Yes.  I cannot answer that question.  It is a very good 

question but from - - -  

 

MS DAWSON:   Well can I rephrase it?  Rather than saying for them to know 40 

whether a permitted activity, because that is a planning question – can I 

ask it, if they want to know whether there is an indigenous plant there 

that they might destroy? 

 

DR SHADBOLT:   They won’t know unless they have a knowledge of 45 

indigenous plants on their property, or unless they have had a survey 

undertaken, recently as well, and they know the values are still there.   

 

MS DAWSON:   All right.  Thank you very much.   

 50 
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DR SHADBOLT:   Yes.  I am sorry, I cannot answer that question in any more 

detail. 

 

MS DAWSON:   No, that is fine.  No, you have answered it, thank you very 

much.   5 

 

SJH:   Dr Mitchell?   

 

DR MITCHELL:   Thank you, sir.  Ah, good morning, Dr Shadbolt.   

 10 

DR SHADBOLT:   Morning. 

 

DR MITCHELL:    I have just got three questions for you.  The first one relates 

to the Wildlands Guidelines that you have referred to? 

 15 

DR SHADBOLT:   Yes. 

 

DR MITCHELL:   And I just want to understand how either generic or specific 

they are.  If you gave that guideline document to two ecologists that 

you picked at random and said, “Do a significance test on this block of 20 

land”; how much scope is there for those two individuals to reach 

different conclusions based on applying the same guidelines? 

 

DR SHADBOLT:   I don’t think there is very little scope at all.  I think the 

guidelines are very specific, they give some good examples, and very, 25 

very clear guidelines. 

 

  [10.20 am] 

 

DR MITCHELL:   Thank you.  The second question is; the definition of 30 

indigenous vegetation refers to both indigenous vegetation and endemic 

vegetation or endemic species? 

 

DR SHADBOLT:   Yes. 

 35 

DR MITCHELL:   Is, just as a broad - - - 

 

DR SHADBOLT:   Or habitat of. 

 

DR MITCHELL:   Or habitat of, sorry. 40 

 

DR SHADBOLT:   That is right. 

 

DR MITCHELL:   Just in very general sense, and it may be difficult to answer 

this, I do not know, they are obviously two quite different things.  What 45 

in general terms is the proportion of those habitats that are indigenous 

versus endemic? 
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DR SHADBOLT:   Indigenous versus habitat of endemic you mean? 

 

DR MITCHELL:   Yes. 

 

DR SHADBOLT:   For the low plains area, I cannot - - - 5 

 

DR MITCHELL:   For the low plains area? 

 

DR SHADBOLT:   Yes, I would say that it is probably half and half, although 

a lot of sites contain both habitat, whether it is exotic or indigenous, 10 

and the vegetation itself.  So something that is very different from the 

past District Plan is the past ecological heritage sites were just solely 

based on plant communities. 

 

 Whereas now we have brought in the spawning component too, so we 15 

are taking into account fish species, avifauna, which has been a big part 

of this project, (INDISTINCT 1.11) invertebrates, and lizard habitat as 

well.   

 

 So each site may have multiple values, not just vegetation, it might 20 

have herpetofauna, which are lizards, it might have invertebrates and 

fish within the same site so it is not a straightforward question. 

 

DR MITCHELL:   Right, thank you, no, that is helpful.  And finally, it would 

seem to me that irrespective of what the rules in the plans say, the 25 

management of these sites relies on a partnership between the 

landowner and the Council and possibly others, like the Regional 

Council and so forth.  But what degree of – let us assume that that 

partnership is less than productive and that there is a bit of a stand-off, 

which, from the evidence that we have heard, has occurred in some 30 

places.   

 

 What degree of surveillance and monitoring of those areas does the 

Council do?  And the reason for the question is, let us just assume that 

there is one of these sites that you do not really know about yet but you 35 

just suspect that it might have some values.  If a landowner just says, 

well to hell with resource consents and being a responsible citizen, I am 

just going to bowl this, would you ever find out? 

 

DR SHADBOLT:   I doubt it.  Unless somebody had prior knowledge and 40 

Council staff knew about the site, for instance park rangers, and they 

had highlighted to us that it had been cleared and we had had no 

knowledge before that.  That is the only reason we would probably find 

out.  Of if another party knew about it. 

 45 
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DR MITCHELL:   So the follow up question to that then, is that a deficiency if 

you like in the administration or in the management of those areas from 

a Council point of view?  Should more be being done in that area? 

 

DR SHADBOLT:   I think at this point in time it could be read as a deficiency, 5 

however we have our feeling where these values are and we intend to 

do that survey work as fast as possible to actually bring those sites 

under recognised sites of ecological significance as soon as possible 

with the resources that we have. 

 10 

 So unless something happens in the very short term, I am confident that 

we will be able to protect the bulk of these sites as SESs. 

 

DR MITCHELL:   And how long would that process take, do you think, based 

on current budget allocations? 15 

 

DR SHADBOLT:   It depends on how large these sites are.  There are some 

quite large sites at McLeans Island that we would like to do botanical 

surveys through and Upper (INDISTINCT 3.42) River as well and 

tributaries where there is wetland areas through there. 20 

 

 So these could be very quick surveys, because remember as Dr 

Appleton described yesterday, as part of the RPS criteria, each site only 

has to tick one of the 10 criteria to make it a significant site.  So we can 

pick low hanging fruit rather than have to go and survey invertebrates 25 

and fish and herpetofauna, we can just go into sites and identify where 

there is representative of the communities of native plants.  And in the 

low plains ecological district, because there is less than 10 percent of 

the original vegetation existing now, all those sites comply, conform to 

the criteria. 30 

 

DR MITCHELL:   But that is not my question, though.  My question was; 

within current budgets, if you were to go and do the surveys that you 

need, to tick the boxes on all the sites that you think need to be 

protected, how long would that take? 35 

 

DR SHADBOLT:   Yes.  So Dr Appleton said there was $90,000 available this 

year for the survey and we could do these sites that we are aware of in 

the city well within that budget this year. 

 40 

DR MITCHELL:   So within the low plains ecological district you would have 

all these SESs identified within 12 months? 

 

DR SHADBOLT:   I believe so, if we could do the surveying as soon as 

possible. 45 

 



 Page 171 

  

Ch9: Natural and Cultural Heritage Commenced 18.01.16 

DR MITCHELL:   All right, thank you.  Thank you, sir. 

 

  [10.25 am] 

 

SJH:   Thank you.  We heard yesterday that if a landowner simply says we do 5 

not let you on to do a survey, that is the end of the matter really? 

 

DR SHADBOLT:   As I understand it, yes. 

 

SJH:   If farm owners, landowners, consider that the suite of provisions that is 10 

being put forward interferes with their operational activities, there is no 

incentive then for them to let you on, is there? 

 

DR SHADBOLT:   I would not believe there would be, no. 

 15 

SJH:   And it would be better to incentivise that behaviour, would it not, to co-

operate? 

 

DR SHADBOLT:   It is better that we all move forward together, I would 

assume.  And that is what we are certainly aiming for.   20 

 

SJH:   I understand that but there is evidence before us that there has been 

damage done to that relationship with the rural community 

unfortunately. 

 25 

 McLeans Island; you said that rangers had identified some interesting 

areas in the back paddocks, and suchlike? 

 

DR SHADBOLT:   That is correct. 

 30 

SJH:   Are you able to tell us are they long-established or are they recently 

regenerated, or new arrivals? 

 

DR SHADBOLT:   No, they are certainly not new arrivals.  These are remnants 

that have hung on for many, many years we believe. 35 

 

SJH:   All right.  And just following on, and it ties into the first question, to 

your answers to Ms Dawson, if a farmer is not within an SES and he 

wants to irrigate or something of that sort, he cannot simply ring you 

and say, “Are there any plants here?”  Your response is going to be, 40 

“Well we would have to do a survey of your whole farm”.   

 

DR SHADBOLT:   Well, yes, the only way to find out is by doing a survey, 

that is correct. 

 45 
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SJH:   But you have no means of advising them, short of a survey, have you at 

the moment? 

 

DR SHADBOLT:   No, not at the moment. 

 5 

SJH:   So again, it is hardly an incentive, is it? 

 

DR SHADBOLT:  The only incentive would be the landowner support 

package and I would also add that the matters that are dealt with at 

McLeans Island, particularly in the Upper (INDISTINCT 2.24) 10 

tributaries are very, very supportive of we are trying to achieve.  For 

instance, Isaac Conservation Trust who own a lot of land out there or 

manage a lot of land, they are very happy to have these values on their 

land. 

 15 

SJH:   Yes, we are aware of that and conscious of it but is not the reality 

around financing that whether we like it or not, the bucket of money is 

pretty empty at the moment?  It is very hard and it is the political 

decisions at the end of the day which may be evidence based or may be 

based on other things. 20 

 

DR SHADBOLT:   Yes but also what we have found, sir, is that a lot of the 

areas these values existing in are marginal anyway.  They are not very 

productive.  So often the farmer is quite happy to fence the area off and 

just not worry about it at all, so he can put his effort into the land that is 25 

productive and not have to keep spraying weeds and draining areas that 

just are not productive. 

 

SJH:   But the support package, the money is limited is it not? 

 30 

DR SHADBOLT:   The money from the support package is limited.  The City 

Council’s park rangers are very instrumental in engaging volunteer 

labour to do weed control, to do planting, fencing, applying to funding 

through ECan, or Fish & Game.  There is a lot of money come from 

different parts of - - - 35 

 

SJH:   I understand that and it is very commendable, but it does not bring any 

certainty, does it? 

 

DR SHADBOLT:   It does not bring certainty, no.  All we have got is a track 40 

record. 

 

SJH:   Well that is to be commended and I want to put that on record that I note 

that, but in terms of certainty there is an issue. 

 45 

DR SHADBOLT:   Correct. 
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SJH:   Thank you.  Judge? 

 

JUDGE HASSAN:   Just one follow-up question, Doctor, on the matter of 

McLeans Island and the leasehold land of the Regional Council.  I was 5 

just a little bit surprised by your earlier answer to Ms Dawson about 

that, given that that land is under the ownership or control of the 

Regional Council and the Regional Council has responsibilities under 

the Regional Policy Statement. 

 10 

 Now I do not intend to test you on that, but from your knowledge, has 

there been any form of memorandum of understanding or formal 

protocol as between the City Council and the Regional Council on 

indigenous biodiversity protection initiatives for that leasehold land? 

  15 

DR SHADBOLT:   Not that I am aware of no, not between the Council and 

ECan. 

 

JUDGE HASSAN:   Have you ever recommended it? 

 20 

DR SHADBOLT:   Not in my role, no. 

 

JUDGE HASSAN:   Thank you. 

 

SJH:   Ms Limmer, anything arising from the Panel’s questions? 25 

 

MS LIMMER:   No, thank you, sir. 

 

SJH:   Mr Conway, anything arising or any re-examination? 

 30 

MR CONWAY:   No, thank you, sir. 

 

SJH:   Thank you.  Thank you, you may stand down and you may be excused. 

 

DR SHADBOLT:   Thank you. 35 

 

<THE WITNESS WITHDREW [10.29 am] 

 

SJH:   Yes, Mr Conway. 

 40 

MR CONWAY:   Thank you, sir, I call Mr Hooson. 
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<DR SCOTT HOOSON, sworn [10.30 am] 
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<EXAMINATION BY MR CONWAY [10.30 am] 

 

MR CONWAY:   Good morning, could you please confirm for the Panel your 

full name is Scott Hooson? 

 5 

MR HOOSON:   Correct. 

 

MR CONWAY:   You have prepared a statement of evidence dated 

2 December 2015, which sets out your qualifications and experience? 

 10 

MR HOOSON:   That is correct. 

 

MR CONWAY:   A further statement of rebuttal evidence, dated 18 December 

2015? 

 15 

MR HOOSON:   That is also correct? 

 

MR CONWAY:   Do you have any corrections to make to those statements? 

 

MR HOOSON:   Yes, I do have one correction. 20 

 

MR CONWAY:   Could you please take the Panel to the specific page and 

identify that? 

 

MR HOOSON:   On page 18 of my evidence - - -  25 

 

MR CONWAY:   Is that your evidence-in-chief? 

 

MR HOOSON:   Evidence-in-chief, that is correct, at paragraph 10.3, line 

number five, there are two figures, the first is 3,678 hectares, that figure 30 

should be 4,061 hectares, the second figure there is 22.7 percent, it 

should be 25.2 percent, that then aligns with the bottom row of the 

table in paragraph 10.4. 

 

MR CONWAY:   Thank you, and subject to that correction do you confirm 35 

your evidence as true and correct? 

 

MR HOOSON:   Yes, I do. 

 

MR CONWAY:   Could you please read your highlights package out to the 40 

Panel now? 

 

MR HOOSON:   My name is Scott Hooson, I hold the position of Associate 

Principal Senior Ecologist at Boffa Miskell Limited. 

 45 
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 I was contracted by the Council to fill a position of project ecologist, 

Banks Peninsula in June 2014.  In this position my primary role was to 

identify, prioritise and assess the significance of sites of ecological 

significance, SESs, on Banks Peninsula. 

 5 

 I have been engaged by the Council to provide evidence in relation to 

SESs on Banks Peninsula and to provide evidence within my area of 

expertise in relation to the provisions for topic 9.1; indigenous 

biodiversity and ecosystems. 

 10 

 Prior to the arrival of humans Banks Peninsula was almost entirely 

covered in forest however, there has been significant loss of indigenous 

biodiversity over time. 

 

 Today, less than one percent of the original forest remains although 15 

subsequent regeneration has increased the cover of indigenous woody 

vegetation to about 15 percent, but this is generally restricted to 

relatively small isolated patches.  Indigenous ecosystems and habitats 

on the Peninsula support a unique indigenous biodiversity characterised 

by high levels of endemism and a high proportion of species at the 20 

distributional limits. 

 

 This, is combination with the history of very high levels of human 

modification means the Peninsula supports a disproportionately higher 

number of species that are nationally threatened, at risk or locally 25 

uncommon. 

 

 While there has been a substantial amount of work done to voluntarily 

protect indigenous biodiversity on Banks Peninsula in recent decades, 

protected areas are still generally small and isolated and the network of 30 

existing protected areas is considered inadequate to protect the range of 

ecosystems, habitats and species that occur on the Peninsula. 

 

 In this context, in my opinion, the protection and maintenance 

enhancement of indigenous biodiversity through the identification and 35 

assessment of SESs and provisions in the replacement district plan in 

conjunction with non-regulatory methods, is important. 

 

 As I have already mentioned my primary role for Council has been to 

identify, prioritise and assess the significance of SESs on 40 

Banks Peninsula.  This work involved several steps including a 

comprehensive literature search to identify and collate existing 

information on indigenous biodiversity on Banks Peninsula. 
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  [10.35 am] 

 

 The identification of potential sites that maybe ecologically significant 

from existing information including sites identified by Hugh Wilson 

during his botanical survey between 1983 and 1990 and consultation 5 

with specialist ecologist groups.  Prioritisation of sites for assessment 

based on consideration of several factors which are summarised in my 

evidence-in-chief, site surveys where there were insufficient recent 

reliable and robust information available to determine whether a site 

was significant or not and to accurately map site boundaries. 10 

 

 Assessment against the criteria listed in Appendix 3 of the Canterbury 

Regional Policy Statement using existing information and/or survey 

data.  Ecological significance was determined by assessing sites against 

the criteria listed in Appendix 3 of the RPS, as per policy 9.3.1.2 of the 15 

RPS, sites were considered to be significant if they met one or more of 

the 10 criteria. 

 

 The guidelines for the application of ecological significance criteria 

prepared by Wildland Consultants were used to assist assessments.  A 20 

site significant statement was prepared for each site and site boundaries 

were mapped using aerial photographs and digitised in a geographic 

information system. 

 

 As a result of the work outlined above a total of 58 SESs on 25 

Banks Peninsula have been included in a schedule of sites of ecological 

significance.  All of the sites that were assessed are significant under 

the RPS criteria.  The location and extent of these sites are shown in 

figure five of my graphic attachment appended to my evidence-in-

chief.   30 

 

 These SESs protected a verse range of ecosystem types including 

original and second growth forest, tree land, described shrub land, 

tussock land, grass land, sand dunes, estuarine salt marsh, freshwater 

wetlands and open fresh water habitats. 35 

 

 The total area covered by SESs on Banks Peninsula is approximately 

16,150 hectares. 

 

 34 of the 58 SESs have no existing formal protection.  The remaining 40 

24 are partially protected by QEII covenants, Banks Peninsula 

Conservation Trust covenant, DOC covenant, public conservation land, 

Council parks and Canterbury Regional Council Reserves.  In total 

25 percent of the total area of SESs is under some form of existing 

legal protection. 45 
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 The 58 sites identified to date on Banks Peninsula represent only a 

small proportion of the sites that will be significant under the RPS 

criteria.  The sites which are included in the schedule are those sites for 

which there was sufficient reliable information to confidently assess the 

site significance and accurately map site boundaries within the time 5 

Council has had available. 

 

 There are a large number of sites that have been identified for 

assessment that may have significance ecological values and many of 

these are likely to be significant including many sites that I consider to 10 

be high priority sites for assessment and inclusion on the schedule. 

 

 There are also other sites on Banks Peninsula that have not yet been 

identified that are also likely to be significant when assessed against the 

RPS significance criteria.  Because the schedule is incomplete it is my 15 

opinion that it is very important that work to identify and assess SESs 

on Banks Peninsula continues. 

 

 The Council acknowledges that it is only part way through the process 

of identifying, assessing and mapping and protecting SESs in the 20 

schedule and as Dr Appleton has already discussed it is the Council’s 

intention to add further sites to the schedule via plan changes.   

 

 In terms of site specific submissions there were 14 submissions 

received that I consider are relevant to my area of expertise, they have 25 

sought either the deletion of SESs, deletion of part of an SES or 

amendments to SES boundaries.  One submission sought a change to 

the name of an SES and another sought an amendment to the wording 

of the management recommendation section in the site significant 

statement. 30 

 

 I have considered these submissions and undertaken informal meetings 

with landowners and site visits to inspect the areas identified in 

submissions.  As a result I have recommended that none of the SESs 

are deleted from the schedule.  Eight minor boundary amendments are 35 

made to exclude areas that are not significant.  The name of one SES 

has changed and the wording of the management recommendation 

section in one of the site significant statements is amended. 

 

  [10.40 am] 40 

 

 The concerns of a small number of submitters have not been resolved.  

The concerns identified by these submitters are largely outside my area 

of expertise and principally relate to the impacts of SES’s on farming 

activities and land values and the overall process for identifying SES’s, 45 

particularly in relation to landowner consultation.   
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 In order to inform the evidence of Ms Hogan, the Council’s lead 

planner for topic 9.1 and provide ecological input into the development 

of the provisions, I have considered submissions relating to the 

objectives, policies and rules for topic 9.1.  I have provided discussion 5 

recommendations within my area of expertise in my evidence-in-chief 

and my rebuttal evidence in relation to a number of issues.   

 

 I have also provided discussion and recommendations on terminology 

and definitions for topic 9.1.   10 

 

 In conclusion, I am of the opinion that the process used to identify and 

access SES’s on Banks Peninsula is appropriate.  However, the 

schedule is incomplete and it is important that work to identify and 

assess SES’s on Banks Peninsula continues.   15 

 

 I am also of the opinion that the proposed provisions and definitions for 

topic 9.1 as they relate to my area of expertise are generally appropriate 

to maintain and enhance indigenous biodiversity and protect areas of 

significant indigenous vegetation and significant habitats of indigenous 20 

fauna.  Thank you. 

 

SJH:   Thank you.  Mr Radich? 

 

<CROSS EXAMINATION BY MR RADICH [10.41 am] 25 

 

MR RADICH:   Thank you, sir.  Mr Hooson, I am going to talk to you about 

4.2 in your rebuttal evidence, please, if you could look at that.  And just 

while you are, if I could ask the Secretariat, please, just to have 

available attachment 8 of Ms Hogan’s evidence and also RPS Chapter 30 

9, the two documents I will be referring to. 

 

 Now this – I will just wait till you find it, 4.2 page 4.   

 

SJH:   It is on the screen in front of you. 35 

 

MR HOOSON:   Yes, thank you. 

 

MR RADICH:   So this is the topic effectively of biodiversity off-setting and 

like for like, Mr Hooson.   40 

 

MR HOOSON:   Yes. 

 

MR RADICH:   Now, you are familiar I take it with this document, which we 

will hand out now and give you a copy, you have seen that before? 45 
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MR HOOSON:   Yes, I am familiar with that document. 

 

MR RADICH:   Thank you.  I think the Panel has it through my open 

submissions, but we will hand out hard copies now, just so we can refer 

to it.   5 

 

SJH:   It is going to be produced by somebody at some stage, is it? 

 

MR RADICH:   Yes, it will be, sir, yes. 

 10 

SJH:   We will just give it the number of exhibit 2 at this stage. 

 

MR RADICH:   Thank you. 

 

SJH:   And it can be confirmed later.   15 

 

MR RADICH:   I am obliged. 

 

EXHIBIT #2 - GUIDANCE ON GOOD PRACTICE, BIODIVERSITY 

OFFSETTING, NEW ZEALAND, FROM MR RADICH  20 

 

MR RADICH:   You have got one there? 

 

MR HOOSON:   Yes, I have a copy here. 

 25 

MR RADICH:   Well done.  And if you look please at the first page of the 

document, it is not numbered but it has the heading “Purpose” – this is 

a guidance document, isn’t it, to demonstrate good practice for policy 

makers and planners and developers issued by the Government? 

 30 

MR HOOSON:   Yes, that is right, so it is a guidance document for 

Biodiversity Offsetting within New Zealand.   

 

MR RADICH:   Yes.  And would you look please at page 3, and there is a 

definition there of biodiversity offsetting, and it refers in the first 35 

paragraph, doesn’t it, to counterbalancing unavoidable impacts by 

enhancing the state of biodiversity elsewhere.  Do you see those words 

there? 

 

MR HOOSON:   The first sentence under definition?  I see that. 40 

 

MR RADICH:   Yes, and it refers then to the Business and Biodiversity Offset 

Programme, BBOP.  Now that is a United States document, isn’t it?  

Can you help us with the nature of that document and how it came to 

be? 45 
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MR HOOSON:   That is correct.  The Biodiversity and Business Offsetting 

Programme is, I guess to start with, biodiversity offsetting 

internationally is more established than New Zealand, and has been 

used for a long period of time. 

 5 

 The Biodiversity and Business Offsetting Programme came into effect 

and was prepared, or the programme itself has been used for much 

longer than the New Zealand Government guidance, and so the New 

Zealand Government guidance draws on the BBOP guidance. 

 10 

  [10.45 am] 

 

MR RADICH:   Yes, I see, and listed just for reference purposes in the 

bibliography to this document at page 41, do you see these being the 

relevant extracts from the, as you say BBOP, that are used in this 15 

document? 

 

MR HOOSON:   As a cursory glance, yes, that would appear to be correct. 

 

MR RADICH:   All right.  Then going back to page 3, please, of this document 20 

you see the quotation from the BBOP document there at the second 

paragraph, and the last sentence there – these are words that are 

reflected in the Regional Policy Statement, are  not they, “The goal of 

biodiversity offsets is to achieve no net loss and preferably a net gain of 

biodiversity.” 25 

 

MR HOOSON:   Yes, that is correct. 

 

MR RADICH:   Just going down that page, do you see three bullet points 

towards the bottom which speak about in the first point a mitigation 30 

hierarchy to be followed, and it goes on to say, “ie, offsetting 

significant residual effects after appropriate avoidance, minimisation 

and onset rehabilitation activities have taken place, do you see that? 

 

MR HOOSON:   I do see that.   35 

 

MR RADICH:   And do you agree that before one considers offsetting under 

these documents, these frameworks, one needs to look at offsetting the 

effects, avoidance, minimisation and rehabilitation? 

 40 

MR HOOSON:   Yes, I do. 

 

MR RADICH:   And in the event that those measures are unsuccessful then 

you would go on under these policies, would you not, to look at the 

prospect of biodiversity offsetting on the basis that there is no net loss, 45 

and as the third bullet point says, “preferably a net gain”? 
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MR HOOSON:   That is right, and a point to be clear that offsetting is for 

residual adverse effects following the mitigation hierarchy of the 

restorative residual adverse effects, that is the purpose of offsetting is to 

offset those residual adverse effects.   5 

 

MR RADICH:   So it is almost a cascade, isn’t it, if I can use that word, you 

would look at the way in which you might avoid or remedy or mitigate, 

and then to the extent that you cannot you would then look at the 

offsetting process? 10 

 

MR HOOSON:   That is correct. 

 

MR RADICH:   Okay.  And if you look please at page 4 of this document there 

is a list of principles, each of which are relevant.  I just want to look for 15 

the moment at number two which reads; “there are limits to what can 

be offset.  There are situations where residual impacts cannot be fully 

compensated for by a biodiversity offset because of the irreplaceability 

or vulnerability of the biodiversity affected.”  Do you support that 

principle? 20 

 

MR HOOSON:   Yes, I do.  Yes, and without meeting these principles and the 

principles in the framework in the proposed provisions then you cannot 

proceed to an offset. 

 25 

MR RADICH:   All right, thank you.  Page 5, under the heading 2.3 

Challenges.  Do you agree with the comments there that “biodiversity 

offsetting is not simple, it is complex, knowledge is incomplete and 

often lacking in terms of predictions of accuracy or precision.”  Do you 

agree and are you able to comment, or do you wish to comment on 30 

that? 

 

MR HOOSON:   Yes I do agree with that, absolutely in terms of biodiversity 

and ecosystems.  Our knowledge is certainly not complete, they are 

very complex by nature and yes, it is difficult to assess.  Well certainly 35 

a challenge, yes I agree.   

 

MR RADICH:   All right, thank you.  Just finally in terms of this document, 

page 11, please.  The point that you have just made is picked up in the 

fourth paragraph there, talking about insufficient knowledge, and then 40 

in the seventh paragraph, the second sentence there is reference to 

“calculating no net loss” do you see there? 

 

MR HOOSON:   Yes. 

 45 
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MR RADICH:   And “requires choosing a currency to categorise biodiversity”.  

Are you familiar with that notion? 

 

MR HOOSON:   Yes, I am. 

 5 

MR RADICH:   Are you able to comment briefly on how you would go about 

choosing a currency in order to work out a net loss scenario? 

 

MR HOOSON:   Yes, sure.  In terms of biodiversity offsetting specifically, in 

terms of the international and national guidance it is recommended that 10 

a currency is chosen to categorise biodiversity.  Within New Zealand 

the two currencies that are predominantly used are either in an area in 

science, or what is called an area condition calculation which looks at 

the area of different ecosystem types being lost, and the condition of 

those, and combines those two measures. 15 

 

  [10.50 am] 

 

MR RADICH:   Thank you.  If we could look please at policy 2, and this is in 

appendix A to Ms Hogan’s evidence.  So it is 9.1.1.2, it is on page 3 of 20 

that annexure.  Thank you, so that page is there just to orient ourselves 

with the heading, it is policy 2, Land Management. 

 

 Now if you could go please now to the top of the next page, the current 

wording of that policy refers to “avoiding adverse effects and where 25 

this is not practicable ensure no net loss” et cetera, do you see those 

words? 

 

MR HOOSON:   So we are looking at 2? 

 30 

MR RADICH:   II, at the very top.   

 

MR HOOSON:   Sorry, yes, I see those words.  

 

MR RADICH:   Is it your understanding that there is ongoing discussion 35 

between parties as to the wording of this provision? 

 

MR HOOSON:   Yes, that is correct. 

 

MR RADICH:   Do you agree that just using the words there, given the 40 

discussion we have had looking at the guidance document just to refer 

to “no net loss”, in and of itself, may be inadequate given the cascade 

we have referred to? 
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MR HOOSON:   Yes, I mean I think that in terms of using the words “no net 

loss”, my opinion is that it could be made clear, or more clear, that 

mitigation hierarchy could or should be followed. 

 

MR RADICH:   Yes.  That there should be some preliminary steps before you 5 

look at net loss. 

 

MR HOOSON:   That is right. 

 

MR RADICH:   Yes, okay. 10 

 

MR HOOSON:   So just making it clear than rather than going straight from 

avoiding adverse effects to biodiversity offsetting those other steps in 

that hierarchy are remedying and mitigating are also considered, or 

undertaken. 15 

 

MR RADICH:   Yes, thank you.  And if I could ask the Secretariat now please 

to put up on the screen appendix 9.1.1.4.7.  Now, that is on page 28 of 

the document.  Thank you. 

 20 

 Now, are you familiar with this provision Mr Hooson? 

 

MR HOOSON:   Yes, I am. 

 

MR RADICH:   This is the offsetting schedule or appendix, and so number 7 25 

talks about the offsetting will be applied so that ecological values being 

achieved through the offset of the same or similar to those being lost, 

there are new words that are being put in there from Fulton Hogan, “a 

less than alternative ecosystem or habitat will provide a net gain for 

indigenous biodiversity”.  Do you see those words? 30 

 

MR HOOSON:   Yes I do. 

 

MR RADICH:   And this provision is also the subject of discussion between 

the parties? 35 

 

MR HOOSON:   I do.  

 

MR RADICH:   And that the Crown is looking or is asking for the introduction 

and Ms Hogan may be able to assist here of additional words that read 40 

as follows, “and the values being lost are not irreplaceable or 

vulnerable”.  Is that something that you have seen in terms of the 

possible additional wording, or is that something new to you? 

 

MR HOOSON:   Yes, I have seen that wording. 45 
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MR RADICH:   And given the discussion we have had about the guidance 

document do you agree that there are situations where offsetting simply 

will not be appropriate because values cannot be replaced or are 

vulnerable? 

 5 

MR HOOSON:   Yes I do, and in this particular situation the reason those 

words are proposed to be included is because specifically here we are 

talking about what is called trading up, where there are impacts on low 

value ecosystems that may be offset only using higher value offset sites 

to ensure that any difficulties around calculating losses or gains clearly 10 

result in a net gain.   

 

  [10.55 am] 

 

MR RADICH:   Yes, and finally please could I ask the Secretariat to put up the 15 

Regional Policy Statement, chapter 9, page 113.  It is there on the 

screen, you may be familiar with this provision, which is the limits on 

the use of biodiversity offsets.  And looking at number 1 there, is that a 

sentiment that is consistent with the conversation we have just had in 

terms of only compensating effects that cannot otherwise be avoided, 20 

remedied or mitigated? 

 

MR HOOSON:   Yes, that is correct. 

 

MR RADICH:   And looking at number 5 there, the reference to the net loss 25 

and preferably a net gain is the notion that is supported through the 

policies that we are looking at here?  Through policy 2 that we have 

looked at and through the schedule that we have looked at? 

 

MR HOOSON:   Yes, well I think it is clear to make a distinction that policy 2 30 

does not refer to offsetting, it refers to net loss. 

 

MR RADICH:   Yes. 

 

MR HOOSON:   Yes, and then the appendix refers to biodiversity offsets. 35 

 

MR RADICH:   Absolutely.   Thank you, thank you sir, no further questions. 

 

SJH:   Thank you, Mr Chapman? 

 40 

<CROSS-EXAMINATION BY MR CHAPMAN [10.56 am] 

 

MR CHAPMAN:   Good morning Mr Hooson. 

 

MR HOOSON:   Good morning. 45 
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MR CHAPMAN:   Just some preliminary matters.  How many times have you 

set foot on the Thomas property that is my client’s property? 

 

MR HOOSON:   So I have not set foot on the Thomas property.  My role as an 

ecologist was to assess sites on Banks Peninsula, the way my contract 5 

was prepared was that I would be using existing information that the 

Council had, or survey data collected by other ecologists’ contracted by 

the Council to make those assessments of significance. 

 

 Having said that, I have been on another property within that site and I 10 

viewed the site from the road. 

 

MR CHAPMAN:   Mm’hm, so when at 14.3.2 of your evidence you comment 

“the site”, in your opinion the site meets all of your criteria? – to 

paraphrase what you have just said, looking at it from the road and 15 

being on another property in close proximity, is that correct? 

 

MR HOOSON:   Yes, and so just to make it clear, as I said, you know, my role 

was not to go out and survey properties, it was to use the information 

that was made available to me to assess significance. 20 

 

MR CHAPMAN:   Mm’hm, do you accept that the way boundaries are of the 

SES areas drawn on this land, it does include a lot of grazing land? 

 

MR HOOSON:   No, I would not say it would not say it includes a lot of 25 

grazing land.  I do understand that Mr Thomas grazes the site, yes. 

 

MR CHAPMAN:   Mm’hm, so just going back to your definition, if the site 

was narrowed down to what Mr Thomas seeks in terms of taking out 

the grazing land, you would still conclude that at least the core, which 30 

is being protected, would meet the significant scale in terms of the 

ECan criteria? 

 

MR HOOSON:   The core certainly would, and as I indicated to Mr Thomas 

and yourself in an informal meeting the remainder of the site also 35 

would under the RPS criteria. 

 

MR CHAPMAN:   So if you moved to the grazing land within the site how do 

you know that that particular parcel meets all of the criteria if you have 

not been on to the property? 40 

 

MR HOOSON:   Because the site was surveyed by another ecologist, Mr Geoff 

Walls, and he has provided data from his botanical survey.  The site 

was also surveyed by a number of entomologists to look at the 

invertebrate values of those sites, and as well as that the stream and the 45 

bottom part of the site has been surveyed by aquatic ecologists. 
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  [11.00 am] 

 

MR CHAPMAN:   And those values are contained there, notwithstanding at 

Mr Thomas has originally cut down bush and the bush is regenerating, 5 

so those criteria are found on the regenerating areas of bush as well as 

on the core, is that correct? 

 

MR HOOSON:   Yes, that is correct.  Within the site and many other sites on 

Banks Peninsula they do have a large area, often have a large area of 10 

regenerating vegetation including tree and shrub land and scrub and 

often those regenerating areas in indigenous vegetation have high 

ecological values as well for a number of reasons, including that they 

provide habitat for threaten and at risk ecosystems, they are often 

ecotones which have a high diversity of species and they provide 15 

buffering and linkages to other areas. 

 

MR CHAPMAN:   So I am interested in your word “buffering”, so to what 

degree have you – what is your buffer margin around the core that you 

seek to protect?  The grazing around the core values which you say is 20 

therefore buffering purposes.  How do you get to define that? 

 

MR HOOSON:  So in terms of the RPS and the wildland consultants 

guidelines there’s some guidance there around buffering and it states 

that areas must provide an important buffering function. 25 

 

MR CHAPMAN:   Were you in the hearing this morning when Ms Dawson 

was asking questions about how does a farmer know effectively when 

they are about to spray an indigenous plant?  Do you have any 

comment to make in relation to the Thomas proposal, will it be clear as 30 

mud where Mr Thomas can effectively continue to spray? 

 

MR HOOSON:   In Mr Thomas’ situation it will certainly be a lot more clear 

than in other situations as was discussed by Dr Shadbolt where we are 

talking about grasslands were indigenous vegetation is significantly 35 

more cryptic.  I believe in Mr Thomas’ situation he is referring to, well, 

in particular gorse but also other woody weeds and generally it would 

be more easy to identify gorse from other indigenous scrub and 

shrub lands. 

 40 

 However, I do accept that the layperson depending on their knowledge 

of indigenous vegetation may not be able to identify a difference 

between some indigenous or exotic species. 

 

MR CHAPMAN:   And you can make that statement having not been on the 45 

property? 
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MR HOOSON:   Yeah, I have a reasonably good knowledge of Banks 

Peninsula and its vegetation communities and the weed pests that are 

present on the peninsula so, yes, I believe so. 

 5 

MR CHAPMAN:   Just within that that is on the board of one of the areas on 

Mr Thomas’ property, you accept that that is his proposal, not the 

Council’s proposal, the red line on that proposal is the Council’s 

proposal - - - 

 10 

MR HOOSON:   Yes, that is correct. 

 

MR CHAPMAN:   - - - the black is Mr Thomas’ proposal? 

 

MR HOOSON:   That is correct. 15 

 

MR CHAPMAN:   If you go to the northern area - - - 

 

SJH:   I think we need to put on the transcript exactly what this is and where it 

comes from. 20 

 

MR CHAPMAN:   So what is on the board is contained in the evidence of 

Mr Thomas. 

 

SJH:   And it is annexure C to his evidence. 25 

 

MR CHAPMAN:   Sorry, it is annexure C to the submission of Mr Thomas. 

 

SJH:   Thank you. 

 30 

MR CHAPMAN:   There is a couple of different versions there. 

 

SJH:   Right, thank you. 

 

MR CHAPMAN:   So if you look at the northern area along that paper road, 35 

just by the colouring of the map you can see there is a significant 

amount of grazing land which is in the SES in the plan at the moment, 

is it not? 

 

MR HOOSON:   Yes, that is correct, and that area is largely silver tussock 40 

grassland and the reason or one of the reasons it has been identified is 

because it has an at risk species that is endemic to Banks Peninsula 

within those areas, leptinella minor. 

 

MR CHAPMAN:   Do you accept that all of this protection has occurred in 45 

spite of nothing being in the District Plan at present? 
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MR HOOSON:   Nothing in terms of what, sorry? 

 

MR CHAPMAN:   Prior to this plan change, all of the values on that property 

has been preserved by Mr Thomas’ own action in terms of protecting 5 

what he considers the most significant areas of bush on his property. 

 

  [11.05 am] 

 

MR HOOSON:   Yes, to a degree, those areas are obviously there because they 10 

have not been cleared historically or more recently by Mr Thomas.  As 

I said earlier, this area is still being grazed so there may be ongoing 

effects of grazing and there may be ongoing degradation to the values 

within that site. 

 15 

SJH:   It was not actually the question.  The question was the areas that are 

marked in black, they remain and are protected because of the actions 

of the landowner. 

 

MR HOOSON:   Yes, that is right, they remain there because they have not 20 

been cleared by the landowner, that is correct. 

 

MR CHAPMAN:   And do you accept that in terms of the best of ensuring 

overall protection of indigenous species is to have a high degree of 

farmer cooperation? 25 

 

MR HOOSON:   Absolutely. 

 

MR CHAPMAN:   And were it possible to reward farmers for what they have 

done. 30 

 

MR HOOSON:   Yes. 

 

MR CHAPMAN:   So including areas of grazing, of regenerating bush, do you 

consider that a reward for what the Thomas’ have done on this property 35 

over many generations? 

 

MR HOOSON:   That was not something obviously that I considered when I 

undertook my assessment.  My role in my assessment requires me to 

consider whether the site meets the RPS criteria or not and draw 40 

boundaries appropriately around that site. 

 

MR CHAPMAN:   But in your position, you must consider best 

methodologies, surely? 

 45 

MR HOOSON:   Best methodologies in what sense, sorry? 
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MR CHAPMAN:   To ensure that there is ongoing retention of the significant 

areas of bush and indigenous species within Banks Peninsula. 

 

MR HOOSON:   Yes, absolutely, and each of the sites significant statements 5 

has been prepared including for this site contain basically management 

recommendations or those methods to try and manage the values within 

these sites although that does require a partnership with the landowner 

and unfortunately because of the process that has occurred with SESs 

and the Council’s inability to consult and meet with landowners prior 10 

to notification that is obviously become more difficult. 

 

MR CHAPMAN:   Would you accept that it is a better option from a farming 

perspective at last to preserve corridors so that stock can move between 

areas of good grazing on a particular property? 15 

 

MR HOOSON:   Within sites of ecological significance? 

 

MR CHAPMAN:   Yes. 

 20 

MR HOOSON:   My understanding is that the provisions allow for the 

maintenance of tracks for purposes such as moving stock. 

 

MR CHAPMAN:   The track provision is very narrow, isn’t it? 

 25 

MR HOOSON:   I think it allow – off the top of my head without looking at 

provisions I think it allows for clearance 1.5 metres either side of an 

existing track. 

 

MR CHAPMAN:   I think Judge Hassan put to one of the witnesses that what 30 

has been occurring here is about prioritising the best areas on Banks 

Peninsula, would you accept that that is what is happening in terms of 

the study? 

 

MR HOOSON:   Yes, as I said in my highlights package and in my evidence-35 

in-chief, I went through a process of prioritising sites on Banks 

Peninsula for assessment and inclusion on a schedule, and there are a 

large number of high value sites on Banks Peninsula.  Ultimately the 

sites that were included on the schedule in my opinion do not include 

all of those high priority sites largely because the Council felt there was 40 

insufficient information to list those sites, on the basis of the 

information that was available. 

 

MR CHAPMAN:   And that is because certain people have not allowed people 

on to do the studies, which has been put at least if not in your evidence 45 

then in other evidence? 
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MR HOOSON:   Well, no, not – yes to a very minor degree, as Dr Appleton 

said yesterday there were actually very few landowners who did not 

allow surveys to be undertaken on their properties where the Council 

was looking to undertake that work.  In reality, it largely comes down 5 

to the timeframes that the Council had to complete this work. 

 

  [11.10 am] 

 

MR CHAPMAN:   And am I correct that you are not the right person to ask in 10 

relation to methodologies that farmers could adopt to continue to 

preserve their grazing, is that something that Ms Hogan is going to deal 

with or is that something within your sphere of knowledge? 

 

MR HOOSON:   Can you just clarify what you mean by methods to preserve 15 

their grazing? 

 

MR CHAPMAN:   Well, we have already, looking at the map that is on the 

screen, identified that there are areas, significant areas of grazing 

within the red line; are you the right person to question in relation to 20 

what methodologies farmers can use to ensure that they protect their 

grazing land or retain their grazing land? 

 

MR HOOSON:   And you are talking within sites of ecological significance, I 

presume? 25 

 

MR CHAPMAN:   Yes. 

 

MR HOOSON:   I think that is probably a better question for Ms Hogan in 

terms of the provisions and what they do and do not allow within sites 30 

of ecological significance. 

 

MR CHAPMAN:   Thank you. 

 

SJH:   Thank you, we will take the morning adjournment at this stage.  You are 35 

still under cross-examination so you cannot discuss the matter with 

anybody over the adjournment, you understand that? 

 

MR HOOSON:   I understand that. 

 40 

SJH:   Thank you. 

 

ADJOURNED [11.11 am] 

 

RESUMED [11.31 am] 45 
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SJH:   Welcome back, Mr Hooson, you are still under your former oath. 

 

MR HOOSON:   Yes. 

 

<CROSS-EXAMINATION BY MR SCHULTE [11.31 am] 5 

 

MR SCHULTE:   Good morning, Mr Hooson. 

 

MR HOOSON:   Good morning. 

 10 

MR SCHULTE:   Just some questions about the survey that was carried out on 

the Bayley’s farm.  As you described you didn’t carry out that survey 

yourself, did you? 

 

MR HOOSON:  No, that survey was carried by Dr Melissa Hutchison of 15 

Wildland Consultants.   

 

MR SCHULTE:   But on the basis of that survey you deemed that the area of 

land which Mr Bayley had suggested could also be excluded from the 

SES was significant? 20 

 

MR HOOSON:   Yes, that is correct for the reasons set out in paragraph 1412 

of my evidence-in-chief.   

 

MR SCHULTE:   And Mr Bayley had agreed to that survey, hasn’t he? 25 

 

MR HOOSON:   Yes, he has or he had, we talked about that survey in an 

informal meeting we held with the Bayleys. 

 

MR SCHULTE:   But prior to that meeting and prior to that survey the entire 30 

farm had already been included, except for the exempted area around 

the potato growing area, had been included in the SES already, hadn’t 

it? 

 

MR HOOSON: Yes, that is right, with the exception of those areas he 35 

mentioned the majority of the property had already been identified as 

an SES. 

 

MR SCHULTE:   Right, so without any other survey data except for some 

2007 survey data I understand, is that correct? 40 

 

MR HOOSON:   That is right for the Bayley property and much of Kaitorete 

Spit there is a large amount of ecological information and published 

reports et cetera on Kaitorete Spit.  So the significance assessment was 

based on that existing information. 45 
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MR SCHULTE:   Thank you.  Was it also based on the idea of the ecological 

values of the site being at risk as was described in Dr Appleton’s 

evidence from yesterday? 

 

MR HOOSON:   I think it is probably more accurate to say that for Kaitorete 5 

Spit that site was identified for assessment because it was known to 

have extremely high ecological values and in terms of its ecological 

context it is almost entirely on an acutely threatened land environment 

so elsewhere very few of those values remain, yes. 

 10 

MR SCHULTE:   So Mr Bayley really, whether or not he agreed to a survey or 

not, was going to have this SES imposed on his property, wasn’t he? 

 

MR HOOSON:   Well, Mr Bayley was I believe, he was phoned and asked if 

he wanted a survey and I think he replied at the time that he was too 15 

busy to consider that. 

 

MR SCHULTE:   No, my question though is that regardless of whether or not 

that survey was going to happen this SES was going to be imposed, 

wasn’t it? 20 

 

MR HOOSON:   Yes, that is correct, yes, because of the existing data that was 

available. 

 

MR SCHULTE:   And in terms of the actual property itself, you are aware that 25 

there is actually already a an area, a one hectare area that is in DOC 

covenanted land that has been there for monitoring of the 

Muehlenbeckia on the property? 

 

MR HOOSON:   Yes, I am aware that there is an area there where DOC are 30 

undertaking monitoring of Muehlenbeckia, I am not sure whether it has 

been covenanted or not. 

 

  [11.35 am] 

 35 

MR SCHULTE:   Okay, thank you.  And apart from that what is your actual 

specific knowledge of the use of the rest of the land in terms of the 

farm and how it is farmed? 

 

MR HOOSON:   In terms of my knowledge of its use it is really based on my 40 

observations of the property when I have been on the property with the 

Bayleys and driving down the road prior to that.  It would appear that 

the Bayleys use the land for, as is stated in Mr Bayley’s evidence, 

lucerne and potato cultivation in the cultivated area and outside of that 

small area the remainder of his property is I believe grazed by sheep 45 

predominantly but I understand also cattle occasionally. 
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MR SCHULTE:   But you accept not exclusively sheep so there is grazing that 

occurs - - - 

 

MR HOOSON:   Yes, that is right, there is grazing that occurs but it is certainly 5 

not intensive grazing. 

 

MR SCHULTE:   Right.  I guess despite that though you would accept that, 

and is similar to my friend Mr Chapman’s client, the current activities 

have actually or not enabled but at least haven’t reduced or affected the 10 

survival of the indigenous biodiversity that the plan is now seeking to 

protect by regulatory means though, has it? 

 

MR HOOSON:  I think it is a very similar situation although it is a very 

different ecosystem type to the situation of Mr Thomas.  Those values 15 

remain because of the way the Bayley manage the property. 

 

MR SCHULTE:   And in fact you in your rebuttal evidence at 8.6, you say in 

your opinion that they will need to look at those non-regulatory support 

options as some means of providing some relief to the Bayleys, is that 20 

right? 

 

MR HOOSON:   Yes, that is correct.  I mean because such a significant area of 

the Bayley’s property is within an SES I think those or any options the 

Council can provide for should be considered. 25 

 

MR SCHULTE:   Do you think that those options as they currently are known 

really provide significant relief in terms of the livelihood of a farming 

family? 

 30 

MR HOOSON:   No, in my opinion they don’t provide significant relief. 

 

MR SCHULTE:   Can I put it to you that they provide very little relief in fact, I 

mean one of them is for rates relief which is obviously going to be 

impinged or impacted by the actual value of the property which 35 

following the SES, as Mr Blake’s evidence has told us, is going to 

potentially be affected by the SES and in this case could be 

significantly affected, would you agree with that? 

 

MR HOOSON:   Yes, I would. 40 

 

MR SCHULTE:   Thank you.  Just returning to the survey and in discussions 

that we have also had you accept, don’t you, that there are likely to be 

areas of the farm despite the significance that is overall seen where 

there may be areas and possibly even paddocks which could actually 45 

accommodate some farming use in the future? 
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MR HOOSON:  I mean currently there is farming use on the property over 

most of the property and so I don’t see any difficulty with that 

continuing although, as I said earlier, there are management 

recommendations that are non-binding that may improve the 5 

management of that SES, not specifically the Bayley’s property but that 

would include their property. 

 

MR SCHULTE:  And on that basis, in terms of their being the potential for 

future activities, you would be supportive or at least, you know, not 10 

opposed to, as Judge Hassan described, a more benign activity status 

being applied to some of those matters provided that they were 

supported by some other form of mechanism such as management 

plans et cetera? 

 15 

MR HOOSON:  Yes, I mean it is a difficult question that one and I think 

Ms Hogan may be better placed to talk about that but I do consider that 

in a specific situation, I won’t comment on the activity status I think 

Ms Hogan probably needs to deal with that aspect of the question, but 

in a specific situation allowing some flexibility through a management 20 

plan or similar is certainly something the Council should consider. 

 

MR SCHULTE:   And is that something that you think is currently incentivised 

by the rules and the way that it has been applied, again that could be a 

question better for Ms Hogan? 25 

 

  [11.40 am] 

 

MR HOOSON:   Yes, I think it probably is a better question for Ms Hogan.  

Currently I do not think it does, but I am aware that she is considering 30 

those sorts of options, I guess. 

 

MR SCHULTE:   But you would accept though, that a more regime would not 

necessarily mean an absence of protection? 

 35 

MR HOOSON:   No, of course it would not. 

 

MR SCHULTE:   Thank you. 

 

SJH:   Judge. 40 

 

JUDGE HASSAN:   Thank you, sir.  Mr Hooson, I have got a few questions 

for you and those answers in cross-examination have helped me with 

some of them thank you.  I wonder, just first of all, a question of 

interpretation for you, I know this is Ms Hogan’s area probably, but you 45 
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may be able to assist a little bit because you were answering questions 

on this from Mr Radich. 

 

 So I think it is policy 9.1.1.1.2 on page 3 of attachment A to the rebuttal 

evidence of Ms Hogan.  I wonder if that could be brought up please.  If 5 

you could just – that is the second part of it there, so let us just start at 

the first part of it.  Looking at (i), I understand the direction of that 

being focused on the topic of indigenous biodiversity values and 

ecosystem functions. 

 10 

 And now we just go to (ii), and it is also about avoid, but the first three 

words do not name the topic; what is the topic for avoid adverse effects, 

what is the intended of (ii)? 

 

MR HOOSON:   Just reading through policy 2A in the first part of that, they 15 

are referring to land management within sites of ecological significance, 

and managing the removal of indigenous vegetation and disturbance of 

habitats. 

 

JUDGE HASSAN:   So avoid adverse effects on what? 20 

 

MR HOOSON:   Well presumably, it is indigenous vegetation and disturbance 

of habitats. 

 

JUDGE HASSAN:   You make no mention of biological diversity there, why 25 

not? 

 

MR HOOSON:   I am an ecologist not a planner, so I did not prepare these 

policies. 

 30 

JUDGE HASSAN:   So I mean, from your understanding as an ecologist, this 

is about ecology rather than biodiversity, is that what you are saying? 

 

MR HOOSON:   No, it is not, and I think in terms of biological diversity, 

indigenous vegetation and disturbance of habitats falls within, or is part 35 

of biological diversity. 

 

JUDGE HASSAN:   Right, thank you.  Now, I am going to ask you some 

various questions in regard to the farmer witnesses and you will 

probably understand that in some part that is as a result of a process 40 

where Federated Farmers has made the election that it has, I will come 

to that shortly. 

 

 Just as a general question first.  If we look at your 1.8, and my first 

impression from reading that was that you came into this process quite 45 

late, ie, September 2014 as compared to when, for instance, the consent 
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order was made by the Environment Court in 2007 – and it is not a 

criticism of you because you are a consultant to the Council. 

 

MR HOOSON:    Yes. 

 5 

JUDGE HASSAN:   And then you have described how you have been involved 

in terms of fulfilling what you have said here is your primary role, and 

that was to identify, prioritise and assess SESs, and my understanding 

of your evidence in your answers to questions was that was done 

effectively as a desktop exercise in your case 10 

 

MR HOOSON:    Yes, that is correct, yes. 

 

JUDGE HASSAN:   And others were involved in field work that your opinions 

were informed by? 15 

 

MR HOOSON:   Yes, that is correct. 

 

JUDGE HASSAN:   So if I was to understand effectively the amount of 

investment in this part of the Plan by the Council; there is yourself, 20 

doing the desktop work, there are some ecologists in field work? 

 

MR HOOSON:   Yes, that is correct. 

 

JUDGE HASSAN:   How many of those? 25 

 

MR HOOSON:   Probably six to eight doing the field survey work but not all 

working on the same site and depending on the areas of expertise, one 

or more ecologists would have visited a site, but certainly not all of 

those ecologists would visit the same site. 30 

 

  [11.45 am] 

 

JUDGE HASSAN:   And in addition to those we have Ms Hogan? 

 35 

MR HOOSON:   Ms Hogan was not involved in the process of identifying 

assessing sites of significance. 

 

JUDGE HASSAN:   Okay, so was it a matter for you to make judgements on 

how to apply the Regional Policy Statement to that exercise then, given 40 

Ms Hogan was not involved? 

 

MR HOOSON:   In terms of the policies and rules or the identification of sites 

of significance? 

 45 
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JUDGE HASSAN:   In terms of giving effect to the Regional Policy Statement 

in the work that was done with your involvement.  Without Ms Hogan’s 

involvement did it default to you to make judgement calls on how the 

Regional Policy Statement is to be understood and applied? 

 5 

MR HOOSON:   So in terms of my role I guess, my role was largely to use the 

significant criteria of the RPS. 

 

JUDGE HASSAN:   Yes, so you did the significance criteria of the RPS? 

 10 

MR HOOSON:   That is right. 

 

JUDGE HASSAN:   So who in your team was the one that was guiding and 

giving advice on how the Regional Policy Statement is to be understood 

and applied? 15 

 

MR HOOSON:   In a general sense, or specifically in terms of the significance 

criteria? 

 

JUDGE HASSAN:   In the work that you did which is informed the plan 20 

provisions, who was involved in giving advice on the Regional Policy 

Statement and how it should be understood and applied?   

 

MR HOOSON:   So in terms of the work that I have been involved in, the work 

was led by a member of staff at Council, Liz Garson, and she led that 25 

process. 

 

JUDGE HASSAN:   And did she lead the consultation? 

 

MR HOOSON:   Yes, she did lead the consultation. 30 

 

JUDGE HASSAN:   And why did she leave the Council? 

 

MR HOOSON:   I understand it was because of some of the difficulties she 

was having in her position, because of the work that she was doing. 35 

 

JUDGE HASSAN:   Was that due to her understanding of commitments made 

to farmers that were not adhered to in the process? 

 

MR HOOSON:   I understand that was part of her reason, yes. 40 

 

JUDGE HASSAN:   And you have said you are not qualified to answer in that 

area of consultation and engagement, that is correct? 

 

MR HOOSON:   Yes, that is correct, although I have met informally with 45 

submitters post notification to talk about that - - - 
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JUDGE HASSAN:   Just answer my questions, otherwise we are going to be 

here forever, do not go into things I have not asked you about. 

 

MR HOOSON:   Right. 5 

 

JUDGE HASSAN:   I just want to look at one policy and just get your 

understanding of it, bearing in mind the earlier questions as to who was 

giving advice on this and I still have not got a clear answer to that by 

the way. 10 

 

But if we go to policy 9.3.1 – put that on the screen please – it is page 107 of 

the Regional Policy Statement.  Look at (ii) for a minute, if you could 

Mr Hooson.  Who was in the team, was it the Council that led 

judgement on significance or was it you or one of the ecologists? 15 

 

MR HOOSON:   So in terms of judgement on significance, it was myself and 

Anthony, but as Anthony said earlier, we had specialist ecologist 

groups that also provided guidance on how those criteria should be 

interpreted. 20 

 

JUDGE HASSAN:   And was there any time when the Council said “We do 

not agree with your judgement on significance, Mr Hooson”. 

 

MR HOOSON:   No, there was note. 25 

 

JUDGE HASSAN:   That refers to “meet one or more of the criteria”; do you 

see that? 

 

MR HOOSON:   Yes, I do. 30 

 

JUDGE HASSAN:   Do you think that is open to judgement, for instance, a 

judgement about whether three or four criteria will be required to meet 

significance, as opposed to one? 

 35 

MR HOOSON:   No, I do not. 

 

JUDGE HASSAN:   So you read it in a legal way differently, how do you read 

it, as a legal document how do you read it? – and then I will ask you 

another question on that. 40 

 

MR HOOSON:   I read it as if one criteria is met, then a site is significant. 

 

JUDGE HASSAN:   Why does it say, “or more”? 

 45 
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MR HOOSON:   Well yes sorry, obviously if more than one criteria are met 

then the site is also significant. 

 

JUDGE HASSAN:   Did you get legal advice on that from anyone within the 

Council or the planning team? 5 

 

MR HOOSON:   That is not a question I could answer, sorry. 

 

JUDGE HASSAN:   Well I am asking you to answer it. 

 10 

MR HOOSON:   I did not personally, no. 

 

JUDGE HASSAN:   Right.  Your answer to Mr Schulte on the farm 

environmental plan was an area that I had a question for you on, - - - 

 15 

MR HOOSON:   Sure. 

 

JUDGE HASSAN:   - - - and I took from your answer that it would at least be 

something worth exploring in regard to his client, Mr Baily. 

 20 

MR HOOSON:   Yes. 

 

  [11.50 am] 

 

JUDGE HASSAN:   Would you extend that view to other properties, such as 25 

Mr Hutchinson and indeed more broadly to any farmer that has got an 

SES affecting their ability to operate their farm? 

 

MR HOOSON:    I guess it depends on the extent of the SES and the impacts 

of that on their ability to operate their farm.  I think in the case of Mr 30 

Bailey and Mr Hutchinson, more so. 

 

JUDGE HASSAN:   Come back to the question of extent and what I do not 

want you to do because you are not qualified to give evidence on law or 

policy, you are an expert on ecology.  Within the narrow confines of 35 

that expertise, do you see that the farm environment plan on 

biodiversity could be a useful mechanism to achieve intended outcomes 

for biodiversity protection on all farms, and if not, why not? 

 

MR HOOSON:   I do think it could be, yes. 40 

 

JUDGE HASSAN:   Thank you, just a couple of questions on farming 

practices.  In answer, I think to Mr Chapman, you discussed the 

potential adverse effects of animal grazing on indigenous species 

protection, now Mr Aitken who is not attending but someone else is 45 

attending in his behest, he refers to past and continued existence of 
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indigenous species on his land actually relying on the fact that there has 

been animal grazing, in other words animal grazing has contributed to 

that outcome in a positive way.  Do you take issue with that evidence? 

 

MR HOOSON:   Generally, yes. 5 

 

JUDGE HASSAN:   You do take issue with it? 

 

MR HOOSON:   I think if I can clarify that, there are some ecosystems for 

example, silver tussock grasslands or dry grasslands where either 10 

grazing is required to maintain those grasslands to prevent woody 

growth or it is required to reduce rank grass growth which would out 

compete indigenous species.  So there are some situations where 

grazing can certainly be beneficial.   

 15 

 Largely it is my opinion that grazing is detrimental to ecological values 

for example in forest and ecosystems, or those sorts of areas where 

there may still be those plants and animals there but generally the 

composition and structure of that vegetation has been changed by 

grazing, so that the more palatable species have been grazed and the 20 

least palatable species often remain. 

 

JUDGE HASSAN:   Thank you.  Now I take it this next, you can probably 

direct me to Ms Hogan for this one, but there are comments in the 

evidence of Hamish and Annabel Craw about the process of obtaining 25 

botanical information and how that was done in a way, and what 

happened was contrary to what was agreed, I take it that is not a matter 

for you given you were not involved in that process? 

 

MR HOOSON:   No, I cannot comment on that, sorry. 30 

 

JUDGE HASSAN:   Right, now Francis Helps gives evidence that native 

vegetation was in the order of one percent in 1920 and now is in the 

order of 18 percent, what Francis Helps describes as native vegetation 

do you think that is generally probably right? 35 

 

MR HOOSON:   Generally that is correct, it is widely accepted that indigenous 

vegetation on Banks Peninsula was reduced to what original cover was 

reduced to one percent in its original extent, roughly 800 hectares.  It is 

now through regeneration between 15 and 18 percent depending on the 40 

source. 

 

JUDGE HASSAN:   Right.  Now when you go to your summary you made 

some corrections to your calculations of areas, do you recall that? 

 45 

MR HOOSON:   Yes, that is correct. 
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JUDGE HASSAN:   You were challenged by Mr Phillip Helps from Federated 

Farmers - - -  

 

MR HOOSON:   Yes, I have read his evidence. 5 

 

JUDGE HASSAN:   So have you got it in front of you? 

 

MR HOOSON:   I do, yes. 

 10 

JUDGE HASSAN:   I did not ask the secretariat for this, but that evidence, the 

statement of rebuttal evidence of lay witness Phillip Douglas Helps be 

brought up.  Now I want you to go, I think – you see the heading 

presentation of inaccurate or old data at the foot of his unnumbered, but 

first substantive page, paragraph nine? 15 

 

  [11.55 am] 

 

MR HOOSON:   Yes, I see that. 

 20 

JUDGE HASSAN:   He makes some further criticisms of your methodology 

and comments on inaccuracies in his paragraphs nine through 13, do 

you think those are fair comments? 

 

MR HOOSON:   No, I do not and I can clarify that if you would like me to? 25 

 

JUDGE HASSAN:   Yes, if you could please for the record. 

 

MR HOOSON:   In terms of the Banks Peninsula Conservation Trust the 

information that the Council held on which my figures are based was 30 

the most up to date information the Council had.  I understand that the 

Council made further requests to the Conservation Trust for more up to 

date spatial data, but that was not received. 

 

JUDGE HASSAN:   All right, so your qualification there would be that is what 35 

you relied on but if the figure is more correct and comes through as the 

figure that Mr Helps has described, you would accept that as just 

updated information going to your calculation? 

 

MR HOOSON:   Yes, that is right. 40 

 

JUDGE HASSAN:   Okay, what about in paragraph 11 in regard to the total 

area of Banks Peninsula? 

 

MR HOOSON:   Yes, so in that situation I think Mr Helps has misinterpreted 45 

my evidence.  Where I refer to 100,000 hectares I am referring to 
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Banks Peninsula as in the Banks Peninsula ecological region alone 

because in the context of the paragraph that I refer to that figure, I am 

describing Banks Peninsula.   

 

 The figure of 117,000 hectares refers to the Banks Peninsula area or the 5 

study area that I was investigating and that is defined in paragraph 3.2 

of my evidence where I say that I was engaged by Council to identify 

and assess SESs within the Banks Peninsula ecological region 

Kaitorete Spit, and the part of Lake Ellesmere Te Waihora, that is 

within Christchurch City, hereafter I will refer to this area as Banks 10 

Peninsula. 

 

JUDGE HASSAN:   Thank you, again this is just to make sure we have got a 

clear record of matters in contention, so I am putting these things on the 

absence of cross-examination, you understand that? 15 

 

MR HOOSON:   Yes, sure. 

 

JUDGE HASSAN:   Now paragraph 12 refers to the matter of the 

confidentiality or otherwise of trust information what is your response 20 

to that comment? 

 

MR HOOSON:   I do not entirely agree with Mr Helps on that matter either. 

 

JUDGE HASSAN:   Do you want to quickly explain why? 25 

 

MR HOOSON:   Yes, the Council was required to sign an agreement to use 

this data which stated that it was of commercial value and was 

confidential in nature which is why I have not chosen to show those 

areas on my map and I think I have that agreement with me 30 

somewhere. 

 

JUDGE HASSAN:   All right, now just moving to other matters, now I take it 

that you agree with Dr Appleton and I think you might have 

acknowledged this that stewardship on the part of the farmer are critical 35 

to the success of biodiversity goals? 

 

MR HOOSON:   Absolutely. 

 

JUDGE HASSAN:   His evidence was in terms for instance Mr Bailey’s land 40 

the Council did not have the funds to purchase the land, nor indeed 

could it achieve its goals by doing so given that stewardship 

requirement, you accept that? 

 

MR HOOSON:   Yes. 45 
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JUDGE HASSAN:   Just finally a question back to interpretation and I want to 

go back to the question of the meaning on indigenous biodiversity and 

just focus specifically on that, indigenous vegetation I think I should 

have said anyway, have you got page 31 of Appendix A rebuttal 

evidence of Ms Hogan available please? 5 

 

  [12.00 pm] 

 

 Can I ask you Mr Hooson, were you the author of the original 

definition relied on in this part of the plan? 10 

 

MR HOOSON:   Sorry, are we talking about the definition of indigenous 

biodiversity? 

 

JUDGE HASSAN:   No, no, I put you wrong if I said that – Indigenous 15 

vegetation? 

 

MR HOOSON:   No, I was not the author of that definition. 

 

JUDGE HASSAN:   Did you advise on how it should be written? 20 

 

MR HOOSON:   I was involved in advising on that definition, however, since 

then the definition has changed. 

 

JUDGE HASSAN:   Yes, that could be seen, but I just want to get an 25 

understanding of its genesis.  So you were involved in it.  So that 

definition for instance includes a paddock that has a few plants in it that 

are indigenous, doesn’t it, in the sense that it means vegetation that it 

contains? 

 30 

MR HOOSON:   Yes, that is the way I would interpret that, yes. 

 

JUDGE HASSAN:   And what is the difference between “does not include 

plantations or vegetation established for various purpose”; what is the 

difference between “plantation” and “vegetation”? 35 

 

MR HOOSON:   I guess in terms of the wording “plantations” that is talking 

specifically about presumably forestry plantations, but it could also be 

argued that that term plantations is included within vegetation 

established for commercial purposes. 40 

 

JUDGE HASSAN:   All right, I think I will probably leave the remaining 

questions on that to Ms Hogan.   

 

 Just finally, on the question of the Regional Policy Statement, do you 45 

think it is important to achieve biodiversity outcomes for the Council to 
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determine a priority and work programme for the future identification 

of SES on Banks Peninsula? 

 

MR HOOSON:   Yes, I do. 

 5 

JUDGE HASSAN:   Thank you.  Thank you, sir. 

 

SJH:   Thank you.  Ms Huria? 

 

MR HURIA:   No thank you, sir. 10 

 

SJH:   Ms Dawson? 

 

MS DAWSON:   Thank you.  Thank you Mr Hooson.  I have a few questions 

for you, and some of those will be similar to the ones that I have 15 

already asked Dr Shadbolt.  

 

MR HOOSON:   Certainly.   

 

MS DAWSON:   Firstly, you have given in your evidence background 20 

information about the ecological context of Banks Peninsula, and you 

have told us about the process that was used and the information you 

have gathered in order to identify potential sites of significance and 

access them.  But you have also told us that there is a lot of Bank 

Peninsula that has not been accessed yet. 25 

 

 So do you consider you had enough information to be able to access 

against the criteria for significance, and in particular the 

representativeness criteria, do you think you had enough information to 

be able to do that when you are only looking at some of the sites? 30 

 

MR HOOSON:   Yes I do, and largely because of the work that was undertaken 

by Hugh Wilson.  He carried out extensive surveys between 1983 and 

1992, and the information that he collected provides in my mind 

sufficient information to access that criteria within the Banks Peninsula 35 

ecological region where his work was carried out.   

 

MS DAWSON:   Because that criteria requires some sort of comparison of the 

site being looked at and other sites of that ilk, and you think you have 

enough of an overview through the historical work that was being done 40 

to be able to identify that criteria for a particular site? 

 

MR HOOSON:   Yes, generally speaking I do, and I think that other ecologists 

would also agree, particularly where PNAP, Protective Natural Area 

Programme, surveys have been undertaken there is sufficient 45 

information for that assessment against that criteria.   
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MS DAWSON:   And even though that work was done a while ago, 10 years 

ago or so, you think it is current enough to be able to be used in that 

way? 

 5 

  [12.05 pm] 

 

MR HOOSON:   I think in some circumstances there are some issues with the 

age of that data, but again in my opinion I think, particularly in regard 

to criteria, and broadly there is enough information.  There will be 10 

specific sites that have changed between when Hugh undertook his 

work and the present date, but broadly across the ecological region, 

yes. 

 

MS DAWSON:   All right, thank you.  Now I am going to ask you about the 15 

areas that you have not yet accessed. 

 

 You have said that the 58 SES that have been identified are a small 

proportion of the areas that will be significant on Banks Peninsula, and 

that large numbers of sites that are of high or that you consider still 20 

have or very high priority for further assessment.   

 

 I might have picked up from Dr Appleton incorrectly yesterday, but he 

appeared to be saying that most of the at risk sites on Banks Peninsula 

have been picked up and that there are only small numbers that he 25 

thought were at risk, and I am not sure what he meant by that.  They 

haven’t yet been assessed, but do you have a different opinion from 

him, and do you mean that there is a risk that the values of those sites 

would be lost if they are not assessed and scheduled as significant? 

 30 

MR HOOSON:   Okay, I think there are probably several parts to that question.  

Firstly, yes there are many high priority sites, or very high priority sites 

on Banks Peninsula that have not been included in the schedule.  I 

consider that only a very small number of those sites are at risk of 

significant damage.  That is saying it is likely that a proportion of the 35 

sites that have not been identified are undergoing ongoing decline.   

 

MS DAWSON:   And when you say “there are a large number of high priority 

sites” do you mean because of the values within those sites and 

therefore the significance of those values, likely significance, or 40 

because they are at risk of decline in the meantime?  

 

MR HOOSON:   Yes, so I undertook a prioritisation assessment of all of the 

sites on Banks Peninsula that the Council had information on, 

approximately 715 sites from memory, and I went through a process of 45 

prioritising those sites against a number of factors, and those factors 
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were discussed and agreed with the ecologists/specialist groups.  That 

process is outlined in the section 32 report, and it considered a number 

of things, but certainly that included ecological value and the perceived 

or actual risk to sites. 

 5 

MS DAWSON:   Yes, so both matters. 

 

MR HOOSON:   As well as other factors, yes. 

 

MS DAWSON:   And you have taken the top ones or 50 something of them, 10 

but below that in the list there are still some that you think have high 

priority for continuing to be assessed and surveyed? 

 

MR HOOSON:   No, that is not the case in my opinion.  Some of the high 

priority sites are included in the schedule, but some of the highest sites 15 

are not included in the schedule, and that is because there wasn’t 

sufficient reliable recent information to access those sites and 

accurately map their boundaries to include them on the schedule.  

 

MS DAWSON:   And I think as you answered before, the reason you did not 20 

go out and survey those sites was not always, or in fact most instances 

was not because the farmers said you could not, it was just you did not 

have the time and the resources to do that, is that what I get from your 

previous answer? 

 25 

MR HOOSON:   That is correct, yes, and I think it is probably also worth me 

adding that the sites that the Council has surveyed are not necessarily 

the highest priority sites, they are the sites where through an earlier 

process they had been identified as having I guess values that were 

unclear. 30 

 

MS DAWSON:   So would it be fair to say that with the time and resources 

you had in terms of prioritising which ones you went out and surveyed 

or gathered more information that have ended up being included in the 

plan, you were getting as much done – the best bang for your buck or 35 

the best result you could, with the time and resources you had 

available? 

 

  [12.10 pm] 

 40 

MR HOOSON:   Yes, and probably more importantly with the information I 

had available. 

 

MS DAWSON:   Yes. 

 45 

MR HOOSON:   Yes, that is correct. 
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MS DAWSON:   All right so just turning now to inside, this is what I have 

asked Dr Shadbolt about in terms of the plains.  In the Banks Peninsula 

SES context, as opposed to the low plains context, within an SES, 

again as in the low plains there is no clearance of indigenous vegetation 5 

without a resource consent, so the lists of areas and types of species 

that you can clear do not apply within an SES. 

 

MR HOOSON:   Apart from those permitted activities, yes. 

 10 

MS DAWSON:   Apart from the permitted activities, if you put the exemptions 

to one side.  So how easy will it be for a landowner to know if they are 

clearing indigenous vegetation within the mapped and assessed areas 

on Banks Peninsula? 

 15 

MR HOOSON:   In my mind for the majority of Banks Peninsula it should be 

reasonably straightforward for landowners.  I think the only exception 

to that is Kaitorete Spit where we are talking about on the whole 

dryland grassland ecosystems, the majority of which are dominated by 

introduced species and the indigenous species are highly cryptic and 20 

only appear at certain times of the year. 

 

MS DAWSON:   So in that respect are the Kaitorete sites, one and two, more 

like a low plains site in terms of how easy it is to identify - - - 

 25 

MR HOOSON:   Exactly, yes, they are very similar, in fact they are the same 

land environment and although their species composition is different 

they are similar ecosystems. 

 

MS DAWSON:   Now turning to outside the SES Banks Peninsula which are 30 

very large areas.  So the same question; if the species are not clearly 

identified in the list of permitted clearances, which is P3, or even if 

they are not, and there is another list of species and habitats and types 

that are discretionary activities, how will a landowner know whether 

they are in one of those lists or not in one of those lists and whether 35 

they need a resource consent or do not need a resource consent? 

 

MR HOOSON:   Yes, I guess without looking at either of those rules, they 

have been prepared based on the Banks Peninsula District Plan and the 

rules that were contained within that and simplified and they describe 40 

vegetation, habitat types, which I think many landowners are probably 

familiar with because they are broad vegetation communities.  In the 

Banks Peninsula District Plan specific species and their scientific 

names were included, and this may be a question that is better put to 

Ms Hogan but those were removed to simplify those rules. 45 
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MS DAWSON:   Well it was one of the questions I was going to ask you, I 

mean those species have been removed and now there is more of a 

broad description in some of the ones that have been carried over.  In 

terms of someone knowing whether or not they are clearing or felling a 

particular plant, do you think it would be helpful to continue to have 5 

those species’ names? 

 

MR HOOSON:   Considering the overall readability of the rules and I guess the 

general layperson understanding of those specific names, I do not think 

their inclusion would assist, that is my personal opinion. 10 

 

MS DAWSON:   Well could I just turn to, could the Secretariat put up D3 

which is just a few pages further on, page 15.  D3, yes so go back. 

 

 So this is a list of indigenous clearance sites that require resource 15 

consent.  Now number four says, Indigenous vegetation in naturally 

uncommon ecosystems, and then there is an appendix identified and if 

you could flick to that appendix, which is on page 29. 

 

  [12.15 pm] 20 

 

 So this is a rule that says that if you are in one of these you need to get 

a resource consent.  Do you think that that is going to be easy for 

people to know whether they are in one of these ecosystems for a 

landowner? 25 

 

MR HOOSON:  No, I think you raise a good point, that some of these 

ecosystem types – and it would not be easily identifiable by 

landowners. 

 30 

MS DAWSON:   All right, and so if you could just go back to, sorry 

Secretariat, go back to D2 again and I just want to use a few examples, 

this is just one other.  Maybe if you have got D2 there turn to number 

(x) - - - 

 35 

MR HOOSON:   Yes. 

 

MS DAWSON:   - - - which is, “An area of vegetation that provides habitat for 

an indigenous species that is threatened, at risk or uncommon”; so how 

is someone going to know that? 40 

 

MR HOOSON:   Yes, no I agree with you, no, not without ecological expertise. 

 

MS DAWSON:   All right, so although there are some species and various 

types of vegetation listed for Banks Peninsula, do you accept that there 45 

are broad areas that are not dissimilar to the way Dr Shadbolt answered 
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that someone would need an ecological expertise or a survey for them 

to know for sure whether they needed a resource consent or not? 

 

MR HOOSON:   Yes, I do think that on the whole on Banks Peninsula 

identification of these ecosystem types, as I said, is more easily 5 

achieved than in the situation you were discussing with Dr Shadbolt.  

However I do agree that there are certainly areas there where ecological 

expertise is required. 

 

MS DAWSON:   So to come back to what you talked about before about this 10 

really being a rollover of what was in the Banks Peninsula plan before, 

and Ms Hogan has done a table about that in the back of her rebuttal 

evidence, so before we look at the detail of that, as I understand in the 

Banks Peninsula plan, what is listed is a list of significant vegetation 

which you cannot damage without a resource consent? 15 

 

MR HOOSON:   Yes. 

 

MS DAWSON:   Whereas this spec plan has flipped that around and they have 

said, these are the things you can do, and then there is an even longer 20 

list of thing you cannot do, with some broad ones in it that have been 

added in, that we have just been discussing. 

 

 So in the Banks Peninsula situation there was a more confined list and 

it was quite clear, you cannot damage these but otherwise you can go 25 

ahead and do things.   

 

 So what I am wanting you to comment on is the risk of having the more 

targeted, confined approach in the interim until the SES work is done, 

of having the approach used in Banks Peninsula which said, well here 30 

are the most important things, we have listed them clearly and you 

cannot damage those, but we have not been able to list everything, 

whereas in the city plan, the notified plan, it has been turned around to 

be being more of a list of what you can do but otherwise you have to 

look out and get your ecological surveys to find out if you need a 35 

resource consent. 

 

MR HOOSON:   Yes. 

 

MS DAWSON:   So what would be the risk in the face of uncertainty that you 40 

have accepted about some of the city plan notified rules, of going back 

to the Banks Peninsula approach in the interim? 

 

MR HOOSON:   Yes, I think this is probably a question that may better be put 

to Ms Hogan, but I can attempt - - - 45 
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MS DAWSON:   From an ecologist point of view, given what you know about 

what has been happening on Banks Peninsula in terms of ecological 

regeneration, you have talked about some areas being in decline, some 

areas having regenerated, and you are obviously familiar with the lists 

because you have helped put them into this plan. 5 

 

MR HOOSON:   Yes, that is correct. 

 

MS DAWSON:   What are the ecological risks in say the next 10 years or five 

years if the Council put more budget into it, of getting the SESs all 10 

defined, what is the risk of continuing with the exact same approach 

that was in the Banks Peninsula plan and no more? 

 

  [12.20 pm] 

 15 

MR HOOSON:   Just thinking quickly about your question I think the risks are 

probably reasonably similar.  I don’t think that - - - 

 

MS DAWSON:   No, I mean risk in terms of loss of ecological values. 

 20 

MR HOOSON:   Yes, I mean in my opinion the risk really relates to the ability 

of landowners to identify those vegetation communities and so I do not 

think, again just thinking quickly about this, that the proposed 

provisions would significantly increase that risk. 

 25 

MS DAWSON:   Or reduce it? 

 

MR HOOSON:   Again, you know thinking very quickly about this, no, I don’t.  

I think the Council’s approach, and again Ms Hogan is probably a 

better person to reply to this, but I think that generally the Council has 30 

tried to make these rules more permissive to make it easier for 

landowners to carry out their activities.  I am not sure that that 

increases the risks to those communities. 

 

MS DAWSON:   And yet the farmers consider that the rules now impose more 35 

uncertainty and greater controls, albeit they may not be significantly 

greater but some greater controls than was in the Banks Peninsula plan, 

and even if looking at it from that point of view do you still consider 

that there is not much difference in the protection of ecological values 

that is given by the new rules, versus what was in the Banks Peninsula 40 

plan? 

 

MR HOOSON:   The new proposed rules obviously allow some clearance 

under both permitted and discretionary activities so there is the ability 

for farmers to clear a small area of those vegetation types so I guess 45 
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there is a risk of some loss as a result of the way those rules have been 

prepared. 

 

MS DAWSON:   But that was there before? 

 5 

MR HOOSON:   Yes, but I do not think there is an increased risk due to 

interpretation of those rules that would be my personal opinion. 

 

MS DAWSON:   All right, well, thank you for that.  That is all my questions, 

thank you very much. 10 

 

SJH:   Thank you.  Dr Mitchell? 

 

DR MITCHELL:   Thank you, sir.  Good afternoon, Mr Hooson, just a couple 

of things.  Mr Radich referred you to the Ministry for the Environment 15 

and other government departments guideline document on biodiversity 

and he asked you some questions about what is colloquially called the 

BBOP process which you answered. 

 

MR HOOSON:   Yes. 20 

 

DR MITCHELL:   My understanding of BBOP is that that is set of procedures 

that have been developed in collaboration between business, 

governments and NGOs and that it is largely a business led initiative 

rather than a regulatory tool, is my understanding correct? 25 

 

MR HOOSON:   Yes, I would agree with that, it has certainly been developed 

in collaboration with business. 

 

DR MITCHELL:   Thank you.  The question I asked Dr Shadbolt, which I 30 

would like to put to you as well, is about the Wildland’s guidelines and 

I asked him the question about whether if you gave the guidelines to 

two different ecologists they would essentially come up with the same 

answer.  Do you agree with him and is your answer to that question the 

same? 35 

 

MR HOOSON:   I do agree with him.  Yes, I think the guidelines are very good 

and limit the amount of variability that would result. 

 

DR MITCHELL:   Thank you.  Your evidence in summary says two things to 40 

me, one is that for whatever reason in recent times at least biodiversity 

on the Peninsula has increased quite markedly.  The second thing is 

that of the 58 sites that you have surveyed 34 of those have no formal 

protection? 

 45 

MR HOOSON:   Yes. 
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DR MITCHELL:   Just putting those two points together, where have the gains 

been made on the Peninsula; is it within the sites that are formally 

protected, or is it within the sites that aren’t? 

 5 

MR HOOSON:   The gains are occurring right across the Peninsula as a result 

of regeneration, largely in those areas that are more marginal, south 

facing slopes, gullies, those sorts of areas and it is through the 

regeneration of indigenous vegetation it is occurring naturally. 

 10 

  [12.25 pm] 

 

DR MITCHELL:   No, I understand that, but are you able to give me any sense 

of proportion between what percentage of those sites are formally 

protected and what percentage aren’t? 15 

 

MR HOOSON:   No, I couldn’t give you an answer to that although I think that 

it would be fair to say that many of the protected sites are there because 

they have existing values and in many cases those values have been 

there for some time.  Outside of those protected areas it is probably 20 

likely that there has been more gain I guess through regeneration. 

 

DR MITCHELL:   All right, thank you.  And finally, I do not want to ask you 

planning questions but there are these four significance criteria that the 

RPS defines rarity and - - - 25 

 

MR HOOSON:   The four matters, yes. 

 

DR MITCHELL:   The four matters.  And presumably the sites that you have 

assessed satisfy various numbers of those criteria, and to various 30 

degrees, is that fair? 

 

MR HOOSON:   Yes, that is correct however, in terms of assessing 

significance, a site under each criteria is either a “yes, it is significant 

under this criteria” or “no”. 35 

 

DR MITCHELL:   But presumably a site that satisfies all four criteria by a 

country mile is different in terms of its ecological value than one that 

passes one by a hair’s breadth? 

 40 

MR HOOSON:   Generally that would be the case, yes. 

 

DR MITCHELL:   And from an ecological perspective it wouldn’t be 

unreasonable, would it, to require the management of those different 

categories of significance to be managed differently and regulated 45 
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differently?  Because at the moment the plan takes a blanket approach 

and draws no distinction between any of them, at least in my reading? 

 

MR HOOSON:   Yes, I think you are correct in that within the sites that have 

been identified some sites have lower ecological value and others have 5 

higher ecological value. 

 

 In terms of the management of those sites; obviously they have 

different ecosystem types and are very different, they are very different.  

As I said in my highlights package the variability amongst those sites is 10 

very diverse and therefore that does require different management. 

 

DR MITCHELL:   All right, thank you.  Thank you, sir, that is all I have. 

 

SJH:   Mr Hooson, in answer to questions to Ms Dawson about Banks 15 

Peninsula you indicated that not all of the highest priority areas had yet 

been identified? 

 

MR HOOSON:   That is correct. 

 20 

SJH:   And the reason you gave is that some had not been surveyed and there 

was insufficient information to assess? 

 

MR HOOSON:   That is correct. 

 25 

SJH:   So on what basis do you say they are of the highest priority, is it a feel? 

 

MR HOOSON:   No, that is based largely on Hugh Wilson’s PNAP report and 

all the unpublished data that he collected. 

 30 

SJH:   But from your answer that on its own is not enough to identify a site of 

the highest priority, because you said you didn’t have enough 

information? 

 

MR HOOSON:   Yes, so the Council made the decision that the information 35 

that Hugh collected was not recent enough to be used for assessment 

purposes. 

 

SJH:   Okay, and who made that assessment at the Council? 

 40 

MR HOOSON:   I believe that was Liz Garson. 

 

SJH:   So when you say “highest priority” you mean highest priority as per 

Dr Wilson’s survey, not your own - - - 

 45 

MR HOOSON:   That is correct, that is the highest priority - - - 
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SJH:   - - - not your own view of that? 

 

MR HOOSON:   No, so that is highest priority based on the information 

available which includes Hugh Wilson’s information. 5 

 

SJH:   It was insufficient to make a finding? 

 

MR HOOSON:   That is correct. 

 10 

SJH:   I just want to try to put this next matter somewhat starkly, I think it is 

generally agreed that the imposition of an SES imposes on a 

landowner’s rights? 

 

MR HOOSON:   Yes.  Generally speaking, yes. 15 

 

SJH:   And can interfere with the ability of a landowner to farm? 

 

MR HOOSON:   It can depending on where those SESs are and what 

vegetation communities they are within - - - 20 

 

SJH:   And if we take as an example, and I accept it is probably at the extreme 

end for the reasons you have given, Mr Bayley’s farm, the SES is over 

a considerable part of his property, isn’t it? 

 25 

MR HOOSON:   That is correct. 

 

SJH:   Which will have a very significant impact on his ability to farm it? 

 

MR HOOSON:   It does not have an impact on his ability to continue his 30 

existing farming operation but it certainly has implications for what he 

can do in the future. 

 

  [12.30 pm] 

 35 

SJH:   And you accepted in answer to questions from Mr Schulte, that the 

support package fell well short of reasonable measures? 

 

MR HOOSON:   In the Baily situation, yes. 

 40 

SJH:   And Dr Shadbolt told us the Council can neither afford to buy it, or to 

resource the stewardship of the land? 

 

MR HOOSON:   Yes, although we have had recent discussions with Mr Baily 

and Mr Schulte about the possibility of - - - 45 
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SJH:   I am not interested at the moment in possibilities, I am just using this as 

an example.  So the reality is, the private landowner pays to varying 

degrees for a public good? 

 

MR HOOSON:   Yes, that is correct. 5 

 

SJH:   And in the extreme case like in Mr Baily’s, it can be a very significant 

cost to the private landowner? 

 

MR HOOSON:   Yes. 10 

 

SJH:   Thank you.  Mr Schulte, anything arising from the Panel’s questions? 

 

MR SCHULTE:   No thank you, sir. 

 15 

SJH:   Mr Chapman? 

 

MR CHAPMAN:   No, sir. 

 

SJH:   Mr Radich? 20 

 

MR RADICH:   No thank you, sir.   

 

SJH:   Mr Conway, or re-examination. 

 25 

<RE-EXAMINATION BY MR CONWAY [12.31 pm] 

 

MR CONWAY:   Sir, I did just have one matter. 

 

 Mr Hooson, you were asked some questions about the ease with which 30 

a landowner might be able to identify the types of vegetation on their 

property outside an SES and whether they would have enough clarity 

from the provisions in the Plan to be able to work out whether they 

could or could not clear that vegetation.  And you provided an answer 

to some questions from Ms Dawson around perhaps the comparison 35 

between the vegetation specified off the Banks Peninsula District Plan 

and this Proposal before us today. 

 

 If it was decided that more clarity was desirable, do you think it would 

be possible within the Plan provisions to provide more clarity that 40 

would assist landowners in that matter of identification and vegetation? 

 

MR HOOSON:   I think the obvious solution is to provide more information 

and appendices, and again that is something that Ms Hogan can 

probably answer.  45 

 

SJH:   That is a planning question, is it not? 
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MR CONWAY:   Well, sir, I think on - - - 

 

SJH:   I am quite happy that it has been put, but - - - 

 5 

MR CONWAY:   Yes, certainly in terms of the provisions, yes, it is a planning 

question, sir.  In terms of whether an ecologist could somehow assist by 

way of input into the way these things are described, is the intention of 

the question, sir. 

 10 

SJH:   All right. 

 

MR CONWAY:   Is that something that you consider you could have some 

input into, Mr Hooson? 

 15 

MR HOOSON:   Absolutely, yes, that is something I could do.  

 

SJH:   Any other questions? 

 

MR CONWAY:   That was it. 20 

 

SJH:   Just before the witness stands down, Judge Hassan has a question for 

you. 

 

JUDGE HASSAN:   Mr Conway, it is not a question for this witness, but it is 25 

something in my mind.  I am wondering whether there is a witness or 

someone that can assist us on this question that I have, and that is for 

things that are outside an SES, and I asked this witness a question of 

work priorities and he said it was desirable that there be a Council work 

priority, if you like, Plan, for things to address. 30 

 

 Is there a witness that can say, “Let’s say, over the next three or say 

next five years, can the Council give us its work priority for areas that 

will be investigated for SES?”  Well, Banks Peninsula is one area, I 

suppose that also applies to the other area, in other words, is there a 35 

witness that can advise us “yes, we will be developing a priority, and 

yes, it will address the relevant areas of interest and these are our 

priorities”? 

 

SJH:   And it will be funded? 40 

 

JUDGE HASSAN:   Yes. 

 

MR CONWAY:   Sir, I expect the funding question will be subject to 

constraints outlined yesterday in evidence, I appreciate that concern.  In 45 
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terms of whether there is a priority, I would like to take instructions on 

that. 

 

JUDGE HASSAN:   Yes, I wonder if you could. 

 5 

SJH:   Let’s come back to it after lunch, yes, because we will not be concluded 

with Ms Hogan’s evidence, and if she is the right witness, that can still 

be asked of her, so do it over the luncheon adjournment I think, 

Mr Conway. 

 10 

MR CONWAY:   Yes, thank you, sir. 

 

SJH:   Do you have any other questions? 

 

MR CONWAY:   No, I do not. 15 

 

SJH:   I just had the one matter, and you can come back to the map, I think you 

are going to refer to – are you going to have one of your witnesses 

produce this, Mr Radich? 

 20 

MR RADICH:   That can be done, sir, although it could be done. 

 

SJH:   We will just bring it briefly to this witness just to confirm the document 

and produce it as exhibit 2, thank you. 

 25 

MR RADICH:   Yes, thank you, very much.  

 

SJH:   Do not overlook it. 

 

  [12.35 pm] 30 

 

MR RADICH:   Thank you, sir.  I misunderstood you entirely, sir, I will do it 

now.  Mr Hooson, the document that we were referring to as exhibit 2, 

do you confirm that this is the guidance of good practice biodiversity 

that has been referred and would you produce it accordingly? 35 

 

MR HOOSON:   Yes, I can confirm that. 

 

MR RADICH:   Thank you. 

 40 

SJH:   Thank you, you may stand down, Mr Hooson, and you may be released 

if you wish to be.  Yes, Mr Conway, you have got something you wish 

to refer us to here. 

 

<THE WITNESS WITHDREW [12.36 pm] 45 
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MR CONWAY:   Yes, sir, you asked Dr Appleton about a map showing where 

the areas were that they used to determine which areas – it comes to 

that matter of areas of priorities really.  The map I have is a terribly 

large one, it is one that was prepared in 2014 based on all existing 

information, and it was used as the basis for determining which areas 5 

would be assessed.  It has been reprinted today, I have one copy in this 

large form, we are happy to make it available but I am just conscious, 

you may wish to decide whether it is something you wish to have 

formally bought into evidence - - - 

 10 

SJH:   Well, I think we can do it formally through you, or you are seeking to 

produce it as part of the questions to? 

 

MR CONWAY:   To Dr Appleton. 

 15 

SJH:   Dr Appleton and that was in yesterday, exhibit 3. 

 

MR CONWAY:   Exhibit 3, thank you, sir. 

 

SJH:   And if the Panel needs further copies, we can get it done. 20 

 

MR CONWAY:   Yes, thank you, sir, and I will leave this with the secretary. 

 

EXHIBIT #3 - MAP BANKS PENINSULA HUGH WILSON SITES AND 

PROTECTIONS 25 

 

SJH:   Yes, if you just take it in, yes thank you, Mr Conway. 

 

MR CONWAY:   Now, sir, in terms of timing, was it your intention to 

continue with Ms Hogan now? 30 

 

SJH:   Yes, we will make a start. 

 

MR CONWAY:   Thank you, sir, I call Ms Hogan. 

35 
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<DEBORAH JANE HOGAN, affirmed [12.36 pm] 
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<EXAMINATION BY MR CONWAY [12.37 pm] 

 

MR CONWAY:   Please confirm for the Panel your full name is Deborah Jane 

Hogan? 

 5 

MS HOGAN:   Yes, it is. 

 

MR CONWAY:   And you have prepared a statement of evidence dated 2 

December 2015 which sets out your – well, it refers to your previous 

evidence setting out your qualifications and experience? 10 

 

MS HOGAN:   Yes, I have. 

 

MR CONWAY:   And you have also prepared a statement of rebuttal evidence 

dated 18 December 2015? 15 

 

MS HOGAN:   Yes. 

 

MR CONWAY:   And, sir, just for the record, this witness has also prepared 

evidence in relation to the rural provisions being heard with this 20 

Proposal, it is not proposed that we are hearing - - - 

 

SJH:   That is for Thursday, I understand. 

 

MR CONWAY:   Thursday, correct sir, I just wanted to clarify that.  Ms Hogan 25 

do you have any corrections to make to your evidence that we are 

hearing about today? 

 

MS HOGAN:   Yes, I do have just a few minor corrections with some cross 

referencing.  So just in terms of my evidence-in-chief on page 6 and in 30 

paragraph 6.6 on the third line, you may have already picked this up, 

but it is an incomplete sentence, so after – it reads “achieved a higher 

order policy directions…” and then it says “and to”, if you just delete 

the “and to” that leaves you hanging. 

 35 

 And then on the next page, page 7, paragraph 7.4, the second line, I 

have made a reference to 45 SES, it should actually read 44. 

 

 And just another minor cross referencing, on page 28, paragraph 12.15, 

in the second line of that paragraph there is a cross reference to 40 

paragraph 12.4, and it actually should read 12.10 and just on my 

rebuttal, page 8, sorry, page 9, the continuation at the top of that page, 

the continuation of paragraph 3.2.3, it is incorrectly referred to strategic 

directions objective 3.3.3, it should be 3.3.2. 

45 
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  [12.40 pm] 

 

 And attachment A to my rebuttal, the revised proposal, on page 14 of 

that, at the bottom of the page there was the insertion of a new 

restricted discretionary activity in relation to strategic infrastructure.  It 5 

should also include a reference to “and utilities”.  So essentially the 

second to last line of that activity should read “strategic infrastructure 

and utilities”. 

 

 And that is my list of corrections. 10 

 

MR CONWAY:   Thank you, and subject to those corrections do you confirm 

your evidence as true and correct? 

 

MS HOGAN:   Yes, I do. 15 

 

MR CONWAY:   Could you now please read out your highlights package. 

 

MS HOGAN:   Certainly.  I have been the planner leading proposal 9.1 since 

May 2015.  My evidence outlines the approach and framework for 20 

protection of areas of significant indigenous vegetation and habitats of 

significant indigenous fauna – which I will just refer to hereafter as 

“significant areas” – In maintaining and enhancing indigenous 

biodiversity overall. 

 25 

 The policies to achieve this include identification and protection of 

significant areas as sites of ecologic significance, recognition and 

commitment to an ongoing process of identifying areas of significant 

indigenous biodiversity, managing the effects of activities in an SES to 

avoid adverse effects, particularly focused on vegetation clearance, 30 

managing the effects of activities on indigenous biodiversity outside of 

significant areas, encouragement and promotion of the retention of 

indigenous biodiversity and its active management through non-

regulatory methods including incentives and assistance to landowners 

and finally, a guidance on biodiversity offsetting. 35 

 

 The provisions establish a two-tiered hierarchy; first, areas of 

significant indigenous vegetation and habitats of significant indigenous 

fauna are protected through their identification as an SES where they 

have been assessed as meeting significance and are included on the 40 

schedule in appendix 9.1.4(1).  Rules manage the clearance of 

indigenous vegetation within the SES as a non-complying activity. 

 

 Secondly, rules-managed clearance of indigenous vegetation outside of 

an SES to recognise that there are potentially significant areas yet to be 45 

identified as outlined in the evidence of Mr Hooson and Dr Shadbolt.   
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 The rule also seeks, or acts to maintain indigenous biodiversity 

generally. 

 

 For Banks Peninsula, the rules use specific vegetation types and 5 

habitats which allows for clearance below a threshold for some 

habitats.  These rules are based on those currently contained in the 

operative Banks Peninsula plan used for defining significant indigenous 

vegetation. 

 10 

 For the lower plains, the rules-managed clearance of any naturally 

occurring indigenous vegetation.  Clearance above these thresholds is a 

discretionary activity. 

 

 My evidence outlines that within both the SES and outside an SES, a 15 

range of permitted exemptions are provided to enable clearance 

associated with the maintenance of tracks, fences, farming 

infrastructure, strategic infrastructure and construction of new fences 

and tracks.  These provisions are intended to provide certainty or clarity 

for clearance necessary for farming, conservation activities or 20 

maintaining infrastructure.  The provisions have been amended in 

response to submissions to provide further clarification and recognition 

of strategic infrastructure and utilities. 

 

 My evidence addresses the concerns raised by submitters in relation to 25 

the appropriateness of the regulatory approach particularly for 

Banks Peninsula. 

 

 In my view, the approach involving identification of SES is appropriate 

to give effect to the RPS directive to protect areas of significant 30 

indigenous biodiversity on the basis that it provides a robust process for 

assessing and determining significance and provides a degree of 

certainty in knowing where those significant areas are located to enable 

management of land use effects. 

 35 

  [12.45 pm] 

 

 My evidence outlines that the rules alone will not be effective on their 

own and that it is necessary to have a combination of regulatory and 

non-regulatory methods which is expressed through the policy 40 

framework, particularly policy 4, and those methods were outlined by 

Dr Appleton yesterday.   

 

 In terms of Banks Peninsula, the key difference with the operative plan 

is that SES have been identified, mapped and included in proposal 9.1 45 

with greater restrictions on clearance within the SES to protect the 
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values.  Outside of an SES, the approach taken is similar to that in the 

operative plan as asserted by the 2007 consent order in that clearance is 

allowed where it is less than the specified thresholds outlined along 

with the permitted exemptions.   

 5 

 The difference is that these thresholds now are more visible as part of a 

rule rather than a definition and the activity status has been reduced 

from non-complying to discretionary for such clearance.  The revised 

proposal reflects a number of amendments sought by submitters with 

the key changes discussed in my evidence as refinement of the policy 10 

framework to provide clarity in outcomes, greater recognition of 

landowners and improved links to the rules.  The inclusion of a new 

policy and restricted discretionary activity status for indigenous 

vegetation clearance related to strategic infrastructure and utilities, 

restructuring of the rules to reduce duplication and improved clarity, 15 

inclusion of additional matters of discretion and ensuring that the 

biodiversity offsetting framework reflects current best practice.   

 

 In the past week, I have had further discussions with some submitters 

to progress towards resolution of outstanding issues.  The key area of 20 

ongoing discussion has been in relation to the areas of disagreement 

contained in the evidence as they relate to policy 2 and, in particular, its 

reference to “no net loss”, along with links through to proposal 11. 

 

 At this stage, two options for alternative wording have been discussed, 25 

however, agreement has not been reached.  I intend to continue 

discussions with submitters during the hearing to try and resolve this 

matter if possible and I understand we have a meeting this afternoon to 

try and further progress those discussions. 

 30 

 In terms of the areas of disagreement with the Crown, since filing my 

rebuttal evidence I have agreed to amend point 7 of the biodiversity 

offsetting framework contained in appendix 9.1.4(5) which relates to 

the concept of trading-up, in the manner sought by Anna Cameron’s 

evidence-in-chief outlined in her paragraph 7.4.3 through to 7.4.8.  This 35 

involves the addition of some words at the end of that point. 

 

 I can run through those if wish me to, or we can just refer to them there. 

 

SJH:    Just refer to them as you go through. 40 

 

MS HOGAN:   Yes.  In addition, paragraph 4.10 of the Crown’s opening legal 

submissions recommends an amendment to rule 9.1.2.2.3 RD3 which 

relates to clearance related to strategic infrastructure and utilities.  They 

have highlighted that there is a need to provide an additional linkage 45 

cross-referencing rules in chapter 7, Provide for Maintenance and 



 Page 225 

  

Ch9: Natural and Cultural Heritage Commenced 18.01.16 

Minor Upgrades of Roads.  I agree with this amendment and consider 

that it will provide some further clarity within the rule. 

 

 Overall, my evidence outlines my view that the revised proposal 

provides an appropriate framework for the protection of significant 5 

indigenous biodiversity and maintenance of indigenous biodiversity in 

the district.  This gives effect to higher order policy directions, namely 

the RPS, and recognises that the majority of the district is identified as 

a national priority with less than 20 percent of its indigenous vegetation 

remaining as outlined by Mr Hooson and Dr Shadbolt.  The revised 10 

proposal seeks to balance protection with recognition that the majority 

of significant areas are located on private land in the rural environment 

through the provision of permitted exemptions.   

 

 However, I acknowledge that there is an opportunity for improvement 15 

in the provisions in light of the matters raised by the panel yesterday 

and I am open to considering alternative options that will better achieve 

the overall objectives of the chapter. 

 

SJH: Thank you.  Mr Radich? 20 

 

<CROSS-EXAMINATION BY MR RADICH [12.49] 

 

MR RADICH:   Thank you, sir. 

 25 

 Ms Hogan, I just want to raise with you, I think you have largely 

covered them, the limited matters that remain under discussion with the 

Crown and I wonder if, and I am sorry I did not ask this in advance, if 

the evidence of Anna Cameron, the rebuttal evidence of Anna Cameron 

at appendix 1 could be brought up?  And that appendix begins on 30 

page 22 of that evidence. 

 

 Just as that is coming up, the point I am going to raise is in relation to 

policy 2 and you have mentioned, Ms Hogan, that there were two 

options that are under consideration for an adjustment to those words. 35 

 

  [12.50 pm] 

 

MS HOGAN:   Correct. 

 40 

MR RADICH:   And did I hear you rightly to say that they were – It will be the 

subject of further discussion this afternoon? 

 

MS HOGAN:   Yes. 

 45 
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MR RADICH:   All right, well I will not take it – thank you, that is the 

attachment, if you could not go to page 33 of the document. 

 

 So one of the – just a moment, sorry, am I looking at the wrong one?  I 

am sorry, I am looking at the wrong document, but let me just do it this 5 

way, my apologies to all.  One of the amendments to policy 2 that is 

being discussed is, and you might have heard my questions perhaps to 

Mr Hooson this morning. 

 

MS HOGAN:   Yes. 10 

 

MR RADICH:   And I referred there to a cascading approach effectively to 

looking at offsetting, does that ring a bell to you when I use that term? 

 

MS HOGAN:   Yes. 15 

 

MR RADICH:   So that one would look at a sequence of provisions that would 

say first of all avoid significant effects in the first instance on 

indigenous biodiversity and then require a minimisation of effects and 

then require mitigation before one was to look at net loss, is that one of 20 

the options that is being considered? 

 

MS HOGAN:   Yes, yes, it is. 

 

MR RADICH:   And do you understand, Ms Hogan, the basis for that 25 

cascading approach rather than referring to offsetting alone? 

 

MS HOGAN:   Yes, yes, I do. 

 

MR RADICH:   And would you support an approach of that sort, generally 30 

speaking? 

 

MS HOGAN:   Yes, I do, generally speaking, because I do not agree that 

everything will end up in an offset situation. 

 35 

MR RADICH:   And I think I understand you to accept in terms of looking at 

appendix 9.1.4.5 that those additional words that the Crown was asking 

to be inserted in which you have now think you have agreed in your 

own view can be inserted which read “the values being lost are not 

irreplaceable or vulnerable”, are relevant words to include and 40 

important? 

 

MS HOGAN:   Yes. 

 

MR RADICH:   Thank you.  Another adjustment to the provision that is being 45 

sought and by the provision it is, again, it is 9.1.1.2, the policy on land 
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management, is a distinction within outside sites of ecological 

significance areas within the costal environment and areas without the 

coastal environment and there was a suggestion by Ms Cameron for the 

Crown that there be some additional words and I will read them to you 

outside of the coastal environment, “Any significant adverse effects on 5 

indigenous biodiversity values are avoided and for all other adverse 

effects achieve a net gain,” do you recall the suggestion that words of 

that sort be included? 

 

MS HOGAN:   Yes, in relation to Policy B. 10 

 

MR RADICH:   Correct, and do you see the relevance of this approach to 

clearance within and outside the coastal environment and the slight 

distinction that is drawn? 

 15 

MS HOGAN:   Yes, I understand where it is coming from but I am not fully 

convinced that we need that distinction within that policy but I am 

happy to consider it further. 

 

MR RADICH:    Okay, and that will be the subject further discussion then, 20 

thank you.  And then finally there is a new subparagraph E to go into 

this provision that I think the people have agreed to in terms of 

recognising the locational, operational, technical requirements of more 

than minor upgrades to infrastructure and utilities and there was the 

suggestion that some of the words in the originally proposed provision 25 

be deleted, the last portion of that sentence, is that something that you 

are familiar with? 

 

MS HOGAN:   Yes, I am familiar with that. 

 30 

MR RADICH:   And your position on that, if you would. 

 

  [12.55 pm] 

 

MS HOGAN:   I think initially in terms of accepting, I did accept the addition 35 

of that policy as proposed by Transpower through their evidence and 

my rebuttal evidence accepts that. 

 

 On reviewing the policy directions within the RPS I think the RPS is 

quite clear in relation to infrastructure and utilities and the expectation 40 

of the steps that need to be taken in terms of avoidance, and sometimes 

they refer to remedy or mitigate as well.   

 

 So potentially without the addition or the reference to those things, 

there may be a slight gap in terms of the policy framework in relation 45 

to strategic infrastructure in particular so at this point I am probably 
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more inclined to retain my – I prefer the option that I have in my 

rebuttal evidence. 

 

MR RADICH:   All right.  And just for the record, the words that we are 

talking about when we look at subparagraph E of that provision begins 5 

with the words, “By managing any associated removal.”  Is that right? 

 

MS HOGAN:   Yes. 

 

MR RADICH:   Yes, all right, thank you.  And that will be the subject of 10 

further discussion also this afternoon. 

 

MS HOGAN:  Yes, I understand Transpower will further that discussion as 

well. 

 15 

MR RADICH:   All right, thank you.  Now, the final point that I need to raise 

with you is in relation to RD3 9.1.2.2.1 and you have covered this.  I 

just wanted for the record to include the provisions and you referred to 

the fact that there were, when you look at RD3 and the description in 

the second column and you have got a reference that you have included 20 

there already now to P9, 11.3.1.1, the additional provisions in my right 

were rule 7.2.2.1, P12 and 13.  Are they the provisions that you are 

agreeing to include? 

 

MS HOGAN:   Yes, yes. 25 

 

MR RADICH:   And those provisions are, am I right, to make it clear that 

maintenance and minor upgrades of the sort that are provided for in 

those provisions in Chapter 7, continue to be permitted activities and 

that this provision, RD3, is really only applying to new and major 30 

upgrades? 

 

MS HOGAN:   Yes, correct. 

 

MR RADICH:   Thank you.  Thank you your Honour, no further questions. 35 

 

SJH:   Thank you.  Ms Limmer? 

 

<CROSS-EXAMINATION BY MS LIMMER [12.57 pm] 

 40 

MS LIMMER:   Thank you, sir. 

 

 Ms Hogan, just starting with a point you were just answering in respect 

of the mitigation hierarchy for offsetting being cautioned policy 2, I 

wonder if we can look at your policy 5 on page 5 and 6 of your 45 

attachment A, and clause B of that policy runs over the page and you 
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would agree that subparagraph I embodies that mitigation hierarchy 

from the DOC guidance, is that correct? 

 

MS HOGAN:   Yes, that is correct. 

 5 

MS LIMMER:   So as a planner, what benefit do you see in repeating that 

hierarchy in policy 2? 

 

MS HOGAN:  The benefit that I see within that is that it actually clearly 

outlines in the first instance the expectation of avoidance and then 10 

stepping through the hierarchy before you even get to the offsetting 

policy which only is intended to deal with residual adverse effects.  

 

MS LIMMER:   Well, isn’t policy 2 about the outcome of management of SES 

sites? 15 

 

MS HOGAN:   Yes. 

 

MS LIMMER:   And isn’t policy 5 about the appropriate application of 

offsetting? 20 

 

MS HOGAN:   It is. 

 

MS LIMMER:   And isn’t compliance with the mitigation hierarchy an element 

of appropriate application of offsetting? 25 

 

MS HOGAN:   Yes. 

 

MS LIMMER:   Ms Hogan, I would like to talk about objective one as well. 

 30 

 Now, if I could being objective 9.2.3 of the Regional Policy Statement 

up, that is at page 106.  Now, you would accept that objective differs in 

terms of what it seeks for areas as compared to what it seeks for values 

and ecosystem functions, do you agree with that? 

 35 

MS HOGAN:   Different from the objective in the revised proposal? 

 

MS LIMMER:   No, sorry, just looking at that objective it seeks that areas be 

identified and it seeks that values and functions be protected.  Would 

you agree with that? 40 

 

MS HOGAN:   Yes, I agree with that. 

 

  [1.00 pm] 

 45 

MS LIMMER:   So it does not treat those terms interchangeably? 
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MS HOGAN:   No. 

 

MS LIMMER:   And if we look at your objective 1B at page 3 of your rebuttal 

attachment A? And that objective, you have gone from protecting areas 5 

to protecting values and functions, and back to protecting areas; do you 

think there is a difference between protecting areas and protecting their 

values and functions? 

 

MS HOGAN:   Protecting values and functions is part and parcel of protecting 10 

areas.   

 

MS LIMMER:   Well you have heard in response to Dr Mitchell’s evidence, 

Mr Hooson accepted that SES, some will have higher values and some 

will have lower values, because they have been chosen by one criteria 15 

only? 

 

MS HOGAN:   Yes. 

 

MS LIMMER:   And is it still your opinion that it is appropriate to have an 20 

objective that seeks to protect an area as opposed to their values and 

functions given those areas will contain different values? 

 

MS HOGAN:   I mean I see it as an overall outcome is we do protect those 

areas, and implicit within that is that they have gone through an 25 

assessment process, which includes their values and their functions.   

 

MS LIMMER:   So when the RPS drew a distinction between those matters 

and its objective you do not think it needs to be given effect to in this 

objective? 30 

 

MS HOGAN:   I mean that objective gives effect to it, whether or not it gives 

effect fully, we would just repeat the RPS objective, and it would give 

effect to it. 

 35 

MS LIMMER:   Ms Hogan, I turn quickly now if I can please to the issue of 

activity status within an SES. Your experience includes making 

recommendations on consent applications as to grant or decline.  Is that 

correct? 

 40 

MS HOGAN:   I have, yes, have had experience as a consent planner a long 

time ago, yes.   

 

MS LIMMER:   And if vegetation clearance within the golf course height was 

a non-complying activity and a proposal came forward that would 45 

create a net loss in biodiversity you would accept that to determine if it 
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met the gateway test you would have to look at all the objectives and 

policies in the plan? 

 

MS HOGAN:   Yes.   

 5 

MS LIMMER:   So it may or may not proceed despite failing the policies in 

chapter 9? 

 

MS HOGAN:   Yes. 

 10 

MS LIMMER:   And if it proceeded through that test, you would have to weigh 

all the costs and benefits of the proposal? 

 

MS HOGAN:   Correct, yes. 

 15 

MS LIMMER:   And conceivably even a proposal that failed the chapter 9 

provisions might be granted as a result of countervailing factors, such 

as the economic benefit? 

 

MS HOGAN:   Yes.   20 

 

MS LIMMER:   Now if that same application came forward, one that caused a 

net loss, but you could only look at chapter 9, and you could only look 

at the effects on values in ecosystem functions, can you imagine any 

grounds upon which you could recommend grant of that application? 25 

 

MS HOGAN:   If it failed the policy framework? 

 

MS LIMMER:   Yes. 

 30 

MS HOGAN:   No.   

 

MS LIMMER:   So the status would not give you grounds to grant it? 

 

MS HOGAN:   So the status would not give you grounds to grant it. 35 

 

MS LIMMER:   No. 

 

MS HOGAN:   No, the activity status alone would not.  Sorry, well unless it 

was a controlled activity of course. 40 

 

MS LIMMER:   No, I am not talking about a controlled activity. 

 

MS HOGAN:   No, that is right. 

 45 
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MS LIMMER:   One final question, Ms Hogan, if I could look at page 107 of 

the Regional Policy Statement.  Method 3 in the second paragraph, Ms 

Hogan, that includes reference to appropriate rules, do you agree that 

allows some judgement as to when a rule is appropriate? 

 5 

MS HOGAN:   Yes, I do. 

 

MS LIMMER:   Thank you sir, those are all my questions. 

 

SJH:   Thank you, well we will take the luncheon adjournment now until 1.45 10 

pm.  Ms Hogan, you are under cross-examination, you know that 

means. 

 

MS HOGAN:   Yes. 

 15 

SJH:   Thank you. 

 

MR CONWAY:   Sir? 

 

SJH:   Yes, Mr Conway? 20 

 

  [1.05 pm] 

 

MR CONWAY:   Just on that point, very briefly, I am conscious of the 

question prior to Ms Hogan coming to the stand about clarifying with 25 

me - - - 

 

SJH:   Oh, she can certainly discuss that. 

 

MR CONWAY:   Are we able to?  Thank you. 30 

 

SJH:   Yes, no it does not extend to that.  Thank you. 

 

ADJOURNED [1.05 pm] 

 35 

RESUMED [1.45 pm] 

 

SJH:   Yes, thank you.  Ms Hogan you are still on your formal oath? 

 

MS HOGAN:   What is that sorry? 40 

 

SJH:   You are still on your former oath? 

 

MS HOGAN:   I am. 

 45 

SJH:   Thank you, now Mr Chapman – sorry, Mr Anderson? 
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<CROSS-EXAMINATION BY MR ANDERSON [1.45 pm] 

 

MR ANDERSON:   Thank you, sir good afternoon.  You have read Mr 

Bailey’s evidence. 5 

 

MS HOGAN:   I have, yes. 

 

MR ANDERSON:   He refers to - - -  

 10 

JUDGE HASSAN:   Mr Anderson could you - - -  

 

SJH:   The microphone. 

 

MR ANDERSON:   Sorry, this is an ongoing issue between myself and Mr 15 

Schulte, is that better?  He refers to some clearance on taking Hickory 

Bay? 

 

MS HOGAN:   Yes. 

 20 

MR ANDERSON:   Have you read Mr Faulk’s evidence? 

 

MS HOGAN:   I have. 

 

MR ANDERSON:   He indicates that that clearance had a resource consent. 25 

 

MS HOGAN:   Yes, he does. 

 

MR ANDERSON:   Now you have got a request from Forest and Bird to 

confirm whether or not the consent referred to by Mr Faulks existed, do 30 

you recall that? 

 

MS HOGAN:   Yes. 

 

MR ANDERSON:   Did you manage to do that? 35 

 

MS HOGAN:   I have investigated in our electronic filing systems.  I have not 

been able to find any evidence of a consent that is referred to however, 

it may be under a different name or a different property but from my 

current research I have not been able to find that. 40 

 

MR ANDERSON:   Thank you.  I just want to move onto now to that question 

of definitions.  Would you agree with me as a matter of principle that 

definitions need to be certain? 

 45 

MS HOGAN:   Yes, they do. 
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MR ANDERSON:   Would you agree with me that when the definitions in the 

higher order documents should match the definitions in the lower order 

documents? 

 5 

MS HOGAN:   Yes, they should align most definitely. 

 

MR ANDERSON:   They should align? 

 

MS HOGAN:   Yes. 10 

 

MR ANDERSON:   Now in the definitions and that is page 113 of the 

Regional Policy Statement on the bottom right in a blue box there is a 

definition of biodiversity offset. 

 15 

MS HOGAN:   Yes, there is. 

 

MR ANDERSON:   That is similar but not identical to the one that you 

proposed in your definition section, page 27. 

 20 

MS HOGAN:   Yes, correct. 

 

MR ANDERSON:   Would I be correct in saying that it would be appropriate 

to use the RPS definition, rather than the one that has been put up 

there? 25 

 

MS HOGAN:   Yes, it would be appropriate in terms of achieving consistency 

and provided it met that previous principle in terms of certainty, yes. 

 

MR ANDERSON:   Yes, thank you.  Now if we drop down one line on page 30 

27 of your annexure and this is the definition of no net loss, that is just 

below the biodiversity offset you have got a definition of no net loss. 

 

MS HOGAN:   Yes, sorry. 

 35 

JUDGE HASSAN:   What page Mr Anderson?  

 

MR ANDERSON:   Page 27 of Annexure A. 

 

MS HOGAN:   I think it is 30. 40 

 

MR ANDERSON:   I might be using the wrong one, my apologies I am using 

the wrong document.  Thank you page 30 of your rebuttal evidence, 

Annexure A, now that definition again is not the same as the definition 

in the RPS is it? 45 
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MS HOGAN:   No, it is not. 

 

  [1.50 pm] 

 

MR ANDERSON:   Would you agree with me that the definition from the RPS 5 

should be inserted there? 

 

MS HOGAN:   From my reading on the definition in the RPS it is quite an 

extensive definition that takes quite a broad view.  In this respect, this 

is directly referring to offsetting or am I leading you up a garden path?  10 

Sorry. 

 

MR ANDERSON:   Good question.   

 

MS HOGAN:   Sorry, that was my recollection that that is what it referred to. 15 

So the definition of “no net loss” on page 198, from my understanding 

or just in reading this, the definition in the RPS takes a very broad view 

of no net loss whereas the definition that has been applied here is 

specifically related to offsetting so where I am getting at is you could 

read that, the RPS definition, as not necessarily applying to the concept 20 

of offsetting, that it may be trying to get at a broader description of no 

net loss. 

 

MR ANDERSON:   But a member of the public or even some professionals 

might get confused if you had a definition of no net loss in the RPS and 25 

a different definition and you try to draw the distinction you have just 

drawn between them. 

 

MS HOGAN:   Yes, I agree. 

 30 

MR ANDERSON:   So you would agree with me that perhaps we would better 

just to have a common definition and - - - 

 

MS HOGAN:   Yes. 

 35 

MR ANDERSON:   And now the next definition there is “net gain”, going 

down on page 30, describes what a net gain is.  Now, would you agree 

with me that that is quite an uncertain concept? 

 

MS HOGAN:   Yes. 40 

 

MR ANDERSON:   And would you also agree with me that it has application 

in out of kind trades? 

 

MS HOGAN:  It has – repeat that, please. 45 
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MR ANDERSON:   It would have application where you could not offset with 

the same type of ecology and you were trying to achieve a net gain by 

doing something in a different ecosystem.  Would that be where you 

would have a net gain, is this where that principle would apply? 

 5 

MS HOGAN:   I think it has to be read in association with the framework in 

the policy in terms of how those net gains are, what the principles 

around those things are.  This is a definition so you have to read it 

within that context. 

 10 

MR ANDERSON:   But would you agree with me that it has application in out 

of kind trades? 

 

MS HOGAN:   Yes, you can apply it if that is the way you want to do so. 

  15 

MR ANDERSON:   Yes, and that would involve comparing different 

ecosystem types? 

 

MS HOGAN:   Yes. 

 20 

MR ANDERSON:   And it will be quite subjective in determining whether the 

comparative values between different ecosystem types? 

 

MS HOGAN:   Well, I am not the ecologist that would do that, but I would 

imagine it could be subjective, yes. 25 

 

MR ANDERSON:   Now, carrying on that theme just a moment longer, 

exhibit 2 is the Guidance on Good Practice Biodiversity Offsetting in 

New Zealand? 

 30 

MS HOGAN:   Yes. 

 

MR ANDERSON:   Could the witness please be provided with a copy of 

exhibit 2.   

 35 

MS HOGAN:   It’s okay, I have got one.   

 

MR ANDERSON:   Now, can I take you to page 22 of that document.   

 

MS HOGAN:   Yes. 40 

 

MR ANDERSON:   And that talks about achieving a net gain through fading 

out and is your understanding that concept relates to out of kind trades? 

 

MS HOGAN:   Yes, so when you are trading something of low value for 45 

something of high value, or is it the other way? 
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MR ANDERSON:   You know that, yes? – because I was going to take you to 

the start of the second paragraph which says pretty much what you 

have just said which talks about trading up being relevant when the 

biodiversity that has been lost is of low value. 5 

 

MS HOGAN:   Yes. 

 

MR ANDERSON:   And if you read that entire section under Achieving a Net 

Gain through Trading Up in that document – have you read that before? 10 

 

MS HOGAN:   I have read it before, yes. 

 

  [1.55 pm] 

 15 

MR ANDERSON:   Would you agree with me that the point that is being made 

in that paragraph is that trading up is only appropriate where you have 

low value biodiversity? 

 

MS HOGAN:   Yes. 20 

 

MR ANDERSON:   Can I take you now to the appendix on biodiversity 

offsetting which is page 28, principle 7.  Now, you have suggested 

some words at the end of that which are not in this document, is that 

correct? 25 

 

MS HOGAN:   Is this in reference to the Crown’s- - - 

 

MR ANDERSON:   Yes. 

 30 

MS HOGAN:   - - - additional wording? Yes. 

 

MR ANDERSON:   Can you just tell me what those words are. 

 

MS HOGAN:   Based on Anna Cameron’s evidence it refers to, I believe it 35 

says: “…and the values being lost are not highly irreplaceable or 

vulnerable” – but you will need to refer to Ms Cameron’s evidence. 

 

MR ANDERSON:   No, that is close enough.  Now, would you agree with me 

that this principle does not make it distinguish between low value sites 40 

and high value sites? 

 

MS HOGAN:   With the addition of those words, or just - - - 

 

MR ANDERSON:   With the addition. 45 
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MS HOGAN:  With the addition.  Sorry, can you just repeat your question 

again. 

 

MR ANDERSON:  I might rephrase the question slightly differently.  Would 

you agree with me that, in order to be consistent with the national 5 

guidelines, paragraph 7 should have a qualifier that it only applies in 

low value sites? 

 

MS HOGAN:   Yes, unless the reference to same or similar, no, yes, okay, yes, 

that probably should.  It could provide some additional clarity, yes. 10 

 

MR ANDERSON:   Now can we now bounce back to the RPS, page 113.  

Now, I want to take you to the very last line of the left-hand column 

where it says “It will deliver a no net loss and preferably a net gain for 

biodiversity conservation”, can you see that? 15 

 

MS HOGAN:   I can. 

 

MR ANDERSON:   And now I would like to take you to your policy 

9.1.1.1.2.5 (ii), sorry, so it is page 6 of your appendix A, policy 20 

9.1.1.1.5 B(ii). 

 

MS HOGAN:   Yes. 

 

MR ANDERSON:   Take you to a second line of that and the word there is 25 

“or”. 

 

MS HOGAN:   Correct, yes. 

 

MR ANDERSON:   Would you agree with me that that should be an “and”? 30 

 

MS HOGAN:   Yes, it probably would add greater certainty.  Just need to 

ensure that it links to the appendix and the definition.  Yes, it should. 

 

MR ANDERSON:   Now, moving to the policy 9.1.1.2, you have got some 35 

words around that in your rebuttal evidence but I understand that 

further discussion is going on amongst the parties about trying to 

resolve any differences? 

 

  [2.00 pm] 40 

 

MS HOGAN:   Yes, there is. 

 

MR ANDERSON:   I guess, sir, there is a procedural issue which arises in 

terms of changes to evidence which might come out as a consequence 45 

of the informal conferencing, whatever you want to call it, that is going 
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on, if there are changes to Ms Hogan’s rebuttal evidence as a 

consequence of that, my query is how we deal with those – because I 

cannot really cross-examine her on that. 

 

SJH:   Well are you, or your organisation part of these ongoing discussions? 5 

 

MR ANDERSON:   Yes, they are. 

 

SJH:   We if there is agreement, we will expect to sign a memorandum that 

there is agreement. 10 

 

MR ANDERSON:   And if there wasn’t? 

 

SJH:   If there was not agreement, well there is not agreement.  What are you 

trying to get at? 15 

 

MR ANDERSON:   What I am trying to get at is that my sense is that 

Ms Hogan’s evidence is going to change as to what the appropriate 

wording of 9.1.1.2 is going to end up being in the final wash up of this, 

and I cannot cross-examine her on what is there because I think it is 20 

just going to end up changing.   

 

SJH:   Well if it changes and you are not a party to it, you can apply to have her 

recalled and cross-examined further, because as I understand it the 

change is likely only to come from agreement, in which case you 25 

would not want to cross-examine on it if you agree, would you? 

 

MR ANDERSON:   No. 

 

SJH:   So you could cross-examine on what is there now, that is all we can do.  30 

But if there is a change that you are not agreeing with you can apply for 

leave to have her recalled to examine further. 

 

MR ANDERSON:   Thank you, sir.  Are you of the view that 9.1.1.12 A(ii) is 

appropriate? 35 

 

MS HOGAN:   At the time of writing my rebuttal I suggested it was, however, 

I did leave a little bit of an opening to say that it still required some 

further wordsmithing.   

 40 

MR ANDERSON:   And have you reached the landing on that wordsmithing? 

 

MS HOGAN:   No.  

 



 Page 240 

  

Ch9: Natural and Cultural Heritage Commenced 18.01.16 

MR ANDERSON:   Okay.  Now, the final topic that I want to talk to you about 

is this business of grazing.  Now in your evidence you acknowledged 

that the grazing exemption is difficult to enforce and monitor? 

 

MS HOGAN:   I have, yes. 5 

 

MR ANDERSON:   But you consider it is a situation where regulatory and 

non-regulatory approaches can work together? 

 

MS HOGAN:   Yes, I do. 10 

 

MR ANDERSON:   And that regular liaison with the landowner can assist and 

ensure that the level of grazing is appropriate for the vegetation type? 

 

MS HOGAN:   Yes.  15 

 

MR ANDERSON:   Did you hear Dr Appleton’s evidence yesterday? 

 

MS HOGAN:   I did. 

 20 

MR ANDERSON:   And he indicated that there were a range of options being 

considered in terms of these non-regulatory methods? 

 

MS HOGAN:   Yes. 

 25 

MR ANDERSON:   And that a non-regulatory method that has been adopted is 

$80,000 for an advice programme? 

 

MS HOGAN:   That is one of the methods, yes.   

 30 

MR ANDERSON:   But that is the only one that has been adopted at this stage? 

 

MS HOGAN:   In terms of Council approval and funding, yes. 

 

MR ANDERSON:   And no decisions are yet been made on how to spend the 35 

$80,000? 

 

MS HOGAN:   No, not as yet, however, appendix 2 attached to the section 32 

for Chapter 9 does provide some broad overview of how they intend to 

use the package.   40 

 

MR ANDERSON:   But at this stage there is no confirmed process of regular 

liaison with landowners? 

 

MS HOGAN:   Not as far as I am aware. 45 
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MR ANDERSON:   And so at the current point in time, the non-regulatory 

method that you suggest would be appropriate is not actually in place? 

 

MS HOGAN:   Not currently in place.   

 5 

MR ANDERSON:   Now even if it was in place, and imagine the grazing 

exemption is in place and we had your non-regulatory advice method in 

place, if you have a landowner who is determined to heavily graze over 

relatively un-grazed SES, there is nothing your advice programme 

could do to stop that, if he was determined to do so? 10 

 

MS HOGAN:   No, not if the landowner was determined to do so. 

 

MR ANDERSON:   Now you were here yesterday, is that right? 

 15 

MS HOGAN:   I was. 

 

MR ANDERSON:   And you would have heard the Panel’s comments about 

grazing and things like that. 

 20 

MS HOGAN:   Yes. 

 

MR ANDERSON:   Now would you support an alternative regime to manage 

grazing in terms of the issue that I think is problematic, is that you go 

from not letting anything to a non-complying activity status, which 25 

obviously is to get consent for, if you triggered the requirement? 

 

  [2.05 pm] 

 

MS HOGAN:   Yes, unless you are in Banks Peninsula where there are 30 

thresholds of course, and if you are outside an SES then it is 

discretionary, as currently termed for. 

 

MR ANDERSON:   In terms of an existing SES which is currently being 

grazed – sorry, if you had an SES and proposed to do a little bit of 35 

grazing in it, that would trigger a non-complying consent with their 

catchment place. 

 

MS HOGAN:   Yes, it would currently.   

 40 

MR ANDERSON:   And that is, I think my sense, was that that might be a little 

bit of a draconian approach to the management of grazing. 

 

MS HOGAN:   Yes, it is. 

 45 
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MR ANDERSON:   Do you think a better way might be to be slightly more 

sophisticated about it and have a rule package or a rule directive related 

to grazing, you could have a different activity status, for example 

restricted discretionary? 

 5 

MS HOGAN:   You could, yes, if we could develop a rule along those lines, 

and if it was still considered necessary or appropriate, as was pointed 

out in terms of the RPS. 

 

MR ANDERSON:   But do you think that would be a better way of managing 10 

it than a non-complying activity status? 

 

MS HOGAN:   Definitely, yes. 

 

MR ANDERSON:   Sorry, I did say it was my last thing, but I have actually 15 

got one final question for you.  And again, if we can go back to the 

definitions – there is a definition there of indigenous vegetation clear 

offs.   

 

MS HOGAN:   Yes. 20 

 

MR ANDERSON:   Now, would you agree with me that there is some room 

for improvement in that definition? 

 

MS HOGAN:   I am open to consideration if there is opportunity to improve, 25 

yes. 

 

MR ANDERSON:   And one of the issues that seems to arise with it, is it refers 

to felling or clearing as the generic thing you do, and it has got a non-

exhaustive list which includes artificial drainage. 30 

 

MS HOGAN:   It does, yes.   

 

MR ANDERSON:   I guess the question arises is it is not obvious how 

artificial draining might be felling or clearing? 35 

 

MS HOGAN:   Yes, I understand. 

 

MR ANDERSON:   And another issue is that in some circumstances, would 

you agree that grazing would be vegetation clearance, because you 40 

need consent for it? 

 

MS HOGAN:   Yes, as it currently stands. 

 

MR ANDERSON:   But that is not in the list of things? 45 
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MS HOGAN:   No, it is not, no. 

 

MR ANDERSON:   So would you agree with me that those improvements 

could be made to that definition, if the definition was amended so that 

“felling or clearing” was changed to “removal or modification”? 5 

 

MS HOGAN:   Yes, I am reasonably comfortable with that amendment, yes. 

 

MR ANDERSON:   And grazing was added to the list of things, would you 

agree that would be an improvement on the definition? 10 

 

MS HOGAN:   Certainly the first part of it.  I think in terms of the addition of 

grazing; yes, I acknowledge that it is a form of clearance and that the 

rules currently acknowledge that.  I would like the opportunity just to 

think that through a little bit more in terms of the implications for the 15 

rules in the upcoming discussions next week. 

 

MR ANDERSON:   And I guess it links back to my earlier question, is if we 

had a rule package around grazing then you would probably be a lot 

more comfortable putting grazing in there if you knew exactly how it 20 

was going to be dealt with. 

 

MS HOGAN:   Yes, provided it provided a level of certainty, practicality and 

all those things that you just talked about in terms of enforceability and 

was reasonable.   25 

 

MR ANDERSON:   But there is no reason why such a provision could not be 

drafted? 

 

MS HOGAN:   No, I am open to consideration to that.  30 

 

MR ANDERSON:   I have got no further questions, sir. 

 

SJH:   Thank you.  Just keep an eye on your time limit, please. 

 35 

MR ANDERSON:   Sorry.   

 

SJH:   Mr Schulte? 

 

<CROSS-EXAMINATION BY MR SCHULTE [2.09 pm] 40 

 

MR SCHULTE:   Ms Hogan, good afternoon.  Just to start with, in your 

evidence-in-chief at para 8.5 you mention that the RPS or I suppose the 

driver for the rules is the identification and protection of areas of 

significant indigenous vegetation and also appropriate rules to manage 45 

clearance. 
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  [2.10 pm] 

 

 Now, the RPS itself does not require that you have rules itself, does it, 

it actually requires that you have appropriate methods to deal with that 5 

so that can include things other than rules too, can it not? 

 

MS HOGAN:   It can do although – just hang on a second.  I believe it does 

actually state, “will include appropriate rules that manage clearance of 

indigenous vegetation” on page 107 of the policy 931, method 3. 10 

 

MR SCHULTE:   Method 3.   

 

MS HOGAN:   So it has got the two tiered? 

 15 

MR SCHULTE:   Sorry, got that, yes.  No, that is correct, thank you. 

 

 I guess what I wanted to lead onto there was in fact, the fact that there 

are these non-regulatory methods that have been discussed with 

Dr Appleton and which you have referred to also in your evidence as 20 

providing another means of achieving the protection and of enabling 

landowners to at least get some relief from the effects of the rules 

themselves, would that be right? 

 

MS HOGAN:   Yes, I see them as working together. 25 

 

MR SCHULTE:   But at the present time though you would accept that those 

are fairly limited, wouldn’t you? 

 

MS HOGAN:   Yes, I do accept that. 30 

 

MR SCHULTE:   And I guess the question that that begs I guess is what 

incentives really are there in terms of the policy 4 I think it is that 

actually says to provide incentives, what incentives are there for a 

landowner in the situation, for example of the Bayleys, where because 35 

the land is all included there is an inability I suppose or a lack of need 

for the Council to really engage on non-regulatory matters because 

everything is protected anyway so you are not actually encouraging 

protection are you, it is not necessary? 

 40 

MS HOGAN:   By the landowner? 

 

MR SCHULTE:   Well, the Council’s engagement in collaboration so there is 

no incentive for the Bayleys to actually look at those non-regulatory 

methods other than perhaps trying to get some rates relief which of 45 

course will happen because of the lowering of property values? 
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MS HOGAN:   Yes. 

 

MR SCHULTE:   And maybe to try and get a waiver of some resource consent 

fees which I guess is in the lap of the Gods in terms of whether the  5 

Council would agree to that because it is not specified in the plan, is it? 

 

MS HOGAN:   No, it is not specified but in my view those are exactly the type 

of things that would need to be put in place to recognise public good 

that has been undertaken.  And it needs to be a range of methods not 10 

just one, but a range of methods and in terms of incentive, I mean I also 

see it as a two-way street, you know, the landowners can come to 

Council to seek some form of assistance, whether it is advice or rates 

relief et cetera.   

 15 

MR SCHULTE:   Right, so if we put rates relief to the side because I think that 

does raise a bit of sort of a whole issue in terms of what happens to 

property values.  But I suppose again where I am leading to is the idea 

that the plans and the collaboration that is required for those obviously 

would be high on your list of potential methods that could be used in 20 

terms of furthering protective outcomes? 

 

MS HOGAN:   Yes. 

 

MR SCHULTE:   And we have discussed in discussions between the Council 25 

and the Bayleys the idea of biodiversity management plans but I think 

they have also been referred to as farm environment plans, is there any 

conceptual difference between those as far as you are aware? 

 

MS HOGAN:   Well, the farm environment plan has a very specific list of 30 

requirements and it is directly related to the management of nutrients in 

terms of Regional Council’s requirements.  Albeit I did look at what 

those requirements were last night and they do actually say that as part 

of any farm environment plan that they expect identification of 

significant areas of indigenous vegetation and habitats of significant 35 

fauna, which to me provides I guess an interesting nexus and maybe an 

opportunity. 

 

MR SCHULTE:   So a starting point? 

 40 

MS HOGAN:   A starting point, yes. 

 

MR SCHULTE:   So you would not have to reinvent the wheel entirely if you 

had a farm environment plan you could do that and build on it? 

 45 
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MS HOGAN:   No, you could potentially, obviously there is a lot of process 

matters that you would have to work through but as opposed to 

biodiversity management plan which in my view, and I have done a bit 

of thinking about the use of these methods over the last few years, but 

they would be specifically related to managing those biodiversity 5 

values within the wider context of that property or beyond the property. 

 

  [2.15 pm] 

 

MR SCHULTE:   Right, and the solution that we have discussed, again in the 10 

context of the Bayleys, is if a biodiversity management plan was, as a 

condition of having a biodiversity management plan they could then 

qualify for a more benign activity status? 

 

MS HOGAN:   Yes, potentially you could use it in that manner, yes. 15 

 

MR SCHULTE:   And I guess in terms of that more benign status you would 

want to at least give them, you couldn’t give them absolute certainty 

obviously but some surety that that process would actually lead them to 

some positive outcomes for them too, would that be your way of 20 

looking at it? 

 

MS HOGAN:   Yes, so it would both in terms of discussions with Council and 

I mean potentially in terms of activity status.  I mean you still have a 

policy framework that at the moment is quite strong in terms of 25 

avoidance. 

 

MR SCHULTE:   Yes.  In terms from that, the discussions in the last couple of 

days though have I suppose geared more towards the idea of restricted 

discretionary activity status, or the potential for restricted discretionary 30 

activity status, as opposed to fully discretionary activity status, would 

you be able to support restricted discretionary activity status in the 

context that we are talking about? 

 

MS HOGAN:   There is the potential to do so provided that a rule was set up 35 

well and the policy framework was still quite strong and obviously 

there is still a cost to developing management plans as well so they 

need to be – and you can deal with those things anyway through the 

framework or matters of discretion. 

 40 

MR SCHULTE:   So in terms of the matters of discretion, where they are 

identified at 9.1.3.2 of annexure A which is at page 16 of 32; can you 

identify, or does anything I suppose spring to mind, in terms of 

additions to that list that you would see as being necessary for a useful 

restricted discretionary rule to be applied? 45 
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MS HOGAN:   In relation to a management plan approach? 

 

MR SCHULTE:   Yes. 

 

MS HOGAN:   Obviously the whole context within which that management 5 

plan sits, what the requirements are for that and how it needs to be 

assessed in relation to that framework so - - - 

 

MR SCHULTE:   So would that not – sorry, would the management plan itself 

be a matter that is included in the discretion so that the way that it has 10 

been developed and its content and all the rest of that sort of? 

 

MS HOGAN:   Yes, I mean and that is something that you would have to 

explore in terms of whether or not you actually specify that within the 

contents of that management plan or the expectation, it could be a 15 

policy, it could be a number of methods. 

 

MR SCHULTE:   So in other words it is possible to go restricted discretionary 

as opposed to fully? 

 20 

MS HOGAN:   It is possible, yes, to consider. 

 

MR SCHULTE:   Okay.  No further questions. 

 

SJH:   Thank you.  Mr Chapman? 25 

 

<CROSS-EXAMINATION BY MR CHAPMAN [2.18 pm] 

 

MR CHAPMAN:   Good afternoon, I have got five topics I want to raise with 

you, some of which have already been raised so I am going to cut down 30 

on those issues, but the first one, just a very general issue, do you 

accept that the viability of farming in Banks Peninsula is relatively 

fragile? 

 

MS HOGAN:   Yes, from my understanding. 35 

 

MR CHAPMAN:   Short of rainfall? 

 

MS HOGAN:   Yes. 

 40 

MR CHAPMAN:   Steep terrain? 

 

MS HOGAN:   Yes. 

 

MR CHAPMAN:   Subject to a lot of weed and pest problems; gorse, broom 45 

over the hillsides? 
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MS HOGAN:   From my knowledge, yes. 

 

MR CHAPMAN:   And so if you are farming in that environment do you 

accept that one of your priorities as a farmer to maintain your viability 5 

you would want to keep up your grass cover? 

 

MS HOGAN:   Yes, that would be. 

 

MR CHAPMAN:   And that would allow you to maintain your stock units on 10 

your property, would it not? 

 

MS HOGAN:   Yes, they are connected, yes. 

 

MR CHAPMAN:   And just if we can turn to a moment to the photos that are 15 

annexed to the evidence of Mr Thomas, if we could put those up on the 

screen please.  Do you have those photos with you? 

 

JUDGE HASSAN:   That is 3698, isn’t it? 

 20 

MR CHAPMAN:   3698 if that helps.  Do you have those photos in front of 

you? 

 

MS HOGAN:   I do have a black and white version, yes. 

 25 

  [2.20 pm] 

 

MR CHAPMAN:   I will just show it just to make sure that we are looking at 

the same one given it is not up on the screen, have you got that one in 

front of you, rather a murky looking one, very foggy? 30 

 

MS HOGAN:   Yes. 

 

JUDGE HASSAN:   First in the list is it? 

 35 

MR CHAPMAN:   First in the list, I think, yes, coming up now, that one there.  

If you are looking at that and wanting to maintain the grass cover to 

keep your stock units up, how would you think that Mr Thomas could 

get rid of that gorse? 

 40 

MS HOGAN:   Just in terms of practical, or - - -  

 

MR CHAPMAN:    Yes, I am trying to be practical here, how could he do it? 

 



 Page 249 

  

Ch9: Natural and Cultural Heritage Commenced 18.01.16 

MS HOGAN:   From my understanding of gorse removal you could hand spray 

or hand backpack spray, or I guess the easy solution would be aerial 

spraying. 

 

MR CHAPMAN:   And if that aerial is inside an SES, can Mr Thomas continue 5 

to do aerial spraying of it? 

 

MS HOGAN:   No. 

 

MR CHAPMAN:   So if he is down to hand spraying and we know that there 10 

are already indigenous species in with the gorse that you see in front of 

you, what would Mr Thomas have to do to be able to identify that he is 

within the permitted activity rules? 

 

MS HOGAN:   In terms of spraying? 15 

 

MR CHAPMAN:   Yes, terms of spraying? 

 

MS HOGAN:    He would need to ensure that the spraying does not clear 

vegetation. 20 

 

MR CHAPMAN:   So virtually he would - - - 

 

MS HOGAN:    Sorry, indigenous vegetation. 

 25 

MR CHAPMAN:   - - - need an ecologist standing alongside the sprayer 

virtually, wouldn’t he? 

 

MS HOGAN:   If he did not have that knowledge and understanding of his 

property. 30 

 

MR CHAPMAN:   Just flick down to the next photo please.  Do you accept 

that this photo shows a very clear demarcation between the bush areas 

on the Thomas property that have never ever been touched, and those 

where clearance has occurred and tussock and exotic grass as well as 35 

probably regenerating species in that tussock area, is evident.  There is 

a very clear demarcation there, is there not? 

 

MS HOGAN:   There is, yes, from that image. 

 40 

MR CHAPMAN:   And expanding the area out beyond that – if I can use the 

expression “pristine” indigenous vegetation, becomes highly 

problematic for Mr Thomas in terms of applying the rules, does it not? 

 

MS HOGAN:   It does in the ability to change that land use surrounding it, yes.  45 

 

MR CHAPMAN:   Would it not be clearer to have the boundaries drawn 

around the pristine indigenous vegetation? 

 



 Page 250 

  

Ch9: Natural and Cultural Heritage Commenced 18.01.16 

MS HOGAN:   It would provide clarity. 

 

MR CHAPMAN:   And do you accept that Mr Thomas has done that in terms 

of his demarcation of the areas that he knows on his property that are 

clearly indigenous vegetation that he and the Council wish to maintain? 5 

 

MS HOGAN:   I have not been to the site and I was not involved in any 

assessment but if Mr Thomas has undertaken that, then yes. 

 

MR CHAPMAN:   Just flick down to the next photo please.  It is upside down, 10 

I do not know whether we can deal with that.  You would, again, accept 

that this photo is an area where it is clear that the forest has been 

cleared and what we have got is regenerating native bush together with 

exotic grasses and tussocks.  It is a photo of what we were talking about 

before, of the murky area containing both exotics as well as 15 

regenerating bush?  

 

MS HOGAN:   Well from my knowledge, and I am not an ecologist, so I 

cannot probably determine that it is – sorry, the first part of your 

question, but I can see that there is obviously been grazing, clearance, 20 

there is gorse there etcetera. 

 

MR CHAPMAN:   Go to the next photo, please.  And that is another example 

where there is a very clear boundary between pristine native bush and 

the grazing area? 25 

 

MS HOGAN:   I think there is a clear distinction, yes, between those two.  

Whether or not the tussock area has some ecological benefit would be a 

question for an ecologist. 

 30 

MR CHAPMAN:   Just going back a step to the consultation phase when this 

project was initially kicked off, would you accept that the farmers were 

somewhat misled in terms of where the process was going to when the 

initial approach, the initial knock on the door came on Mr Thomas’ 

farm? 35 

 

  [2.25 pm] 

 

MS HOGAN:   I was not involved in that process, but - - - 

 40 

MR CHAPMAN:   Not worried about that? 

 

MS HOGAN:   No, based on the evidence that I have read, yes, I think that the 

process did let them down. 

 45 

MR CHAPMAN:   Do you think Mr Thomas could ever have envisaged that it 

was going to lead to a non-complying status for him to spray out the 

areas in the foreground of that photograph? 

 

MS HOGAN:   Possibly not, no. 50 
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MR CHAPMAN:   If you turn to the Regional Council policy 9.3.1, that I think 

you discussed with Mr Schulte, and I am going to focus on method 3 

for Territorial Authority Will under 3, in the second paragraph. 

 5 

 Having looked at the photos that have just been up on the screen, do 

you accept that when you are under a mandate to develop appropriate 

rules that manage the clearance of indigenous vegetation, that it was 

directed to those pristine areas of native bush, not to the regenerating 

areas? 10 

 

MS HOGAN:   I think what it is doing, is it is a matter of significance and it 

depends on which part of the region that you are within because those 

values will change depending on what level of vegetation is left. 

 15 

MR CHAPMAN:   But when it uses the expression “clearance”, - - - 

 

MS HOGAN:    Yes. 

 

MR CHAPMAN:   - - - does that not mean complete cutting off of the 20 

indigenous vegetation right across an area? 

 

MS HOGAN:   An area of significant - - - 

 

MR CHAPMAN:   Yes. 25 

 

MS HOGAN:   What it is requiring is that we include appropriate rules to 

manage clearance of indigenous vegetation, and how that appears 

within a plan will depend on what the risks are and what is actually left 

within each district and yes, I mean, it can be developed in many 30 

different ways and one might be a complete clearance to prevent that. 

 

MR CHAPMAN:   Could it also involve an analysis of what is practical for a 

farmer when it uses the expression “appropriate rules”? 

 35 

MS HOGAN:   Yes. 

 

MR CHAPMAN:   Has that been factored in? 

 

MS HOGAN:   Certainly in the revised proposal I have attempted to take that 40 

on board, albeit that it may not have gone far enough and I have 

indicated my willingness to try and look at alternative options for that. 

 

MR CHAPMAN:   So on Mr Thomas’ area that is within side the red line, if I 

can refer to that, just talk me through what Mr Thomas would need to 45 

do to continue to carry out his annual spraying programme – need to 

apply for a consent if these rules were implemented in the form that 

they are in? 
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MS HOGAN:   Well firstly, it would depend on the type of spraying that he 

was undertaking, so if we assumed aerial spraying and he could not 

through – well, depending on what the significance statement says, 

what that vegetation is and how it is density and spread throughout the 

site.  So if there was any – so if the effect of  - - - 5 

 

MR CHAPMAN:   Let us just make it easier for you and let’s just talk about 

the regenerating areas that is in the foreground of those photos.   

 

MS HOGAN:   So the regenerating? 10 

 

MR CHAPMAN:   He is not doing what I am talking might be termed capital 

spraying, he is not looking to get any of the pristine areas into pasture, 

he is just looking at doing those areas that are slowly regenerating with 

the gorse coming through. 15 

 

 If he wants to spray off the gorse, what does he need to do in terms of 

consenting? 

 

MS HOGAN:   Well the removal or targeted spraying of pest plants in 20 

accordance with the Biosecurity Act, is a permitted exemption - - - 

 

MR CHAPMAN:   Okay, so if he wants to have an ecologist and a spray pack 

on his back, he can do it as permitted.  Is that right? 

 25 

MS HOGAN:   That is correct, yes. 

 

MR CHAPMAN:   If he wants to do his normal method which is aerial 

spraying? 

 30 

MS HOGAN:   There is no guarantee that could be provided that there would 

not be any clearance, so therefore a consent would be required. 

 

MR CHAPMAN:    Yes, and what type of consent would it be? 

 35 

MS HOGAN:   Under these rules it would be a non-complying activity. 

 

MR CHAPMAN:   And how do you see that playing out in terms of this room, 

would it do you think, likely to be notified? 

 40 

MS HOGAN:   I would say potentially yes, it would. 

 

  [2.30 pm] 

 

MR CHAPMAN:   So it something that – when Mr Thomas is trying to 45 

preserve his farm viability he is going to have a very significant annual 

expense going on, if you were to apply - - -  

 

MS HOGAN:   Yes. 
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MR CHAPMAN:   - - - to spray different areas, as is his current regime? 

 

MS HOGAN:   Yes, if he applied for it on a year by year basis, yes. 

 5 

MR CHAPMAN:   Just looking to solutions, could you envisage – I know that 

you have talked about a farm environmental plan with Mr Schulte in 

terms of a regional farm environmental plan, but could you see a farm 

environment plan being formulated by someone like Mr Thomas that 

might set out the annual spraying programme that is currently being 10 

done? 

 

MS HOGAN:   In terms of an opportunity to provide for consent or just 

because he wishes to do so? 

 15 

MR CHAPMAN:   Just a farm environmental plan, I will take you to where 

that might lead in terms of - - -  

 

MS HOGAN:   Okay, yes. 

 20 

MR CHAPMAN:   - - - consent in a moment, so the farm environment plan, no 

problems in terms of it being able to do that? 

 

MS HOGAN:   Not as far as I can see. 

 25 

MR CHAPMAN:   No, no.  And could you see a solution whereby, if it were 

an annual programme that has been done over many years, say for 

example of aerial spraying of 30 hectares each year, only on 

regeneration areas, could you see that becoming a permitted activity to 

get this obstacle that we are facing here in this hearing? 30 

 

MS HOGAN:   Within an SES? 

 

MR CHAPMAN:   Yes? 

 35 

MS HOGAN:   I am not sure I would necessarily see it as a permitted activity, 

maybe – well it would depend on the parameters around it and the 

context, but I would not accept it as a permitted but - - -  

 

MR CHAPMAN:   Okay, well let me look at another alternative, can you see 40 

another alternative effectively of removing this area for Mr Thomas in 

terms of the difference between regenerating areas and the pristine 

area, so acceptance of for example Mr Thomas's new map, that would 

be one methodology available to you to avoid the consenting issues and 

the rather difficult exercise of Mr Thomas identifying every plant 45 

species on his property. 
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MS HOGAN:   Yes, well that would be the, the most simplest would be to 

reduce the extent of the SES. 

 

MR CHAPMAN:   Yes or another method could be to have in farm 5 

environmental plan which is specific in terms of a spraying regime for 

this property, or others indeed? 

 

MS HOGAN:   Yes, that is another viable method, yes. 

 10 

MR CHAPMAN:   Yes. No further questions. 

 

SJH:   Thank you.  Judge? 

 

JUDGE HASSAN:   Thank you, Mr Chairman.  I am just going to put a 15 

document which is just extract from section 32 report for a couple of 

these questions, if it could come up. 

 

 Now I will not ask you straight away, I will ask you shortly, but if you 

give one of those copies to Mr Conway and one to the witness please, 20 

which is – Mr Conway, it is an extract from section 32 report which 

you will recognise. 

 

MS HOGAN:   Thank you. 

 25 

JUDGE HASSAN:   And it is just for the purpose of framing questions around, 

and follow up to some of the questions from the Council on that area. 

 

 Ms Hogan, thanks very much and your assistance in answering 

questions also been helpful, and I am going to frame a few questions on 30 

the understanding that these are matters that are going to be the subject 

for mediation, and to some extent to assist parties on that. 

 

 If we start with the policy statement and I want to go into policies 

9.3.1, and I asked Mr Hooson about this policy, 9.3.1 and you will see 35 

numbered paragraph 2, and then if we look alongside to what the 

territorial authority will do by way of appropriate rules for case by case 

assessment, and that is framed at “areas” – you see that? 

 

MS HOGAN:   Yes. 40 

 

JUDGE HASSAN:   So the first thing I understand about all of that, is that this 

policy statement is anticipating that areas will be identified, not 

necessarily determined to have a relative degree of significance at that 

point but for the purposes of assessment case by case of that question, 45 

do you agree with me? 
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  [2.35 pm] 

 

MS HOGAN:   Yes, in terms the method. 

 5 

JUDGE HASSAN:   Yes, in terms of the method and the expression of that 

method. 

 

MS HOGAN:   Yes. 

 10 

JUDGE HASSAN:   And that word “significant” appears in that paragraph 2 

and it uses the words “one or more”; now it was Mr Hooson’s view I 

think that that should be read in a legal sense, although he is an 

ecologist, as being triggered if only one was met, one of the criteria, 

was that the sense you had of his answers? 15 

 

MS HOGAN:   Yes. 

 

JUDGE HASSAN:   But if that word “significant” is in there that requires 

judgement, does it not, or somebody has to make a judgement. 20 

 

MS HOGAN:   They do, yes. 

 

JUDGE HASSAN:   Is it the territorial authority or the ecologist that has to 

make that judgement in the first instance, in making rules? 25 

 

MS HOGAN:   In making rules, I think it is the territorial authority with the 

input of those with knowledge. 

 

JUDGE HASSAN:   Yes.  Now I know that you have only recently become 30 

involved in this topic under the plan and it is really fully on that 

understanding, but does your understanding align with Mr Hooson’s, 

that effectively because of a range of matters in this equation, in 

essence what happened here was that his judgement on significance 

was effectively adopted for the purposes of the proposal? 35 

 

MS HOGAN:   Yes, it was. 

 

JUDGE HASSAN:   Just I want to ask you about this topic of the Farm 

Environmental Management Plan, is that the correct terminology by the 40 

way?  I do not really mind whether it is called a Biological Diversity 

Management Plan or a Farm Management Plan, what is your 

preference, I just want to - - -  

 

MS HOGAN:   I mean in terms of a concept, I quite like the concept of a Farm 45 

Management Plan because it is a whole property type approach so, yes. 
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JUDGE HASSAN:   Right.  And is part of the reason why that is attractive is 

that allows for effectively the landowner to take control over things in a 

way which takes account of their business drivers in a positive way 

with the Council, rather than reacting in a sense to a regulatory 5 

constraint, it allows for partnership more to be expressed in the process 

than without it, do you think that is - - -  

 

MS HOGAN:   Yes, it does and I think the other key factor is, is that it is 

founded on their management of the land and how they run their 10 

business as well, so it can build in opportunities where they may want 

to undertake different levels of development within that area so it can 

be used. I mean I guess it is more like a strategy or a farm strategy, or 

just purely how I intend to manage my land. 

 15 

JUDGE HASSAN:   Yes.  And obviously these are matters to explore in 

mediation, but in broad terms there are some limits to its credibility, it 

has to have some basic requirements in order to constitute a plan that 

the regulatory instrument can properly rely on, that is right is it not, it 

has to have certain - - - 20 

 

MS HOGAN:   Yes. 

 

JUDGE HASSAN:   And those would have to be specified in the plan? 

 25 

MS HOGAN:   Yes, and a certain minimum I guess you could say of 

information and robustness to those management plans. 

 

JUDGE HASSAN:   Yes.  And in terms of your understanding of how the 

RMA works, where rules must achieve the policies and effectively the 30 

objective of the plan, then the objectives and policies one would need 

to be satisfied that this instrument has a means of giving effect to a 

rule, was going to achieve what the plan express by way of its 

objectives and policies. 

 35 

MS HOGAN:   Yes, I agree. 

 

JUDGE HASSAN:   Right.  And part of that might be that it has to involve 

certain inputs, perhaps from professional quarters? 

 40 

MS HOGAN:   Yes, potentially it would, yes. 

 

JUDGE HASSAN:   But also it would have to be applicable to the farming 

practices in issue on that farm and suitable for that particular farm in 

question. 45 
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MS HOGAN:   Yes. 

 

JUDGE HASSAN:   All right.  Now look I just want to explore with you 

briefly about the potential use of these SES documents that we have in 

the section 32 report, both for that purpose that we have been 5 

describing, in other words, preparing a Farm Management Plan and 

also for the purposes of rules and certainty, so what I have put in front 

of you is just one sample of a huge pile that I have not yet worked my 

way through, but this is the one, a site significant statement for what is 

described as, Hikuraki Bay Valley, site number SES(a)9, and it 10 

describes the physical address at Bosue (ph 4.54) Road, you are 

generally familiar with this particular SES? 

 

  [2.40 pm] 

 15 

MS HOGAN:   No, no, but certainly the content of the report. 

 

JUDGE HASSAN:    Yes, well, we will frame that a different way.  Looking at 

the structure of this where we see, we have got a summary of 

significant section, site description, extent of site ecological 20 

significance, assessment summary, describing what has made it 

significant. 

 

MS HOGAN:   Yes. 

 25 

JUDGE HASSAN:   And then an analysis, and then over the page, 621, a list of 

specified plants that are identified on the property.  And then if we go 

to 624, we have got a table with management recommendations in the 

middle column.  That basic structure; is that essentially what is 

replicated in the other SES that you are familiar with? 30 

 

MS HOGAN:   Yes, that is the template. 

 

JUDGE HASSAN:   All right, so coming back to the list of plants, if that is a 

list of plants that a site investigation has identified on a particular 35 

property, would it be possible and perhaps clearer for the plan to say 

not just a control on indigenous vegetation clearance but indigenous 

vegetation specified in the relevant SES? 

 

MS HOGAN:   Through the significant statement or - - - 40 

 

JUDGE HASSAN:   Well, that is the assessment that has identified what is 

significant for that property.  Would it not be of benefit to everyone if 

the focus on management was just on those matters that have been 

identified? 45 
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MS HOGAN:   Yes, it would provide greater, certainty certainly to the 

landowner. 

 

JUDGE HASSAN:   Would you support it on that basis? 

 5 

MS HOGAN:   In principle, yes.  I think there may be some potential linkage 

issues in whether or not we can refer to these documents because they 

were only attached as part of a section 32 and they were not intended to 

be part of the plan.  However, in my view, they are an essential piece of 

information. 10 

 

JUDGE HASSAN:   Yes, in a sense they are really the only documented 

ecological assessment we have before us where Mr Hooson himself 

says that he has done a desktop exercise and I understand this to be the 

substance of it, is that fair to say? 15 

 

MS HOGAN:   Yes, it is. 

 

JUDGE HASSAN:   So in terms of our obligations to assess matters that are 

according to the evidence, this is the evidence, is it not? 20 

 

MS HOGAN:   It is the evidence, yes. 

 

JUDGE HASSAN:   Well, at least a good part of the evidence.  So if we look at 

the management recommendations in that middle column over on 624 25 

and think about the list of plants, I am just wondering out loud whether 

that information could quite, in other words the list of plants and the 

management recommendations, could quite usefully be matters that one 

would expect a farm environmental management plan to take note of 

and respond to. 30 

 

MS HOGAN:   Correct, yes. 

 

JUDGE HASSAN:   And do you think a management plan should involve apt 

discussion with the Council in terms of our earlier discussion about 35 

partnership in its preparation? 

 

MS HOGAN:   Yes, definitely. 

 

JUDGE HASSAN:   And would that discussion involve potentially the 40 

allocation of different responsibilities between the Council and the 

landowner for management? 

 

MS HOGAN:   Yes, it could do, yes. 

 45 
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JUDGE HASSAN:   And do you think that would be an appropriate approach 

under the plan? 

 

MS HOGAN:   Yes, I think it would provide greater flexibility in terms of 

some of the relief sought by submitters. 5 

 

JUDGE HASSAN:   So potentially, for instance, it could provide a focus for 

the allocation of Council funding? 

 

MS HOGAN:   Yes, it could. 10 

 

JUDGE HASSAN:   Just one other matter in regard to that, if, and obviously 

we are exploring options and I am just exploring some preliminary 

ideas and have no views on this but I just want to ask this question in 

principle, I have no firm views on it, but if such an instrument as this 15 

with the Farm Environmental Management Plan was part of the 

consequence of what we decide, what if any, assurance do we have that 

the Council will commit funding to the process of working with 

landowners in the development of management plans on individual 

properties to ensure no undue delay? 20 

 

MS HOGAN:   I do not have any authority to comment on that because I am 

only a planner and I would direct that question at Dr Appleton because 

he is the team leader of the Natural Environment Team within which 

that would sit and that expertise sits. 25 

 

JUDGE HASSAN:   And you think he could, for instance, make the 

appropriate enquiries to come back to the Panel with some assurances 

in that area? 

 30 

MS HOGAN:   Yes, he could. 

 

JUDGE HASSAN:   Just coming back to my initial question on policy 9.3.1 

and on page 107 of the Regional Policy Statement, and the matter of 

significance, I wonder if we could put that up on the screen again, 35 

thank you. 

 

  [2.45 pm] 

 

 I am intrigued by the reference to significant areas and you accepted 40 

my understanding of it was about right with what the Territorial 

Authority will do the District Plan rules focusing on areas, matters of 

significance may not yet be determined, it is a matter of assessment.   

 

 Thinking about all of that, again I have a similar question and I tested 45 

this earlier with Mr Conway, what assurance, if any, looking ahead to 
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the development of further SES beyond those already identified, do you 

think we can get some assurance of any Council commitment to a 

programme which will identify what are the priorities for the next three 

to five years for the identification of further SES and particularly 

identified areas.  5 

 

 In other words, we can take account of what those areas are, where the 

priorities are, what the relative priorities are for the next three to five 

years in terms of the Council’s funded commitments? 

 10 

MS HOGAN:   I believe that we could provide a work programme, whether or 

not there is any guarantee to it being funded is obviously subject to 

Council funding processes but I certainly believe that Dr Appleton 

could come up with a work programme. 

 15 

JUDGE HASSAN:    Yes, all right, well, thank you very much.  I do have 

some questions on the certainty of the Indigenous Vegetation rule in 

terms of wording.  I think I could probably leave those for the moment 

but just subject to a general observation, are you aware generally that 

there was a decision that was discussed with Mr Anderson, it was 20 

Royal Forest and Bird v Innes and it described an indigenous clearance 

rule in the Queenstown Plan.  I chaired the Environment Court decision 

on it in terms of an interim order, an enforcement order. 

 

MS HOGAN:   Not totally familiar. 25 

 

JUDGE HASSAN:   All right, well, perhaps I will just declare and 

acknowledge that part of my concern about certainty in regard to 

definitions is very much, has parallels with that in my mind at this 

stage. 30 

 

MS HOGAN:   Okay. 

 

JUDGE HASSAN:   Thank you. 

 35 

SJH:   Ms Huria? 

 

MS HURIA:   Yes, thank you, sir.  Just a couple of quick questions, I 

wondered if you could just help me with some clarification around your 

responses to Mr Anderson’s cross-examination.  It was in relation to 40 

your rebuttal definitions on indigenous vegetation clearance.  Were you 

being asked if you agreed with the insertion of artificial drainage and 

stop-banking or if it should be deleted? 

 

MS HOGAN:   No, I believe I was being asked whether or not it required 45 

firstly an amendment to the words at the front, “felling or clearing” to 
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be replaced with “removal”, and secondly, the insertion of “grazing”.  

“Artificial drainage” has already been accepted in this version. 

 

MS HURIA:   Right. 

 5 

MS HOGAN:   So it was over and above that. 

 

MS HURIA:   It seemed to me that artificial drainage and stop-banking could 

be another means of clearing because there is perhaps starving the site 

of water. 10 

 

MS HOGAN:   Yes, so that is what it is getting at, it is just the link between, in 

particular, artificial drainage and stop-banking in that it is not 

necessarily felling or clearing but complete removal. 

 15 

MS HURIA:   I see, oh, no, thank you for that, that is great and also following 

on from Mr Chapman’s cross-examination, is it practical for a farmer to 

hand spray with an ecologist?  I mean, if it is like the home garden, you 

do not spray when it has been raining, you have to pick your day, it 

should not be straight after the rain, et cetera, so in terms of the timing, 20 

the inconvenience, the cost and maybe the number of ecologists there 

are to go around, is it practical that that should be required? 

 

MS HOGAN:  No, it is not practical. 

 25 

MS HURIA:   No, okay, thank you.   

 

MS DAWSON:   Thank you, Ms Hogan, and for your help and answers all 

those questions and many of my questions have already been asked by 

others so I will not go through most of them.  Just to confirm, the 30 

further discussions that you are intending to have on policy 2, is it 

intended to cover policy 2A and B or just A? 

 

MS HOGAN:  It has mainly been focused on A but policy B has been 

mentioned in terms of the framework as well.  The focus is the A. 35 

 

  [2.50 pm] 

 

MS DAWSON:   Yes, but my question for you was going to be about policy 

B2, which again is talking about significant adverse effects on 40 

remaining values and the voided, et cetera and just the consistency or 

comparability of the wording in that part of B which relates to areas of 

significance outside of SES with the similar policy wording or 

associated policy wording that you might be looking at within SES in 

part A. 45 
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MS HOGAN:   Yes. 

 

MS DAWSON:  So just, I mean if it was possible for you to in your 

discussions, and I do not know if it was supposed to be this afternoon, 

to make sure that you have a look at B at the same time.  Is that 5 

possible? 

 

MS HOGAN:   Yes, certainly possible and depending on if we can agree to a 

final form of policy 2A that may be more appropriate just to link back 

to that and it saves repeating those references again and then that would 10 

connect the two together. 

 

MS DAWSON:   Yes, obviously the key here would be not to have them 

different for no reason. 

 15 

MS HOGAN:   Yes, they are not intended to be different. 

 

MS DAWSON:   But I mean you recognise there are differences starting to 

creep in as they are amended. 

 20 

MS HOGAN:   Yes, there are. 

 

MS DAWSON:   Thank you, that will be helpful.  And I was wanting to ask 

you about E, and you have been asked – sorry this is still policy 2 

part E, and you have answered some questions about this already, but I 25 

am interested in why you consider that utilities should be included in 

this policy as well as strategic infrastructure, and I am not sure whether 

it is meant to be strategic utilities or just utilities generally, like 

strategic infrastructure and any utilities.  Because I think you have put 

this policy in after discussion in response to evidence, particularly 30 

relating to transmission infrastructure and the National Policy 

Statement around that, which is definitely strategic infrastructure, and 

whether you feel, why do you think that utilities should be covered by 

this policy? 

 35 

MS HOGAN:   There has been quite a lot of discussion about the inclusion of 

utilities and I think in the end it comes down to the definition of those 

two things.  And utilities is a subset of strategic infrastructure the way 

it is currently structured, however, utilities does also include things 

other than those identified in the strategic infrastructure definition, 40 

namely Council stormwater facilities, ponding areas et cetera, so I 

guess the key person affected by that is potentially the Council, but also 

there was a conversation that I understand some I guess items listed in 

that utilities definition are proposed to come back across to strategic 

infrastructure definition.   45 
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 So there is a lot of toing and froing in that and I think in the end there is 

not a lot of difference between the two of them, and I mean if we were 

purely giving effect to the RPS then you would not include those 

utilities, apart from they are necessary in some instances to achieve 

higher order policy directions though. 5 

 

MS DAWSON:   Even when they are not of strategic importance, I mean they 

are just of local importance, because this policy is about sites of 

ecological significance and it does allow a different approach to be 

taken to managing effects on the indigenous biodiversity values and 10 

ecosystems of those sites. 

 

MS HOGAN:   Yes. 

 

MS DAWSON:   And so do you think that a utility that is not, that is just of 15 

local importance should be elevated to this policy, is what I am asking? 

 

MS HOGAN:   If you took it purely on that policy framework then probably 

no, because it is equating at the same level as strategic infrastructure.  

In terms of practical, potentially there is no difference in terms of its 20 

effects.  I think it is just a policy framework.  So I mean that is the 

conclusion that we have come to and in agreement in terms of the rule 

so therefore it needs to be, if the rule has been agreed to then it should 

be reflected through the policy framework, however, I can re-look at it 

and see whether or not there is that higher – and I think what it will 25 

come down to is probably a discussion on terms of the relationship with 

proposal 11 and that may be the situation that, you know, pending how 

those definitions sit together and the way it ends up with proposal 11, 

that may be something we can come back to or investigate further. 

 30 

  [2.55 pm] 

 

MS DAWSON:   Yes, well I think it should be something just to bear in mind 

in that relationship because I notice that you have said in your opening 

I think, that utilities should be added into the RD3 in order to match it. 35 

 

MS HOGAN:   Yes. 

 

MS DAWSON:   All right, well thank you for bearing that in mind.  Now my 

only other question relates to these questions that I talked to 40 

Mr Hooson about which is outside an SES on Banks Peninsula and the 

way the rules have been said to be matching what is in the Banks 

Peninsula plan at the moment, but have changed and been changed both 

in the way they are structured and in the lists of different types of 

vegetation or habitats that are included in the rules one way or the 45 

other. 
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 And apart from the more detailed changes which I discussed with 

Mr Hooson that have led to, say, more uncertainty in some of the 

vegetation types, or have changed the areas or the heights, there is also 

the change I guess in the whole structure of being – and I know it is a 5 

definition but the way the definition is applied it becomes a list of 

significant vegetation which cannot be modified or destroyed without a 

resource consent, versus in this case a list of permitted areas that can be 

modified, and then a list of discretionary areas that need discretionary, 

and then perhaps some other vegetation that is in neither of those lists. 10 

 

 So I am interested in why you felt it necessary to change the approach 

and whether you think that the change has brought with it more 

uncertainty for farmers as to whether they will know whether they are 

permitted or not or need a resource consent, and whether the change is 15 

in response to a risk of decline of biodiversity value that needed to be 

shored up in the interim?  Sorry to ask you three questions in one. 

 

MS HOGAN:   So in terms of, there were various options that we went through 

before it came to its final notified version, and there was a point where 20 

that, well it is in here actually, that the whole rule essentially sat.  So 

basically it was taking the definition of significant indigenous 

vegetation from the Banks plan and trying to make it more visible and 

actually turn it into a rule rather than essentially a rule hidden in a 

definition. 25 

 

MS DAWSON:   Yes. 

 

MS HOGAN:   So hence the flipping it on its head, and when you read through 

that rule it establishes a significance of certain areas such as kanuka 30 

above a certain threshold, so therefore on the flipside if you are 

clearing less than that then, well firstly less than that it is not significant 

so therefore the implication is you can clear it. 

 

MS DAWSON:   Yes. 35 

 

MS HOGAN:   Hence, however not all of the list actually has thresholds or 

area thresholds set against it so it became quite clear that there were 

two different levels being determined as significant, hence the flipping 

of it into something that is permitted, and then once you exceed that 40 

permitted threshold it triggers that significance assessment, or rather 

the need for a consent and significance assessment as part and parcel of 

that application. 

 

 In terms of it not being an exact match of what is in the Banks plan, 45 

once again was in attempt to draft or provide more clarity, which I 
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accept that it may have inadvertently done the opposite, by removing 

some of those plant species that were in there that may be plan users 

can actually understand. 

 

  [3.00 pm] 5 

 

 I mean there are some potential solutions to it.  We can put it back into 

a definition or an appendix and I do believe, I think there is a 

submission in anyway in terms of where that, seeking that it actually 

does get put into an appendix.  We could explore those options if it 10 

would make the rule a bit clearer. 

 

MS DAWSON:   I do not think that, I think there is merit in you having 

brought it into a rule and not having it in a definition or hid it in an 

appendix, and I understand your comments about that and I think Mr 15 

Hooson commented on that as well.  It is just the way these rules are 

drafted going to be part of the mediation next week? 

 

MS HOGAN:   They can be, yes. 

 20 

MS DAWSON:   It is part and parcel of what is exempt and what - yes. 

 

MS HOGAN:   Yes, and certainty and clarity. 

 

MS DAWSON:   Yes, I guess just making sure that in what was the mediated 25 

outcome back in mid 2000s which had a degree of buy in from parties 

that inadvertently by trying to do the good things that you have said in 

terms of making things more visible and more understandable and more 

clearly permissive you have not brought in more uncertainty which is 

what the famers are saying they find hard to live with on a day to day 30 

basis in terms of whether they are complying, you know, are permitted 

or not permitted. 

 

MS HOGAN:   Yes, I mean I suppose that is something that we will explore 

next week in terms of how we can provide that certainty because I 35 

suppose from my view these are rules that are currently apply.  It is just 

that they now seem more visible and suddenly people are seeing them, 

although I accept that we have amended or done some tweaking in 

terms of current knowledge and understanding of some of these areas 

of vegetation which has resulted in some changes.   40 

 

 That is fine, those things could revert back to the way they were if 

appropriate and yes, so I think that is the little bit I guess I am 

struggling with. 

 45 
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MS DAWSON:   Yes, but your underlying rationale is that you have not 

changed them substantially.  You have just changed how they are 

expressed and where they are expressed in their visibility rather than 

any sort of change to how they would be implanted really, they are 

already there to be implemented in much the same way as they are in 5 

the way they are expressed in this plan. 

 

MS HOGAN:   They are, yes. 

 

MS DAWSON:   Yes, all right, thank you very much for helping me with that. 10 

 

SJH:   Dr Mitchell? 

 

DR MITCHELL:   Thank you sir, good afternoon Ms Hogan. 

 15 

MS HOGAN:   Good afternoon. 

 

DR MITCHELL:   His Honour, Judge Hassan, asked you some questions about 

policy 9.3.1 sub policy 2, that is about the, and if I understood your 

answers to him correctly you said there was a distinction to be drawn 20 

between whether something, or sorry whether an area was significant in 

terms of assessment against the stated criteria versus what one then did 

in order to manage that particular area, and that second aspect required 

a degree of judgement, is that a fair summary of what you said? 

 25 

MS HOGAN:   Yes, in terms of the appropriateness of the rules, yes. 

 

DR MITCHELL:   Right, just following on from that are you aware of any 

provision in the Regional Policy Statement that directs a one size fits 

all approach to managing those significant areas where that judgement 30 

might be circumscribed in some way, or is it open to the developers of 

the district plan to develop that judgement themselves?   

 

 In other words how much more guidance above and beyond policy 

9.3.1.2 and the associated method 3, is there any further guidance in the 35 

RPS that helps in that regard? 

 

  [3.05 pm] 

 

MS HOGAN:   No, not as far as I am aware, I have not come across it.  I think 40 

that the statement on page 108 makes it quite clear, at the end of the 

principal reasons and explanations to policy 931, that the expectation is 

as a minimum that we include indigenous vegetation rules that trigger 

an assessment. 

 45 
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DR MITCHELL:   Okay, no, that is fine, thank you.  And just following on 

from that it seems that the ecologists are broadly agreed that the state of 

biodiversity on the Peninsula is better than what it was in more recent 

times largely, as I understand it, because of voluntary initiatives that 

landowners have taken either to protect their land formally or to 5 

undertake various management practices. 

 

 In terms of developing the rules framework for this plan, how much 

consideration has been given to whether regulation is in fact necessary 

in what might be termed a reasonably heavy handed way, as this plan 10 

currently does, and what the implications might be for future voluntary 

initiatives if that heavy handed approach were to be taken in the future? 

 

MS HOGAN:   It would have been a consideration as part of the section 32 

which I only picked up so I have only added to it as part of it. 15 

 

DR MITCHELL:   I understand. 

 

MS HOGAN:   But in terms of what implications it may have I think it 

potentially could adversely affect that in terms of the Council’s 20 

involvement.  It is certainly not the intention that these rules take away 

from those voluntary efforts at all. 

 

DR MITCHELL:   All right, thank you.  Mr McKenzie asked you about 

exhibit 2, that is the national guideline, and he asked you a question 25 

about whether the provisions in the Proposed Plan were consistent with 

those guidelines.  Given that they are guidelines do you accept that it is 

a matter of judgement that I guess ultimately we have to exercise as to 

whether this proposal is or is not consistent with that and the degree 

that it needs to be? 30 

 

MS HOGAN:   Yes. 

 

SJH:   I think it was Mr Anderson not Mr McKenzie. 

 35 

DR MITCHELL:   Oh, was it Mr Anderson, yes, I am sorry it was, my 

apology, it was indeed.   

 

 The second to final question is at 9.1.2.1.5 and 9.1.2.1.6 which are on 

page - which I now have to find, sorry. 40 

 

JUDGE HASSAN:   Page 6. 

 

DR MITCHELL:   Yes, page 6 I think that is the note that I had but - - - 

 45 

JUDGE HASSAN:   Oh, page 7. 
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DR MITCHELL:   Page 7, sorry, essentially which are the exemptions for 

certain types of activity.  Initially when those provisions were drafted 

they were permitted activity rules and I am just wondering what the 

rationale is for having something which might be seen as a bit of a 5 

footnote, which is what the exception seems to do, rather than 

explicitly stated “This is a permitted activity, you can do that without 

resource consent”.  I mean I accept that the intention is the same and 

the end outcome is the same but I am interested in the rationale as to 

why they are written there as an exemption as opposed to being a 10 

permitted activity, which I would have thought made it more explicit? 

 

MS HOGAN:   Yes, the intention was really repetition and duplication because 

the rules were essentially the same. 

 15 

DR MITCHELL:   All right, okay, that is fine but other than that there is no 

planning reason per se? 

 

MS HOGAN:   No. 

 20 

DR MITCHELL:   It is one or the other, all right, thank you.  The second to 

final point, 9.1.3 – I think I might have said that before “the second to 

final point”, that was the third to final point – which are the matters of 

discretion, they are on pages 16 and 17 and the ones I want to refer you 

are on page 17.  And there are two matters there, the first one is C, the 25 

matter of discretion being any benefits derived from the proposed 

activity including a bunch of things. 

 

 Is it the intention that the benefits derived from the proposed activity is 

intended to apply across the board irrespective of what the activity is, 30 

or is it intended to apply to the utility related aspects that Transpower 

presumably have made submissions on?  Because I do not have a view 

as to which is right or wrong at this point, but I am just trying to 

understand what the intention of your drafting is in relation to C. 

 35 

  [3.10 pm] 

 

MS HOGAN:   Well I guess it was sought by Transpower so in that respect it 

has an infrastructure focus, however I do not have any problem with it 

applying across the board at all. 40 

 

DR MITCHELL:   So if a farmer came along, for example, and said, I can 

bowl this significant vegetation because I am going to produce cows 

that produce super milk or something like that, that would be a benefit 

that you would anticipate being considered under that provision? 45 
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MS HOGAN:   Yes, yes. 

 

DR MITCHELL:   All right, thank you.  Similarly in terms of F, again this is a 

Transpower and Crown one, and the first part of it talks about any 

locational, technical or operational requirements of the proposed 5 

activity, which seems to me to apply in the broad, and then when it gets 

further into the detail it talks about alternative routes, and again I am 

wondering whether the proposed activity that is referred to in line 1 is 

intended to apply in the broad or in the narrow. 

 10 

MS HOGAN:   Yes, once again it was driven by infrastructure, however you 

could equally apply that to, I am just thinking, the need to remove 

vegetation for a fence or to put in some type of farming infrastructure.  

Maybe the terminology of alternative routes is not quite the right 

mechanism, but I am open to either including a reference to 15 

infrastructure or words missing out a bit more so it is a bit more 

applicable in a broad manner. 

 

DR MITCHELL:   Well I guess the point is one of the technical or operational 

requirements of farming might be to remove a whole bunch of 20 

significant vegetation. 

 

MS HOGAN:   Yes. 

 

DR MITCHELL:   And is it intended that that as a for instance would apply, is 25 

that what your intention was when drafting that provision? 

 

MS HOGAN:   No, the intention was purely to provide for that infrastructure. 

 

DR MITCHELL:   All right.  And finally, last one was second to final, you 30 

made mention of farm environmental plans in answering the questions.  

My reading of the provisions in your attachment 2 are the only 

reference in the plan is at page 5 policy 4A(i) which is on page 5.  And 

it is about halfway down the page, supporting and promoting the use of 

covenants, reserves, management plans and community initiatives in 35 

terms of retaining indigenous biodiversity.  I do not think that that 

concept flows through anywhere else.   

 

 To the extent that farm management plans, and I think you agreed with 

the proposition that they could be of use, how would you see that if a 40 

farmer chose to produce one of those it might fit within a regulatory 

regime, because preparing one would not change any of the rules as 

they are currently drafted.  What do you envisage happening with a 

plan like that? 

 45 
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MS HOGAN:  So one approach could be if a landowner prepared a 

management plan you could reduce the activity status for clearance on 

the basis that there has been some broader consideration at a property 

level rather than just at the site specific SES level or area, a consenting 

type, narrow consent view I guess, but the concept could involve things 5 

such as if the SES’s focus we are going to fence this area, we want to 

remove this, it is a broader concept and then if clearance is in 

accordance with a management plan you could either reduce the 

activity status or provide some rule or activity around as long as you do 

things in accordance with that management plan that provides a level of 10 

certainty.  However sitting alongside that is obviously some robust 

process to firstly develop them and secondly to assess them. 

 

DR MITCHELL:   So if for example then a management plan of that sort was 

produced by an appropriately qualified professional person that might 15 

be on an approved Council list, and if someone from the Council were 

to certify that that was the case and the criteria for what the plan needed 

to be achieved were ticked off in that process, that could lead to 

permitted activity status could it not? 

 20 

  [3.15 pm] 

 

MS HOGAN:   Potentially. 

 

DR MITCHELL:   Potentially? 25 

 

MS HOGAN:   Yes. 

 

DR MITCHELL:   All right thank you, thank you, sir. 

 30 

SJH:   Thank you.  Ms Hogan, your attachment to your rebuttal, page 28, 

number eight, there are track changes in purple obviously at the behest 

of Forest and Bird and it reads, “There is a strong likelihood that the 

positive ecological outcomes of the offset last at least as long as the 

impact of the activity, and in perpetuity”. 35 

 

 Now leaving aside that anyone wishes for something in perpetuity will 

no doubt suffer the same fate as Ozy Mandias, but perpetuity is as long 

as it gets, why do you have possibly have the other words in there, at 

least as long as the impact of the activity? 40 

 

MS HOGAN:   It is based on best practice. 

 

SJH:   But the words are just audios are they not? 

 45 

MS HOGAN:   Yes. 
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SJH:   So you would not mind them coming out? 

 

MS HOGAN:   No. 

 5 

SJH:   Although you might like to give some thought whether perpetuity is an 

appropriate terminology as well. 

 

MS HOGAN:   Yes. 

 10 

SJH:   All right, thank you.  Mr Chapman, anything arising? 

 

MR CHAPMAN:   No, sir. 

 

SJH:   Mr Schulte? 15 

 

<FURTHER CROSS-EXAMINATION BY MR SCHULTE [3.16 pm] 

 

MR SCHULTE:   Just one small matter, in terms of the use of the SES 

management options as a basis for the farm management plans or as to 20 

guide those farm management plans, would you accept that in the case 

Kaitorete Spit SES where there are actually a number of properties, not 

all of them are in fact privately owned, some of them owned by –are 

reserves already, they are DOC own – that applying that at a property 

level would actually also be appropriate as oppose to across the entire 25 

SES, would that still be achievable? 

 

MS HOGAN:   Yes, it would be a practical approach to it, yes. 

 

MR SCHULTE:   Thank you. 30 

 

SJH:   Thank you.  Mr Anderson? 

 

MR ANDERSON:   Nothing here, sir. 

 35 

SJH:   Thank you, Ms Limmer? 

 

MS LIMMER:   No, sir. 

 

SJH:   Mr Radich? 40 

 

MR RADICH:   No, sir, thank you. 

 

SJH:   Anything arising or re-examination, Mr Conway? 

 45 

MR CONWAY:   Just one matter, sir. 
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SJH:   Yes. 

 

<RE-EXAMINATION BY MR CONWAY [3.17 pm] 

 5 

MR CONWAY:   Ms Hogan, my learned friend Mr Anderson asked you some 

questions about “definitions” and alignment between the RPS and the 

Plan, and one of those he took you to was the one on page 113 of the 

RPS where there is a box of blue text contained under “principle 

reasons and explanation” and it describes “biodiversity offset”, and I 10 

am just interested in your observation about the location of that text as 

compared to the definition section at the end of the RPS.  

 

 What is your interpretation of or your – what do you take from the fact 

that this text is located in this part of the Plan and not in the definitions 15 

– sorry, I will let you turn to that if that is a – have you got it in front of 

you? 

 

MS HOGAN:   No I was just double checking, yes. It is not necessarily a 

definition in terms of the fact that it does not occur within the 20 

definitions or the glossary part of it, but merely an explanation to assist 

with the interpretation of that policy. 

 

MR CONWAY:   Is that potentially relevant to the question of whether you 

would use that word for word in your plan? 25 

 

MS HOGAN:   Yes, it is, yes, so in terms of it being a definition then it is not, 

on that basis of my comment just then, that it may not strictly be a 

definition, but more guidance in explanation. 

 30 

MR CONWAY:   Thank you, nothing further, sir. 

 

SJH:   Thank you. Thank you, Ms Hogan, you may stand down, and that as I 

understand it you have other things to rush to, so you may be excused. 

 35 

MS HOGAN:   Thank you. 

 

SJH:   Good luck with them. 

 

MS HOGAN:   Thank you. 40 

 

<THE WITNESS WITHDREW [3.19 pm] 

 

SJH:   Ms Garvan? 

 45 
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MS GARVAN:   Yes, sir, if it assists, we are happy for the submitters who I 

understand are waiting to go first, we are happy to go at the end, that is 

Forest and Bird? 

 

SJH:   All right, well if they do have some difficulties, we will go straight to 5 

Mr and Mrs Howden, if they are happy to – Ms Limmer, would you 

mind – somebody move so there is a microphone available. 

 

MS LIMMER:   Sir, I was just going to ask to be excused if that is all right. 

 10 

SJH:   Yes, you may be excused as may other counsel. 

 

 Now Mr and Mrs Howden, if you would come forward to a 

microphone at this table here please – Mr and Mrs Howden here? 

 15 

  [3.20 pm] 

 

MS LIMMER:   I do not think they are here. 

 

SJH:   All right, well we will go straight to Mr McMahon.  He is not here 20 

either?  Ms Smith, you are here Ms Smith. 

 

MS SMITH:   Yes. 

 

SJH:   If you would come forward and make your submission to us please.  Just 25 

to whichever microphone suits you.  Yes, just when you are ready. 

 



 Page 274 

  

Ch9: Natural and Cultural Heritage Commenced 18.01.16 

<PAULA SMITH [3.21 pm] 
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MS SMITH:   Hello again.  My full name is Paula Jane Malcolm-Smith, I am 

the chairperson of Lyttelton/Mt Herbert Community Board.  I was first 

elected in 2007 and have held this office for eight years.  I represent 

Lyttelton, all the other communities around Lyttelton Harbour and Port 

Levy.  The population of the area I represent is 5,274 approximately. 5 

 

 It is a statutory role of the Board to represent and act as an advocate for 

the interests of its community.  I have lived with my husband at 

Diamond Harbour for the last 24 years where we raised our family of 

three.  From the age of six I came regularly to Lyttelton Harbour for 10 

holidays with my family, so for 50 years I have observed the processes 

of landscape change in our area.  

 

 On Stage 3 of the Replacement District Plan, the Board made 

submissions on all four sections of Chapter 9, today I am scheduled to 15 

talk about 9.1 Biodiversity and 9.2 Landscape. 

 

 Firstly indigenous biodiversity in ecosystems.  The Lyttelton/Mt 

Herbert Community Board strongly supports the policy provisions in 

this section and we are glad that the intent of policy 1 has been retained 20 

which acknowledges that further survey work is required. 

 

 The Board is concerned that there are many ecologically significant 

areas still to be identified and added to the schedule including 

vulnerable sites which protect freshwater ecosystems on Banks 25 

Peninsula. 

 

 The Board is concerned that the indigenous ecosystems and landscapes 

in our area are vulnerable to the spread of wilding trees and supports 

the proposal put forward by the Crown to make planting of invasive 30 

tree species a non-complying activity. 

 

 The Board’s view is that imposing extra costs on plant nurseries and 

landowners would incentivise the propagation of planting alternative 

species which do not post a biodiversity threat.  Such a rule would 35 

support not only regional pest management strategy objectives but also 

the implementation of Council’s own pest management strategy and 

will help reduce ongoing costs for all landowners and agencies 

managing indigenous biodiversity within the district. 

 40 

 The Board notes that a large number of new permitted activities are to 

be added to the list of activities permitted within sites of ecological 

significance.  This has raised concerns about the potential for 

interacting and cumulative effects within a single site which 

collectively fail to protect the values and ecosystems functions, as 45 

anticipated in the primary objective. 
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 Landscape: the Board made five submission points on landscape 

matters in its Stage 3 submission.  This reflects the high level of 

concern about landscape matters in the Lyttelton/Mt Herbert 

community.  I have spoken at hearings on other chapters about this.   5 

 

 The Board sought inclusion of seven additional areas of high natural 

character in the Plan.  The first was Purau Headland which is also 

known as Ripapa Headland or Ohapi.  Purau Headland is a very 

beautiful sculptured landform which is vulnerable to development 10 

which could completely compromise its landscape values. 

 

 It is visible from the gondola, the Crater Rim Walkway, Godley Head, 

the Summit Road and many other places around Lyttelton Harbour. 

 In 2009 when the headland was on the market a petition with 270 15 

signatures was presented to Council asking that it be purchased to 

protect it from development.   

 

 The Council of the day agreed in principle, but a fair price could not be 

agreed and the deal fell through. 20 

 

 The Board had hoped that planning provisions in this revised district 

plan could help protect it from inappropriate use and development. 

 

  [3.25 pm] 25 

 

 The Board is grateful for the concession made by landscape architect 

Yvonne Pfluger to include the coastal edge but we fear that this will not 

be enough to protect the headland which we view quite literally as a 

whole landform. Sometimes it seems to us that the application of 30 

prescribed landscape criteria does not seem to make any sense. 

 

 An overlay covering just the coastal edge will not be enough to 

maintain and enhance the landscape character of the headland which 

increasingly is distinguished from its surroundings by its naturalness 35 

and by the absence of development. 

 

 Other places with high order character.  Ms Pfluger rejects the Board’s 

submission to identify six other high levels of all coastal landforms in 

Lyttelton Harbour and Port Levy.  Ripapa Island, the undeveloped 40 

coastal strip of land below the Camp Bay Road, Moepuku Peninsula, 

Manson’s Point, Otomahua, Quail Island and Horomaka in Port Levy. 

 

 The Board accepts that Ripapa Island is too modified to justify high 

natural character status but the Board still regards the other landforms 45 

as having high natural character because of the predominance of 
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various types of vegetation cover and the general absence of obvious 

structures and other modification. 

 

 In response to Ms Pfluger’s assessment there are three comments I 

wish to make: the first concerns context, as the landscape of Lyttelton 5 

Harbour becomes increasingly modified, the natural character of these 

remaining less modified places becomes all the more important to local 

people and visitors.  The Board had hope that high natural character 

status would make it just a little less likely that the natural character 

will change to something else. 10 

 

 The Board realises that when assessed against the spectacular coastal 

landscapes of more remote parts of Banks Peninsula places like the 

twin peninsulas of Moepuki and Manson’s Point hardly cut the 

mustard, but within the harbour basin there remain the places with the 15 

highest natural character and we had hoped for planning provisions 

which could support the maintenance of that moderate natural character 

and maybe over time allow for enhancement which could lift it to high 

natural character status. 

 20 

 Taking a long term view of landscape change it seems that using 

Ms Pfluger’s approach the more modified a place is the more modified 

the place will become inevitably.  This approach responds to the status 

quo.  It allows no scope for proactive planning which could support the 

long time evolution of a landscape which maintains or even enhances 25 

natural character in any area except those which qualify for high 

natural character status at this point in time. 

 

 Secondly, comparison with Pony Point, Otuherekio and Taukahara, 

when compared with coastal high natural character areas along the 30 

northern side of Lyttelton Harbour between Cass Bay and Māori 

Gardens the places proposed for high natural character by the Board do 

not seem so different in terms of the degree of modification in many of 

the other abiotic and experiential aspects which determine the level of 

natural character. 35 

 

 The presence or absence of native vegetation cover appears to be the 

characteristic which carries the greatest weight in the assessment.  The 

Board understands that there is case law which supports the view that 

natural character does not necessarily require the predominance of 40 

indigenous vegetation, rather the predominance of natural processes 

such as growth, decay and ecosystem functioning. 

 

 Taking this broader approach to the role vegetation plays in 

determining natural character would mean that at least some of the 45 
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places proposed by the Board could be assessed as having more than 

moderate natural character at this time. 

 

 Thirdly, importance of natural character for Banks Peninsula as a 

whole.  Regionally the whole of Banks Peninsula, including the Port 5 

Hills, as being assessed as an outstanding natural landscape.  The 

Board has no doubt the rugged crater runs in ridges in the fabulous 

remote outer bays contributed a lot to this assessment, but the Board 

takes the view that regional policy requires this district plan to 

safeguard remaining natural character throughout Banks Peninsula 10 

wherever it remains, including within our rather shabby Lyttelton 

(INDISTINCT 4.09) 

 

 The Board therefore supports any provisions in the plan which would 

support retention of natural character, not only in the high natural 15 

character and outstanding natural landscapes, but also in all other 

places where natural character remains. 

 

 Thank you for listening. 

 20 

SJH:   Thank you, I will see if the Panel has any questions, Ms Smith.  

Ms Dawson? 

 

MS DAWSON:   Thank you Ms Smith, thank you for coming again to talk to 

us, I am just trying to recall and you, and I am not sure whether you are 25 

aware, Ms Pfluger’s evidence talks about continuing to map areas of 

natural character in the coastal environment, not just those areas of high 

or very high or outstanding natural character, but recognising that there 

are other areas of natural character that may not reach those higher 

thresholds, have you followed her evidence in that regard? 30 

 

  [3.30 pm] 

 

MS SMITH:   No, sorry, I do not recall reading that part. I mean I have been 

skimming so I may have missed it. 35 

 

MS DAWSON:  Well, I will ask her about when she comes to talk to us, thank 

you. 

 

SJH:  Ms Huria? 40 

 

MS HURIA:   No, thank you, sir. 

 

SJH:   Dr Mitchell? 

 45 

DR MITCHELL:  No, thank you, sir. 
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SJH:   Judge? 

 

JUDGE HASSAN:   Just a couple of things, sir.  Ms Smith, just in terms of 

landscape assessment in terms of whether or not, for instance, a 5 

landscape is an outstanding natural landscape being identified as such, 

do you agree that that is a matter which ultimately requires judgement 

on behalf of the community? 

 

MS SMITH:   You mean expert judgement made on behalf of the community? 10 

 

JUDGE HASSAN:   Do you think it requires judgement on the part of the 

community? 

 

MS SMITH:   Identifying areas within Banks Peninsula or - - - 15 

 

JUDGE HASSAN:   Is it a matter of judgement? 

 

MS SMITH:   Yes. 

 20 

JUDGE HASSAN:   And in terms of the role of the expert which is the next 

part, I wanted to keep that issue separate for this reason, that judgement 

should be informed by assessment? 

 

MS SMITH:   Correct, yes, I agree with that. 25 

 

JUDGE HASSAN:   That assessment should be involving proper expertise? 

 

MS SMITH:   Yes, but I also accept that there is a degree of discretion within 

those assessment processes. 30 

 

JUDGE HASSAN:   Yes, so ultimately - - - 

 

MS SMITH:   And for the community that I represent, it seems like that it is 

not aligned with what the community’s view would be of applying 35 

natural characteristics. 

 

JUDGE HASSAN:   And ultimately, though, so that expert assessment, in 

other words, does not substitute for the judgement on behalf of the 

community, I take that to be part of your point.  In other words, 40 

ultimately it is for the statutory body, in this case the Panel, to make 

that judgement informed by proper assessment.  It might disagree with 

the expert, for instance, which is what you are saying, is it not? 

 

MS SMITH:   Yes, yes, I agree. 45 
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JUDGE HASSAN:   Thank you. 

 

SJH:   All right, thank you, very much, Ms Smith once more.   

 

<PAULA SMITH WITHDREW [3.32 pm] 5 

 

We will take the afternoon adjournment now and come back.  Let me just 

check though, is Mr McMahon here?  So there is no appearance of the 

Spreydon/Heathcote Community Board.  Ms Cook, you are giving 

evidence in this cross-examination so we will deal with other matters 10 

first, and you also have a personal submission as well, is that correct? 

 

MS COOK:   Yes but that will be quite brief. 

 

SJH:   Yes, and Mr Stanbury?  All right, we will come to you after the 15 

adjournment.  Thank you, we will take a 15 minute adjournment. 

 

ADJOURNED [3.32 pm] 

 

RESUMED [3.53 pm] 20 

 

SJH:   Yes, thank you. 

 

MR RADICH:   May I be excused to - - - 

 25 

SJH:   Yes, you may. 

 

MR RADICH:   - - - attend other matters for the afternoon – thank you, sir. 

 

SJH:   Thank you, now, Mr Stanbury, do come to the microphone and just 30 

speak to your submission, please, and then I will see if the panel has 

any questions of you. 
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<MARTIN STANBURY [3.53 pm] 

 

MR STANBURY:   Good afternoon, my name is Martin Stanbury.  I own the 

property at 503 Western Valley Road.  I have owned and farmed this 

property since 1978; that is nearly 37, 38 years.  Do I need to give the 5 

ID number, have you got all that? 

 

SJH:   It is 3381, is that correct? 

 

MR STANBURY:   Yes, the ID number of the significant ecological site is 10 

H24. 

 

 Yes, I believe that I have been – I am somewhat aggrieved about this 

whole process.  I have believed I have been denied due process and 

marginalised by the process.  In other words, I have not been given a 15 

fair go.  I say this because just out of the blue and you pick up the mail 

and you get a letter saying that part of your property is a site of 

ecological significance.  Can I shorten that down to SES in future?  

Thanks.   

 20 

 And then you are referred to documents X, Y, Z to learn about all the 

consequences of this.  Getting a letter like that is sort of somewhat 

alarming so you try to negotiate the - - - 

 

  [3.55 pm] 25 

 

 

SJH:   Just to give us some context what is the area of your farm? 

 

MR STANBURY:   220 acres, about 89, 90 hectares. 30 

 

SJH:   And the area of the SES that has been suggested? 

 

MR STANBURY:   Well, the material that was sent to me, sir, you need to be a 

genius to work it out it was so small from the maps so - - - 35 

 

SJH:   But as best you are able to. 

 

MR STANBURY:   - - - do I have find out that our should they not tell me? 

 40 

SJH:   Well, they should tell you, I agree, but - - - 

 

MR STANBURY:   It is very difficult - - - 

 

SJH:   - - - as best you can do what percentage of your farm? 45 
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MR STANBURY:   Yes, well, to be fair it is probably quite a small percentage 

but I cannot give you a hectarage, well, they have not given me a 

hectarage. 

 

SJH:   And did they come to you first and ask to do an assessment on your 5 

property? 

 

MR STANBURY:   No, I am going to get to that, sir. 

 

SJH:   Right, okay. 10 

 

MR STANBURY:   I am just working my way through it. 

 

SJH:   Yes. 

 15 

MR STANBURY:   I have not got anything to hand out, it is just a few general 

comments. 

 

SJH:   No, that is all right.  It is all being taken down and recorded. 

 20 

MR STANBURY:   Yes.  Anyway trying to negotiate the corridors and 

pathways of the Council to get more information on this is somewhat 

exasperating at times and would try the patience of a saint.  Anyway, 

finally when I did organise a meeting with a person who seemed to be 

running this for the Council, to my question about site visits to the 25 

property his response was “I did not actually walk over or visit the area 

covered by this SES”, again quoting, “we did not have time”. 

 

 So he did not have the time.  They did not bother to visit the site.  They 

did not bother to talk to me, the landowner, but nevertheless they must 30 

have grabbed a few maps in an office somewhere and whacked a few 

lines around. 

 

SJH:   Do you recall the name of that person? 

 35 

MR STANBURY:   The name of that gentleman was Mr Scott Hooson. 

 

SJH:   And that is the only person connected with the Council that you have 

had discussions with? 

 40 

MR STANBURY:   Certainly, sir, yes. 

 

SJH:   Right, thank you. 
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MR STANBURY:   So anyway, yes, okay, well, they must have just whacked a 

few lines around here, around there and hence that is my feeling 

somewhat marginalised by the process.   

 

 Anyway you have to ask why do they go down this path, why do they 5 

go this way and turning the issue into something of an adversarial 

process, I made comments to that effect in my submission, when I 

believe there is no need to do that, sir.  Why not use the template that is 

already there, that being the Banks Peninsula Conservation Trust, and 

go through the process in an engaged manner seeking consents as an 10 

agreement on these issues.   

 

 And I just had a quick read through the submissions that I will presume 

are going to you or have been put in front of you from the Trust and in 

that you will see that since their inception in 2001 they have already 15 

got 54 covenants covering 1,200 hectares of property, voluntarily this 

has been done. 

 

 And furthermore the QEII Trust since between, say, 85 and 04 I am 

pretty sure their covenants cover 520 hectares out there on the 20 

Peninsula.  So by agreement consensus there is a lot of land being 

given over the conservation estate voluntarily, you do not need this 

draconian process.  And if you add to that already the considerable 

DOC reserves on the Peninsula you can see there is quite a large area in 

the conservation estate out there on the Peninsula. 25 

 

 Furthermore, I would like to say that my property, that represents my 

wealth and my equity, my retirement, that is my superannuation and 

that is the same with most landowner farmers anywhere, but 

particularly on the Peninsula.  And I believe that these designations are 30 

going to come at a considerable cost, financial cost, a human cost.   

 

 Indeed I can give an example where it has impacted already on me 

because I need to get out of that place, I am getting to an age where I 

have got to move and I had a sale organised, a private sale, private 35 

treaty, well, I thought I did with some Australian people that were here 

for the rebuild.  Anyway at the last minute they back out on the deal 

and this is the excuse they used, they did not like these lines being 

drawn on maps and so on.    

 40 

 So where does that leave me, is someone going to compensate me for 

this loss?  Is someone going to use the argument “it is for the 

community good”, well, is the community going to stump up?  I don’t 

think so.   

 45 
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 Anyway by way of a conclusion, I believe this process of designating 

areas of ecological significance, it is not so much about expanding the 

conservation state ensuring and protecting biodiversity, I think it is 

more about politics and ideology. 

 5 

  [4.00 pm] 

 

 The Council, or at least some of those that have been running this 

process have been captured by the eccentrics and zealots, who will not 

be content until the last animal or the last farm animal, has been 10 

removed from the landscape out there. 

 

 So I would like this Panel to kick these designations and the process 

used well and truly into touch, start again using a process of agreement 

and consensus to protect and expand the conservation estate, and I have 15 

already mentioned the template that is there. 

 

 And finally in returning to the specifics of my case, I respectfully 

submit that the designation on my property be removed for the reasons 

I have outlined earlier here, and particularly in view of the fact that my 20 

immediate neighbours to the north and east are a live large DOC 

reserve, the Waipuna Reserve, and also a Banks Peninsula 

Conservation Trust covenant in property, together they are probably 

200 hectares, and right on my boundary. 

 25 

 So is that not enough in our locality, that is the question? 

 

 So thanks very much for hearing me, sir. 

 

SJH:   Just help us a little more would you.  On the map, which is the bit that 30 

you? 

 

MR STANBURY:   I have not got a map, sir. 

 

SJH:   On the screen, is that the area? 35 

 

MR STANBURY:   My eyesight is just average, very average. 

 

SJH:   Well can you see it well enough to tell us where is the area that you 

accept should rightly be an SES? 40 

 

MR STANBURY:   As per my submission? 

 

SJH:   Say with the exception of the salient on the northern boundary with the 

Waipuna Reserve? 45 
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MR STANBURY:   Yes, that is a – honestly, sir, I cannot read that from here. 

 

SJH:   Okay.   

 

MR STANBURY:   But I could mark it up, perhaps point it out to you. 5 

 

SJH:   Just before that - - -  

 

MR STANBURY:   I have got no problem with that; that was taken by the 

DOC many, many years ago and included in the Waipuna Reserve. 10 

 

SJH:   But is it owned by you still or not? 

 

MR STANBURY:   It is still owned by me, I believe. 

 15 

SJH:   But as part of the Reserve? 

 

MR STANBURY:   As part of the Waipuna DOC Reserve now. 

 

SJH:   And what is the impact of this on your farming practices, can you tell us 20 

that 

 

MR STANBURY:   The impact of? 

 

SJH:   Of this on your map, if it becomes the plan - - - 25 

 

MR STANBURY:    Well, it - - - 

 

SJH:    - - - how would that impact on your day to day farming? 

 30 

MR STANBURY:   May be the erection of fences if you need to subdivide, 

better tracks so you can get to a fence and tidy them up, but not greatly, 

I admit that.  I have farmed this property over the years pretty 

conservatively - - - 

 35 

SJH:   And is it many years of grazing or how do you farm it?    

 

MR STANBURY:   It is just a grazing property. 

 

SJH:   Right, for sheep? 40 

 

MR STANBURY:   Sorry? 

 

SJH:   Sheep? 

 45 

MR STANBURY:   Predominantly cattle. 
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SJH:   Right. 

 

MR STANBURY:   As a trade, I use it as a trading block really, for cattle and 

sheep, but primarily cattle. 5 

 

SJH:   Thank you.  Just pause and I will see if there is any questions.  We will 

get you with the secretariat to mark the bit that is part of Waipuna 

Reserve that you are not concerned about before you go, for us.  

Ms Dawson? 10 

 

MS DAWSON:   No more questions, thank you. 

 

SJH:   Ms Huria? 

 15 

MS HURIA:   No thank you, sir. 

 

SJH:   Dr Mitchell? 

 

DR MITCHELL:   No thank you, sir, it is clear enough. 20 

 

JUDGE HASSAN:   No, it was just clarity on that matter. 

 

SJH:   Yes, so if someone over here will give you a hard copy for you to mark, 

and we hear what you say and we trust the Council will listen to it 25 

because it seems a little different from what we have heard earlier 

about process.  So we are grateful for that, thank you very much for 

coming Mr Stanbury. 

 

MR STANBURY:  Thank you for giving me the opportunity to talk, thank you. 30 

 

<MARTIN STANBURY WITHDREW [4.04 pm] 

 

SJH:   Right, Ms Cook, would you come to the witness box please?  It is just 

you, not – well, you are giving evidence aren’t you? 35 

 

MS COOK:   Yes, I am. 

 

SJH:   Now this is for the Rod Donald Banks Peninsula Trust today? 

 40 

MS COOK:   That is correct, sir, yes. 
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<JANICE AUDREY COOK, affirmed [4.04 pm] 
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SJH:   Ms Cook you filed a statement of evidence dated 10 December last? 

 

MS COOK:   Yes, sir. 

 

SJH:   Your full name is Janice Audrey Cook? 5 

 

MS COOK:   Yes. 

 

  [4.05 pm] 

 10 

SJH:   And you confirm the contents of your evidence are true and correct? 

 

MS COOK:   Yes, I do. 

 

SJH:   All right, if you just go to your highlights package of it please. 15 

 

MS COOK:   Yes.  So today I am just going to be talking on topic 9.1, 

biodiversity. 

 

SJH:   Yes. 20 

 

MS COOK:   So it is just the first section of my evidence and I just really 

wanted to add to my introduction that I was extensively involved in the 

Banks Peninsula Plan process back from these appeals when they 

started in 2001 and right through to the various consent orders and 25 

Environment Court decisions regarding that, so I have a longstanding 

involvement with these issues. 

 

 Now just to quickly re-track on the Trust objectives, it includes 

protection and enhancement of natural biodiversity and also the 30 

enhancement of public access and recreation opportunities on Banks 

Peninsula, and in particular the Trust is working to fill the gaps if you 

like by working in partnership with the Council, with DOC and with 

private landowners to help establish walkways and reserves, purchasing 

land, contributing funding to those sorts of purchases. 35 

 

 The Trust property at Western Valley includes SES H24 and other 

important areas of vegetation and habitats. 

 

 Now in our evidence I guess I want to refer to the revised proposal of 40 

18 December that was included in Ms Hogan's rebuttal evidence that is 

addressed some of the concerns that the Trust had and that I outlined in 

my evidence. 

 

 So there is still an outstanding concern regarding the policies and the 45 

fact that while Objective 1 refers to the maintenance and enhancement 
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of indigenous biodiversity and the protection of valleys and ecosystem 

functions, the policies really only relate to vegetation clearance or 

removal or for activities that are within those areas rather than any 

other effects that might occur from nearby or other activities. 

 5 

 And I do not think that policy 2 quite achieves what the objective says 

it should because it is focused on clearance and non-activities with in 

SESs.  So other activities nearby may be upstream, may affect 

vegetation/wildlife, the vegetation and wildlife of the plan should be 

seeking to protecting, and part of what we developed for the Banks 10 

Peninsula Plan, I thought it would be worthwhile just mentioning what 

they say in chapter 9 of the Banks Peninsula Plan, they refer to 

policy 1(a) is activities and development should avoid remedy or 

mitigate any adverse effects on the ecological resilience and 

functioning, habitat values, etcetera, habitat linkages and corridors 15 

between areas of indigenous vegetation, wetland and other natural 

habitats and freshwater fish habitat, fish passage and aquatic 

ecosystems generally. 

 

 And then that follows through into chapter 19, the rural zone, where 20 

policy 2(a) refers to “areas of significant indigenous vegetation and 

significant habitats of indigenous fauna are to be protected and adverse 

effects on such areas to be avoided”. 

 

 So we had just really ask that the policy included something general 25 

regarding activities and development generally, and I cannot see that 

that conflicts with what the plan should be trying to achieve in this 

regard. 

 

 Because I am thinking for example, an example might be a residential 30 

subdivision next door that brings in domestic pets, it might be 

earthworks upstream, it might be noise or other disturbance of wildlife 

from that activity next door – very often, I would not say in the 

example of the subdivision, that would be advertised as having a 

stunning bush backdrop, I mean that may actually be the neighbours 35 

that they are trading on. 

 

 So landowner buying, as there has been a lot of discussion about it, I 

think it is really important this protection of biodiversity that we are all 

seeking and I think landowners are really generally supportive and 40 

want to protect those areas on their own properties, and I think that is a 

growing activity and a lot of people, even farmers are very interested 

when there are finds of rare or unusual things on their property. 

 

  [4.10 pm] 45 
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 But I think landowners would have a right to feel a bit upset if they are 

subject to tight restrictions or rules while their neighbour may be able 

to carry out those activities and actually activities which potentially 

undermine the protection that is happening across the fence.  So that is 

really the basis for our concern there.   5 

 

 And in relation to permitted activities that were in the proposed plan as 

it was notified, the Trust was concerned that there was not clarity in 

those rules there about the exemptions for activities within SESs or 

vegetation because these areas do not look after themselves, they 10 

require ongoing pest control or plant removal, pest and plant removal et 

cetera, so you have to be able to get to those areas.  You have to be able 

to fence them perhaps and we just wanted better clarity about that those 

activities would still be permitted in those areas and were satisfied with 

the changes in the revised proposal, that that does do that now in the 15 

exemptions to rule 9.1.2.   

 

 And I heard the question of Ms Hogan earlier about why that got 

shifted and I think that is because it was ambiguous where it was, I 

found it to be so.  I can remember lots of discussions with planners and 20 

getting different answers from different people about what it actually 

meant, so we do want that to be clear and I think it is clear now, where 

it has been put. 

 

 Ms Hogan has also agreed to our requests in relation to the matters of 25 

discretion and that really flows on from what I was just saying about 

the policy, needing to actually recognise the effects of activities 

generally, not those just within the site, and we are very satisfied with 

what is now in the revised proposal in that regard for the matters of 

discretion. 30 

 

 And I suppose we do – actually that is something I will discuss under 

my own comments. 

 

 Just to say really that we do, we are very, very sure that this site, the 35 

SES process is very incomplete, it actually seems a bit hit and miss, 

rather, and so I suppose say that the Trust feels nervous about promises 

of future work, to do more work on that given that it was a method in 

the Banks Peninsula plan to carry out that work within five years from 

2007 and it seems as though it has only been partly done and perhaps 40 

not very well done at that.   

 

 My recollection is that the SES programme or the Significant Natural 

Area Programme that was put in the plan as a method, that was very 

much at the request of landowners who wanted certainty about where 45 

these areas were, rather than just a rule and a definition so concerns 
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now are about these actual defined areas being plonked on properties, I 

mean that has come out of what was agreed to in 2007.  It may of 

course not have been very well done or the consultation not good, that 

is another matter. 

 5 

SJH:   Well the 2007 process envisaged consultation around this, did it not? 

 

MS COOK:   Yes, it did, I mean I think there is three pages of method in the 

Rural Zone and it does, yes, it refers to - - - 

 10 

SJH:   No, but that has answered my question, thank you.  Ms Dawson?  I am 

sorry, Mr Conway, you are first, to do your cross-examination. 

 

<CROSS-EXAMINATION BY MR CONWAY [4.15 pm] 

 15 

MR CONWAY:   Thank you, sir.  Good afternoon, Ms Cook.  I just want to 

start by acknowledging the constructive suggestions you have made 

through this process in terms of provisions, and on that note I want to 

just look briefly at that point you made first in your presentation today 

about protection of indigenous biodiversity from activities that might 20 

occur outside those sites.  In particular, you commented on 

subdivisions next door, perhaps. 

 

MS COOK:   Yes. 

 25 

MR CONWAY:   And I acknowledge that there is a focus in these provisions 

in chapter 9 on activities within the SES, for example, itself.  And I just 

wanted to take you to chapter 17; have you a got a copy or can we 

bring up a copy of chapter 17? 

 30 

MS COOK:  I haven’t. 

 

MR CONWAY:   This is a revised proposal attached to Ms Hogan’s - - - 

 

MS COOK:   Actually, I do have it. 35 

 

MR CONWAY:   It is Ms Hogan’s Rural rebuttal evidence in terms of the 

provisions that have been heard with this proposal as well so it is 

attachment A of Deborah Hogan’s rebuttal evidence for chapter 17 

Rural of 18 December, 2015? 40 

 

SJH:   What page is that, Mr Conway? 

 

MR CONWAY:   Page 3 I am looking at, at the moment, Objectives and 

Policies. 45 
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MS COOK:   What date was that? 

 

MR CONWAY:   18 December 2015, is that the one you have got in front of 

you? 

 5 

MS COOK:   No.  Is this for chapter 17? 

 

MR CONWAY:   Yes. 

 

MS COOK:   No, 6 November. 10 

 

MR CONWAY:   Have you got in front of you a copy of - - - 

 

SJH:   It is open at page 3, Mr Conway. 

 15 

MR CONWAY:   Yes, page 3 of - - - 

 

SJH:   Just go straight to the question. 

 

MR CONWAY:   Thank you, sir.  Policy 3 on that page says “ensure the 20 

nature, scale and intensity of subdivision use and development 

recognises the different natural and physical resources including rural, 

productive and conservation activities on Banks Peninsula and their 

integration with maintaining and enhancing landscape, coastal and 

indigenous biodiversity values”.   25 

 

MS COOK:   Yes. 

 

MR CONWAY:   And then over the page, policy 6, also relates to subdivision 

use and development and refers to “encouraging the protection, 30 

maintenance and enhancement of significant indigenous biodiversity” 

and then again policy 8 in terms of plantation forestry refers in A(v) “to 

avoid any adverse effects”. 

 

 I just want to give you a chance to comment on whether you think that 35 

helps to address your concern about these matters being taken into 

account in a proposal for subdivision that might be adjacent to an area 

of significant vegetation. 

 

MS COOK:   Well, it takes them into account if that area is in the rural zone, if 40 

it is in another zone; it doesn’t.  Activity may not be in the rural zone. 

 

MR CONWAY:   Right, so in terms of the rural zone though, that clearly is a 

link to those aspects? 

 45 
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MS COOK:   Yes, yes, but I suppose I was talking about chapter 9 is supposed 

to be the overarching chapter for heritage and seems there should be 

something there. 

 

SJH:   The plan has to be read as a whole, Ms Cook. 5 

 

MS COOK:   Yes, so if there is an activity in another zone apart from the rural 

zone that is adjacent or nearby, important ecological area, it may be 

covered elsewhere but it may not. 

 10 

MR CONWAY:   So you would see it as important that there is some 

recognition of that in chapter 9, itself? 

 

MS COOK:   Yes, that was our point, yes. 

 15 

SJH:   Thank you.  Ms Dawson? 

 

MS DAWSON:  No, no more questions, thank you, Ms Cook. 

 

SJH:   Ms Huria? 20 

 

MS HURIA:   No, thank you, sir. 

 

SJH:   Dr Mitchell? 

 25 

DR MITCHELL:   No, thank you, sir 

 

SJH:  Judge? 

 

JUDGE HASSAN:   Just briefly, Ms Cook, just as a matter of interest, you 30 

referred to this 2007 process leading to the consent order, were you a 

party to the appeal process that resolved it in some capacity? 

 

MS COOK:   Yes, I was representing the Friends of Banks Peninsula which 

was a local group, yes. 35 

 

JUDGE HASSAN:   Yes, and are you a member, I have not checked your 

evidence on this, but are you a member of the Banks Peninsula 

Conservation Group that came out of that process? 

 40 

MS COOK:   No, I am not currently, I was involved with that for a while after 

it was established, yes. 

 

JUDGE HASSAN:   Thank you.  Thanks very much. 

 45 

SJH:   Thank you.  Anything arising, Mr Conway? 
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MR CONWAY:   No thank you, sir. 

 

SJH:   Thank you, Mrs Cook, if you would then like to go on and just speak to 

your and husband’s submissions. 5 

 

<THE WITNESS WITHDREW [4.20 pm] 
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<JAN COOK [4.20 pm] 
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MS COOK:   Firstly I just want to correct a typo in my written submission on 

page 3 where there seems under policy 1A the word “important” before 

“activities” that has somehow snuck in there and shouldn’t be.  So that 

1A should read “Activities and development should avoid remedy or 

mitigate” et cetera. 5 

 

SJH:   Thank you. 

 

MS COOK:   And I think our own concerns for our own property are similar to 

those of the Rod Donald Trust; it was about the activities, being sure 10 

that we could continue to look after our covenanted areas. 

 

 Our 11 hectares of covenant QEII Trust have never been assessed for 

SES but I am sure that it is a very significant area, we have remnant 

podocarp forest as well as substantial regenerating forest.  So again we 15 

are satisfied that the things we need to in there are going to be provided 

for. 

 

 The other personal comment that we really had was regarding the 

height threshold for kanuka.  That has been changed, currently 20 

six metres for Akaroa in the Banks Peninsula District Plan, that has 

been reduced to three metres and, you know, I think kanuka is an 

important tree but I think that three metres is getting a too low as a 

threshold of significance there. 

 25 

 Certainly in my experience kanuka is much more important when it is 

fenced off and grazing is excluded.  Grazed kanuka, there is very little 

in grazed kanuka areas apart from kanuka, nothing else grows, it gets 

nibbled off the moment it pokes through the ground so it maybe 

provides a few nesting sites and big trees for birds but it is not that 30 

significant when it is not protected. 

 

 So I guess again that is something that was agreed to in 2007 in that 

process.  My personal view then was that six metres was perhaps a little 

too high, but certainly three metres seems rather too low.   35 

 

 Again I just feel nervous about promises of future work and so I think it 

is important that there is interim rules for protection of important areas 

and I can understand people’s concerns about those not being easy to 

define.  For instance, the costs on landowners for requiring an 40 

ecological assessment of significance, that is in policy 2B(i) when if 

there are proposals to clear vegetation should that cost fall on the 

landowner or should the Council pay that cost, as they have in the case 

of assessing the areas that have been assessed as SESs.  They are 

questions for the Council really. 45 
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 And also I still really do have concerns about the structure of that rule, 

the discretionary rule for clearance of those areas.  That was essentially 

the definition in the Banks Peninsula plan and I think it would be much 

easier for users if that was actually listed in an appendix or a schedule 

rather than listing it throughout that rule. 5 

 

  [4.25 pm] 

 

 Then it can have a heading that can be referred to more easily when 

you want to talk about whether something is important or not, you can 10 

say whether or not it may came under that criteria that is listed rather 

than referring to the vegetation that is listed in rule something or rather 

D2, it just seems very clumsy and difficult to actually define just what 

it is that vegetation is. 

 15 

 One final point that I realised as this process progressed is that the 

definition in the Banks Peninsula plan was a definition of significance 

so in other words an area became significant when it exceeded a certain 

size.  That meant the whole thing was significant, that has been turned 

into a threshold for clearance which says you can clear so much of a 20 

hectare of that area that is not the way it worked before.  It was if you 

have got this much of it, it is significant and you cannot clear any of it. 

 

 If you have got a little block here you can cut that down, because to me 

ecological functioning is partly to do with the size that you have so that 25 

is a change in thinking that we have now with saying this is a threshold, 

you can clear this much of it as a permitted activity.  It is a subtle 

difference maybe but it is quite a difference. 

 

SJH:   Thank you, is there any questions from the Panel of Mrs Cook’s 30 

personal submission? 

 

MS DAWSON:   Just from your perspective of living in Banks Peninsula and 

since those rules were introduced in 2007 and as an interim measure the 

threshold rules you have just been talking about has it been successful 35 

in avoiding clearance or destruction of vegetation of potentially 

significant vegetation in the interim or until the SESs are eventually 

established? 

 

MS COOK:   I think I would have to say, yes, generally it has.  There are some 40 

reasonably high profile and it is obvious there has been quite a lot of 

spraying of kanuka in various places over the last few years.  I could 

not really say whether that exceeded what was permitted in the plan or 

not, it possibly does in some cases because we have got a six metre 

height threshold there at the moment which is pretty high for kanuka so 45 

it does meet that then so there is some quite obvious bits of dead 
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kanuka around the place but as I said that is not an endangered species 

exactly. 

 

 There is certainly a lot more interest in conservation, people buying 

properties just to carry out conservation, a whole type of covenants, 5 

there is I think three covenants in my area in French Farm since then 

and areas that link up so I think there is a good momentum there. 

 

MS DAWSON:   Do you think the package of provisions, the trust and the 

covenanting process the fact that they were agreed interim provisions 10 

with a process supposedly to be done by the Council but there was a 

broad community buy in, not necessarily everybody but there was 

goodwill from that. 

 

MS COOK:   I think it created the conversation and it made it more cool I 15 

suppose for farmers to actually be carrying out conservation so yes, I 

think there is a good momentum there really.  I personally think that 

there is a lot lacking in terms of riparian protection in Banks Peninsula 

that is where the focus should be on creating those corridors along our 

waterways that is where the gaps are. 20 

 

MS DAWSON:   Yes, which was not necessarily covered by the previous 

provisions. 

 

MS COOK:   That is where we should be focusing, yes, that is identification I 25 

think. 

 

MS DAWSON:   All right, thank you very much for coming. 

 

SJH:   Ms Huria? 30 

 

MS HURIA:   No, thanks. 

 

SJH:   Dr Mitchell? 

 35 

DR MITCHELL:   Just one question thanks Ms Cook, in terms of your own 

property as opposed to the general issues we have raised about the 

Peninsula as a whole what would the rules that you are talking about 

mean in terms of the protection of your property above and beyond 

those that are already provided for and the covenants you have in 40 

place? 

 

  [4.30 pm] 

 

MS COOK:   We are not really farmers, so it may impact on potential for 45 

subdivision if we should ever want to do that in the future.  But then it 
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may be a benefit in terms of us, I do not know, hurt, using the values 

that we have protected as environmental credits. 

 

DR MITCHELL:   Is that the covenanted areas, sorry the areas of your 

property that are outside those that are covenanted, you mean? 5 

 

MS COOK:   Yes, there is not any impact on our day to day.  Well the only 

impact there might be at the moment, we are desperately trying to clear 

an area of kanuka that has got away to create a firebreak along, and a 

track runs alongside, quite a long track that is on our covenant, and the 10 

kanuka across the other side of the track is shot away, and we just want 

to clear that back a bit further to remove the fire risk.  And that is 

certainly over three metres tall and that has grown just in a few years.   

 

DR MITCHELL:   All right, thank you. 15 

 

MS COOK:   So it can get away from you quite quickly. 

 

DR MITCHELL:   Thank you very much. 

 20 

SJH:   Judge? 

 

JUDGE HASSAN:   Just a couple of questions in follow up, Ms Cook, thank 

you, and you gave evidence to the Subdivision Hearing, which some 

Panel members heard about the description you gave then of your 25 

property.  

 

 Just looking about the third paragraph in where you describe the total 

area of the covenants being 11 hectares on that property, my 

recollection is you described it as being an unusual title in a sense that 30 

it was relatively narrow, wider at the road edge and narrowing down to 

Akaroa Harbour, is that correct? 

 

MS COOK:   Oh no, you are thinking of my family property at Opukutahi. 

 35 

JUDGE HASSAN:   Ah. 

 

MS COOK:   Yes. 

 

JUDGE HASSAN:   So this property that we refer to here - - -  40 

 

MS COOK:   My own property is at French Farm Valley. 

 

JUDGE HASSAN:   And how large is it?  

 45 

MS COOK:   It is 44 hectares.   
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JUDGE HASSAN:   44 hectares of which you have got 11 covenanted? 

 

MS COOK:   Yes, and it straddles the French Farm Stream so we are up the 

valley and so we are quite enclosed, we have both sides sort of water 5 

facing, so it is, yeah, there is a lot of biodiversity on the property and 

we take a great interest in that.  We have Crop and Food Research 

moment have established in a little trial area, they are interested in 

looking at native bees, the potential for pollination, as was of a concern 

about the demise of the honey bees, when they come in and see how 10 

(INDISTINCT 2.27) crop on our property because there are lots of 

native bees.   

 

JUDGE HASSAN:   Thank you. 

 15 

SJH:   Thank you, Ms Cook, you stand down and you may be excused. 

 

MS COOK:   Thank you. 

 

MS COOK:   We are seeing you later are we or you want to deal with the silent 20 

file matter now to avoid you coming back? 

 

MS COOK:   Oh no, I will save that for February.  If that is all right, sir. 

 

SJH:   Thank you. 25 

 

MS COOK:   I think there is a wee bit more to study on that one yet, but I still 

have to find out and see how we go. 

 

SJH:   I am sure there is, thank you. 30 

 

<THE WITNESS WITHDREW [4.32 pm] 

 

SJH:   Ms Garvan?  I will just say that the Judge has recused himself in relation 

to the Transpower matter. 35 

 

MS GARVAN:   Thank you, sir.  Just before I call Ms McLeod, I would just 

like to address two matters.  The first is paragraph 22.2 in the Council’s 

legal submissions dated 17 January 2016, where they disclose the 

potential conflict of interest with Mark Stephenson now being 40 

employed by Beca, which is where Ms McLeod is a technical director 

of.  And just to note and record that Transpower agrees with the view 

expressed in the Council’s submissions.   

 

 The second matter relates to, Ms McLeod and I have proceeded on the 45 

assumption that she be providing all her evidence today on all four 
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topics.  But we have noted that Paula Smith expressively put that in the 

timetable, so I just want to check if that was the Panel’s understanding 

as well? 

 

SJH:   Well my understanding, unless you made an application to the chair for 5 

that you would be dealing with these matters, biodiversity stuff today. 

 

MS GARVAN:   Okay, that is fine sir.  We did raise it with the Secretariat - - -  

 

SJH:   And they told you what? 10 

 

MS GARVAN:   They did not come back on that specific point sir, but we are 

happy to - - -  

 

SJH:   So did you file a formal memorandum given it had been carved into 15 

bits? 

 

MS GARVAN:   No, not subsequent, just the email to the Secretariat. 

 

SJH:   Well, Ms McLeod, how long is your highlights package for everything?  20 

By the look of your folders you are going to be a while? 

 

MS McLEOD:   Sir, I would estimate around about 11 minutes. 

 

SJH:   For everything? 25 

 

MS McLEOD:   I have truncated it somewhat. 

  

SJH:   Well, look I am happy.  Are there any applications to cross-examine 

you, I do not think there is, is there? 30 

 

MR CONWAY:   Sir, I have one and - - - 

 

SJH:   Oh yes, there is, Mr Conway and Forest and Bird - - -  

 35 

MR CONWAY:  - - - I actually have prepared on the basis that we were 

carving it out now. 

 

SJH:   Look, we will hear the lot, we will have the cross-examination but if 

anyone is prejudiced by you giving the evidence on the other matters 40 

you may have to come back Ms McLeod.  So you can feel free to make 

such an application, Mr Conway, on reflection. 

 

MR CONWAY:   Thank you, sir. 

 45 

SJH:   All right. 

 



 Page 302 

  

Ch9: Natural and Cultural Heritage Commenced 18.01.16 

MS GARVAN:   Thank you.  I would like to call Ms McLeod for Transpower. 
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<AINSLEY McLEOD, sworn [4.35 pm] 
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<EXAMINATION BY MS GARVAN [4.35 pm] 

 

MS GARVAN:   Thank you, Ms McLeod, can you please confirm your full 

name is Ainsley Jean McLeod? 

 5 

MS McLEOD:   It is. 

 

MS GARVAN:   And that you have the qualifications and experience that you 

refer to in your statement of evidence, dated 10 December 2015? 

 10 

MS McLEOD:   I do. 

 

MS GARVAN:   And you also prepared a statement of rebuttal evidence dated 

18 December 2015, a supplementary statement dated 13 January 2016, 

and a statement of rebuttal evidence dated 15 January 2016? 15 

 

MS McLEOD:   I did. 

 

MS GARVAN:   Do you have any corrections to make to your evidence? 

 20 

MS McLEOD:   No, I do not. 

 

MS GARVAN:   And would you please confirm that the evidence is true and 

correct? 

 25 

MS McLEOD:   It is. 

 

MS GARVAN:   Thank you, just prior to you reading your highlights 

summary, I note that you have prepared some amended provisions that 

you would like to put forward and would like to produce as an exhibit, 30 

your Honour. 

 

SJH:   We will take it as exhibit 4.  If you circulate the copies, please. 

 

EXHIBIT #4 - AMENDED PROVISIONS FROM TRANSPOWER 35 

 

MS GARVAN:   If you could please read your highlights summary, 

Ms McLeod. 

 

MS McLEOD:   Thank you, so firstly my apologies, I am more than happy to 40 

come back in the topic areas. 

 

SJH:   It just maybe because I imagine a number of submitters like the Panel, 

have been reading on the basis of the carve up, if you like. 

 45 

MS McLEOD:   Yes, sir. 

 

SJH:    So we will hear it now and will cross that bridge when we come to it.   
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MS McLEOD:   Certainly.  So at a high level Transpower submission on 

proposal 9 seeks a regulatory and policy framework that appropriately 

provides for the national grid within the various overlays. 

 

 Transpower also seeks a rule framework that recognises and provides 5 

for the trimming and removal of trees required by the Electricity 

Hazards and Trees Regulations 2003.  I will just refer to these as the 

tree regulations. 

 

 And Transpower also seeks amendments to address duplication and 10 

inconsistencies between proposal 9 and proposal 11, such that the 

planning provisions for utilities in natural and cultural and heritage 

overlays, are clear and easy to use.   

 

 My evidence addresses these matters in detail but today my summary is 15 

focused on unresolved matters. 

 

 In this regard I wish to acknowledge the conversations between 

witnesses that are ongoing and you have heard about that today.  I 

anticipate that the Counsel for Transpower will be able to advise any 20 

situation where agreement is reached over the coming weeks.  

 

 As a preliminary matter, I wish to highlight in preparing my evidence, I 

have been mindful of the relationship between the National 

Environmental Standard for Electricity Transmission Activities and the 25 

Replacement Plan, as set out in Section 43B of the RMA. 

 

 Section 43B provides that rules cannot be more stringent or more 

lenient than the NES.  The rules in the Plan remain necessary though 

because they are more generic in that they are not specific to existing 30 

transmission lines and they also address other utilities and national grid 

lines that are not subject to the NES. 

 

 The NES also defers to the Replacement Plan in situations in order to 

do things like establish activity status. 35 

 

 In terms of 9.1, indigenous biodiversity, Ms Hogan’s rebuttal version 

includes the amendment suggested in and supported by my evidence.  

This includes the additional clause E in policy 2.  A new rule RD3 that 

provides for indigenous vegetation clearance associated with new or 40 

upgrades to strategic infrastructure and utilities, and additions to the 

matters of discretion. 

 

 In relation to rule RD3 Ms Hogan, Ms Jenkin, Ms Cameron and I have 

confirmed our support for this rule.   45 

 

  [4.40 pm] 

 



 Page 306 

  

Ch9: Natural and Cultural Heritage Commenced 18.01.16 

 Mr Davis has not addressed this proposed rule in his rebuttal evidence 

but the rule is opposed in the opening legal submissions of Forest and 

Bird. 

 

 I continue to support this rule for the reasons included in my evidence 5 

and I particularly note that this activity status is consistent with the 

most stringent activity status in the NES and is more closely aligned to 

the approach taken to implementing the RPS and the land and water 

plan, whereby the clearance of vegetation for utilities is exempt from 

the definition of vegetation clearance and therefore a permitted activity. 10 

 

 Turning to the new clause E in policy 2, I consider that this clause is 

necessary as a basis for rule RD3.  Without clause E, and noting that a 

number of witnesses are still discussing policy 2A, I am concerned that 

policy 2A could have the effect of preventing the development of the 15 

national grid where sites of ecological significance cannot be avoided.  

This is particularly the case given that the matters of discretion in 9.1 

include direct reference back to the objectives and policies. 

 

 That said, I have considered the concerns of Ms Cameron and the 20 

matters raised in the legal submissions of Forest and Bird and have now 

provided a further provision of clause E that recognises, rather than 

provides, for the particular requirements of utilities and infrastructure 

and then goes on to set out more specifically how the recognition will 

be achieved, including by prioritising avoidance.   25 

 

 I do not consider that there is a need for this clause to make specific 

reference to offsetting, nor do I consider that the policy should compel 

offsetting for all vegetation clearance associated with utilities and 

strategic infrastructure, on the basis that neither the NPS nor policy 30 

16.3.4 of the RPS, suggest anything other than avoid, remedy or 

mitigate. 

 

 Mr Davis, in his evidence-in-chief, expressed concerns that the 

exemption for access tracks, in 9.1.2.1.6 is too broad.  In my rebuttal, I 35 

support an amendment to explicitly confine the exemption to access 

tracks to existing electricity infrastructure.  I continue to support this 

amendment noting that resource consent would still be necessary in the 

case of the national grid only, for such clearance within sites of 

ecological significance under regulation 32 of the NES. 40 

 

 I turn now to landscape matters.  In terms of the policy and regulatory 

approach to protected landscapes in proposal 9.11 my evidence 

supports the revised proposal insofar as the provisions are relevant to 

Transpower’s submission, subject to two unresolved matters.   45 
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 The first is in relation to access tracks and in this regard I note Ms 

Jenkin in her rebuttal evidence correctly points out that by introducing 

an exemption for utilities in 9.2 there is essentially a gap in the 

regulatory framework for access tracks in the various landscape 

overlays.   5 

 

 This could be resolved by the introduction of a new rule in proposal 11 

that mirrors both the approach to access tracks and indigenous 

vegetation clearance that have been agreed between the Crown, CCC 

and Transpower witnesses, and also the activity status for access tracks 10 

already in 9.2 for other activities.  This is consistent with what the 

landscape witnesses agreed at expert conferencing in that they stated 

the triggers should be the same.  This rule is included in my further 

revisions to the provisions provided today and I note I have also 

provided this rule to the planning witnesses for the Council, Crown, 15 

Orion and the Utilities Group, and I understand that Ms Fergus and 

Ms Jenkin are comfortable with the approach suggested. 

 

 The second unresolved matter is in relation to the policy approach to 

utilities in the national grid and protected landscape areas.  This matter 20 

was traversed at the utilities hearing, specifically in response to 

questions from the Panel, and it has been the subject of some 

discussion between witnesses.  In my evidence I provide a comparison 

of the various policies and conclude that the policies generally 

implemented give effect to the higher order documents but note that 25 

policy 11.1.2.1 has the potential to result in a somewhat perverse 

outcome whereby the nationally significant national grid is subject to 

greater policy constraint than other utilities that may have the same or 

similar effects on the environment. 

 30 

 Ms Jenkin has refined policy 11.1.2.1 in her rebuttal evidence, however 

I consider, and Ms Jenkin agrees, that there is benefit in further 

discussion between witnesses over the coming days.  I have also 

discussed this policy with Ms Ferguson and have included some 

interim refinements in my exhibit. 35 

 

  [4.45 pm] 

 

 For completeness and for the reason set out in my rebuttal evidence I 

do not support the amendments to policy 11.1.2(i) promoted by Ms 40 

Cameron.  I consider that these amendments could have the effect of 

preventing the operation, maintenance, upgrade and development of the 

national grid in a manner that would not give effect to the higher order 

documents.   

 45 
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 In terms of historic heritage, Transpower’s only submission point on 

the historic heritage sectional proposal 9 seeks an amendment to clarify 

the relationship between proposals 9 and 11. 

 

 My evidence supports and expanded advice note in the “How to Use 5 

the Rules” section of both proposals.  That serves to clarify this 

relationship.  The revised version received on Sunday partially includes 

the amendment supported in my evidence but it does not include a clear 

statement that the rules in 9.3.3 do not apply to utilities in a similar way 

to 9.2 actually achieves this.   10 

 

 I support the inclusion of a further sentence in the advice note to ensure 

the exemption is clear.  Ms Jenkin has confirmed that she supports a 

similar advice note in proposal 11. 

 15 

 In terms of significant trees, my evidence supports the inclusion of 

additional restricted discretionary activity rule for the pruning other 

minor pruning and felling of significant trees associated with the 

maintenance, operation and development of strategic infrastructure or 

utilities, including as required by the tree regulations.  Ms Rachlin (ph 20 

1.22) does not consider that this rule is necessary but I continue to 

support this new rule for the reasons set out in my everything and 

particularly because the discretionary rule is more stringent than 

regulation 32 of the NES and may not be consistent with section 43B of 

the RMA insofar as the rule relates to existing electricity transmission 25 

lines. 

 

 Ms Lowe, for the Civic Trust, supports the deletion of rule P5 in those 

rules, on the basis that emergency work provisions in the RMA 

sufficiently provide for the activities in rule P5 and this is the 30 

emergency works on trees in accordance with a clause in the tree 

regulations.  I acknowledge that these works could be undertaken under 

section 3.3.0 of the RMA and consider that the outcome is the same 

whether the works are provided for under the emergency works 

provisions in the RMA or rule P5 but I suggest in my rebuttal that the 35 

inclusion of rule P5 provides greater clarity and reduces transactional 

costs and does provide certainty around any consent requirements, 

whether they are required or not. 

 

 Finally, in my evidence I sought an amendment to the advice note in 40 

9.4.3.1.4 in relation to the tree regulations.  Ms Rachlin has not agreed 

with this amendment sought.  In my opinion, the advice note as 

currently drafted is ambiguous.  This is because it uses the term “may”.  

That could imply that there is no compulsion to comply with the tree 

regulations. 45 
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 I continue to support the need to refine this advice note to clearly 

describe the role of the tree regulations as has been achieved in 

decisions in other chapters. 

 

SJH:   Thank you.  Mr Conway? 5 

 

<CROSS-EXAMINATION BY MR CONWAY [4.48 pm] 

 

MR CONWAY:   Thank you, sir, and bearing in mind the comment you made 

earlier, my question to you, Ms McLeod, is to the extent that you have 10 

raised matters today that are not in agreement with the Council, are 

discussions continuing with Council witnesses? 

 

MS MCLEOD:   With the exception of Ms Rachlin who I have not had the 

opportunity to speak to since the filing of rebuttal.  In terms of 15 

landscape and indigenous biodiversity, discussions are continuing. 

 

 I understand that Ms Hogan generally agrees with my amendments to 

policy E and I think I already indicated in my summary around 

landscape provisions, Ms Ferguson has agreed that the rule to be 20 

inserted in proposal 11 is appropriate. 

 

MR CONWAY:   Ms McLeod, thank you for your highlights package.  I must 

note your comments in relation to 9.1 which I had envisaged covering 

today resolved the matters I was going to ask you about in relation to 25 

that. 

 

 In relation to the other matters, sir, the way I would like to approach it 

is that we endeavour to have discussions between the planning 

witnesses and if there are any matters arising, we would seek - - -  30 

 

SJH:   I note you reserve your position into all the other matters, Mr Conway, 

as indeed will the Panel. 

 

MR CONWAY:   I think that is probably the most efficient way to deal with it, 35 

thank you. 

 

SJH:  Thank you.  Mr Anderson? 

 

<CROSS-EXAMINATION BY MR ANDERSON [4.49 pm] 40 

 

MR ANDERSON:   I would like to talk to you about your amended policy E.  

In the comments you just made before, you said that you did not think 

it was necessary to provide for offsetting because that is not required by 

the National Policy Statement, is that correct? 45 
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MS McLEOD:   Yes. 

 

  [4.50 pm] 

 

MR ANDERSON:   Now, your amended policy relates to strategic 5 

infrastructure and utilities, is that correct? 

 

MS McLEOD:   Yes. 

 

MR ANDERSON:   And now that includes the National Grid, doesn’t it? 10 

 

MS McLEOD:   Yes. 

 

MR ANDERSON:   And it includes a range of other things, doesn’t it? 

 15 

MS McLEOD:   Yes. 

 

MR ANDERSON:   And those other things are not covered by the NP – of the 

National Policy Statement on Electricity Transmission - - - 

 20 

MS McLEOD:   That is correct. 

 

MR ANDERSON:   So in relation to those other matters, you are seeking a 

change to the balance of the approach in Chapter 9 regarding offsetting 

and no net loss on the basis, on what basis given the NP SET does not 25 

apply to the other things which in the definition of strategic 

infrastructure utilities that are not the National Grid? 

 

MS McLEOD:   There is probably two parts to my answer to that.  The first is 

around the genesis of this policy and the fact that it applies to more 30 

than the National Grid and that is because this policy has a purpose that 

is greater than just achieving the NPS for electricity transmission.  It 

serves as the basis for implementing a broader rule and I understand 

that the Crown’s relief is in relation to State highways.   

 35 

 Equally, a part of the reason for this policy has been the rationalisation 

of how Chapter 11 deals with matters in the various overlays and 

significant indigenous vegetation compared to chapter 9 and as they 

have been sought to be rationalised, this policy has been expanded 

beyond just what is required to give effect to the NPS. 40 

 

 I think there was a second part of your question in relation to offsetting 

and I certainly – it is my opinion that this policy does not prevent 

offsetting occurring; it just does not compel it in terms of specific 

mention.  This policy drives the inclusion of a restricted discretionary 45 

activity rule that has matters for discretion that, in turn, refer to the 
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objectives and policies in proposal 9, those objectives and policies refer 

to a role for offsetting. 

 

MR ANDERSON:   But if you apply this policy to strategic infrastructure and 

utilities, there would not be an obligation to achieve no net loss, there 5 

would be an obligation to remedy and mitigate that (INDISTINCT 

2.37). 

 

MS McLEOD:   Yes. 

 10 

MR ANDERSON:   That is different from all the other activities that would be 

undertaking some (INDISTINCT 2.48) of significance. 

 

MS McLEOD:   Yes, it is, but if you think about it in terms of perhaps 

objective 3.3.12 of the Strategic Directions decision, that also deals 15 

with infrastructure which introduces another concept beyond strategic 

infrastructure and beyond utilities.  That talks only about managing 

effects and so I think there are a number of various policy directions 

that make specific provision for utilities, infrastructure, strategic 

infrastructure, that give a solid rationale for it standing alone. 20 

 

MR ANDERSON:   Now, you have not referred to the Coastal Policy 

Statement, have you? 

 

MS McLEOD:   I cannot recall if I – I think I referred to - - - 25 

 

MR ANDERSON:   In relation to that particular policy. 

 

MS McLEOD:   I would have to review my evidence in detail.  I know I have 

referred to policy 6 of the Coastal Policy Statement in the context of 30 

my evidence. 

 

MR ANDERSON:   The question I wanted to get out here is that the Strategic 

Infrastructure and Utilities which are covered by this policy may occur 

in the coastal environment. 35 

 

MS McLEOD:   Yes. 

 

MR ANDERSON:   And the Coastal Policy Statement has a provision about 

adverse effects on indigenous biodiversity in the coastal environment. 40 

 

MS McLEOD:   Yes, it does. 

 

MR ANDERSON:   And it requires the avoidance of those effects. 

 45 

MS McLEOD:   Yes, it does. 
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MR ANDERSON:   Now, your policy that you have drafted does not make any 

reference to the Coastal Policy Statement and that obligation. 

 

MS McLEOD:   It refers to avoidance in the first instance and when I 5 

considered the Coastal Policy Statement, I also considered policy 6 that 

talked about the need for significant and infrastructure to be located in 

the coastal environment in certain circumstances. 

 

MR ANDERSON:   Can you repeat that answer, I was not sure of the particular 10 

provision you are referring to. 

 

MS McLEOD:   Policy 6 of the Coastal Policy Statement. 

 

MR ANDERSON:   Which bit of policy 6? 15 

 

  [4.55 pm] 

 

MS McLEOD:   In clause A “Recognise that the provision of infrastructure, the 

supply and transport of energy including the generation and 20 

transmission of electricity and the extraction of minerals are activities 

important to the social, economic and cultural wellbeing of the 

communities” so there is a recognition of the importance of those in the 

coastal environment. 

 25 

MR ANDERSON:   But would you agree with me that policy 11, which refers 

to the avoidance of certain adverse effects on indigenous biodiversity, 

that giving effect to that policy might require the declining of some 

strategic infrastructure or utilities within the coastal environment? 

 30 

MS McLEOD:   I don’t think the provisions that I am supporting are permitted 

activity provisions that compel these activities to be located there.  The 

restricted discretionary activity status, bearing in mind we are talking 

about indigenous vegetation clearance, enables a case by case 

consideration and the policy drives a presumption of avoidance. 35 

 

MR ANDERSON:   But your new wording says “Where the avoidance of 

adverse effects on indigenous biodiversity values and ecosystem 

functions is not possible”.  So that indicates that there would not – it 

seems to preclude the declining of consent for activities for strategic 40 

infrastructure. 

 

SJH:   I am sorry, where are you referring to now? 

 

MR ANDERSON:   This is the new policy. 45 
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SJH:   Which particular clause? 

 

MR ANDERSON:   This is E, so the first. 

 

SJH:   Right.  5 

 

MR ANDERSON:   That seems to preclude the decline of consent for strategic 

infrastructure and utilities, doesn’t it? 

 

MS McLEOD:   I don’t think that is entirely correct, it is saying where there 10 

are situations where adverse effects cannot be avoided the policy drives 

a presumption of avoidance in the first instance.  In my view, this is 

quite closely aligned to the presumption of avoidance in policy A but it 

is also giving recognition to the fact that infrastructure, in particular, 

has locational needs that means it cannot avoid in all circumstances. 15 

 

MR ANDERSON:   But there is a conflict between the NZCPS and the 

provision for not having to avoid adverse effects on indigenous 

biodiversity in the coastal environment? 

 20 

MS McLEOD:   Well, I am not sure there is because if you look at clause E in 

policy 6 it says “Consider where and how built development on land 

should be controlled so that it does not compromise activities of 

national or regional importance that have a functional need to locate 

and operate”.  This is referring to the coastal marine area but the 25 

heading at the top of policy 6 talks about the coastal environment. 

 

MR ANDERSON:   So can you tell me what provision? 

 

MS McLEOD:   Clause E. 30 

 

MR ANDERSON:   I have got no further questions, sir. 

 

SJH:   Thank you.  Ms Dawson? 

 35 

MS DAWSON:   Thank you, Ms McLeod, you have covered some of my 

questions in your exhibit which was helpful, thank you.  And I think 

you have now, in answer to Mr Anderson, talked about the relationship 

between strategic infrastructure and utilities in this particular policy 

which you would have heard me ask Ms Hogan about.   40 

 

 I just have one small outstanding question though I reserve my right to 

come back and talk to you, ask you a question - - - 

 

MS McLEOD:   Certainly. 45 
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MS DAWSON:   - - - if it comes up because I haven’t got my head around all 

these topics properly yet.  There was just one thing you raised in your 

evidence and it is in the exemptions in 9.1.2.1.6 and I am not sure if I 

have got it right, it is No (xii) and it is the question of whether the word 

“existing” should be before the words “electricity infrastructure” in that 5 

or whether you are saying it definitely shouldn’t be there?  I mean there 

was the question - I think you raised it about whether it should be 

existing access to electricity infrastructure or access to existing 

electricity infrastructure? 

 10 

MS McLEOD:   My intention is the word should be before “electricity 

infrastructure” not “access tracks”, yes. 

 

MS DAWSON:   Yes, and in this version it is not before either of them. 

 15 

MS McLEOD:   Yes. 

 

MS DAWSON:   But I know you have raised it. 

 

MS McLEOD:   And I have included it in my exhibit. 20 

 

MS DAWSON:   9.1.2.1.6.  Oh, you have too, it is the very first one. 

 

MS McLEOD:   Yes. 

 25 

  [5.00 pm] 

 

MS DAWSON:   Thank you, sorry I had missed that, I was focusing too much 

on policy, all right, thank you very much, that is good. 

 30 

SJH:   Thank you.  Ms Huria? 

 

MS HURIA:   No, thank you, sir. 

 

SJHL   Dr Mitchell? 35 

 

DR MITCHELL:   Thank you, sir. 

 

 Hello Ms McLeod, two matters relating to the relationship please 

between your amendment E, if I can call it that colloquially, and 9.1.3 40 

which are the matters of discretion that are contained on pages 16 and 

17 of Ms Hogan’s rebuttal statement.   

 

 The first question I have is that your policy E is quite tightly defined to 

relate to the location or operation when technical requirements of new 45 
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or more than minor upgrades to strategic infrastructure and utilities and 

then it goes on. 

 

MS McLEOD:   Yes. 

 5 

DR MITCHELL:   You probably heard the questions that I asked Ms Hogan 

about clauses C and F on page 17 do you have any comment on those? 

 

MS McLEOD:   Yes, I heard the questions and I think you are correct, the 

amendments are attributed to the relief sought in my evidence and they 10 

are too broad and certainly the intention of the support for those 

amendments in my evidence was insofar as it relates to infrastructure 

and utilities. 

 

DR MITCHELL:   All right, thank you, and just related to that, Mr Anderson 15 

and I apologise to him for calling him Mr McKenzie earlier, in answer 

to his questions you said that offsetting you did not think needed to be 

included specifically because it was referenced generally in the policies 

which are matters that are raised within the broad policy framework, 

but I would have thought that when a Transpower proposal was being 20 

looked at, you would go to the specific rather than the general policy 

framework and you would go to E, it makes no mention of offset, it just 

talks about remedying and mitigating and then you go to the matters of 

discretion and in particular on that topic you would go to C which says 

“any benefits derived from the proposed activity including the use of 25 

covenants and/or restoration and enhancement”. 

 

 That seems to me on its face to quite elegantly avoid reference to 

offsetting and I would have thought that at that point a planner in a 

position such as you may well say “well we do not make provision for 30 

offsetting here it is specifically excluded by the specific overriding the 

general”; and my question to you is I can understand that the higher 

level policy matter saying it does not need to be referenced, but would 

it not for the avoidance of doubt it be a valid mechanism to include in 

C, the matters of discretion? 35 

 

MS McLEOD:   I agree that offsetting is a valid mechanism.  My concern 

would be if offsetting were applied in a way that required all residual 

adverse effects to be offset.  I think that goes beyond the policies in the 

national policy statement they talk about the extent to which effects are 40 

avoided, remedied, or mitigated.  It anticipates a residual and my 

concern would be provisions in the plan that compelled offsetting all 

residual so I do agree with you that offsetting is a mechanism that, 

particularly for a large scale upgrade of the national grid would be 

something that would be considered, it should be considered.  45 
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DR MITCHELL:   As worded where would that find favour in the evaluation 

criteria that we have before us? 

 

MS McLEOD:   Obviously you have recognised clause C needs some 

refinement, and I am happy to discuss that with Ms Hogan, but that 5 

seems to be a comfortable home for the concept. 

 

DR MITCHELL:   If you could attend to that in your discussion that would be 

helpful, thank you. 

 10 

MS McLEOD:   Yes, absolutely. 

 

DR MITCHELL:   Thank you, sir. 

 

SJH:   Thank you.  Ms McLeod the last page of the amendments you handed 15 

up, RDX1; is there an “are” missing in the fourth line between “that” 

and “greater”? 

 

MS McLEOD:   Yes, sir. 

 20 

SJH:   Thank you, being pedantic at this stage of the evening.  Anything arising 

from our questions, Mr Conway? 

 

MR CONWAY:   No, thank you, sir. 

 25 

SJH:   All right, thank you, now you may be released, I am sorry, anything 

arising as well Ms Garvan? 

 

MS GARVAN:   No, thank you, sir. 

 30 

SJH:   All right, Ms McLeod well you may be released but it is subject to other 

submitters and the Panel, you may have to come back in those 

circumstances. 

 

MS McLEOD:   Certainly, sir. 35 

 

<THE WITNESS WITHDREW [5.05 pm] 

 

SJH:   Thank you very much and thank you everybody it has been a long day, 

at least Mr Anderson your alternate name was Scottish as well. 40 

 

MR ANDERSON:   There is just one matter, sir, before we leave. 

 

SJH:   Yes. 

 45 
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MR ANDERSON:   She is not here at the moment but one of the ladies from 

the Secretariat was asking about reducing cross-examination for having 

an extremely long day tomorrow, and I am happy with, I think I need 

leave to withdraw a notice of cross-examination so I am going to apply 

given I applied to - - -  5 

 

SJH:   Well, they are the sort of applications we are quite happy to receive. 

 

MR ANDERSON:   Yes, I thought you might be. 

 10 

SJH:   If you want to make it orally now I will probably be very happy to grant 

it. 

 

MR ANDERSON:   I would like to make an application to withdraw my notice 

of cross-examination for Mr Parish. 15 

 

SJH:   All right.  That is granted, thank you.  If you just note that for the 

schedule tomorrow.  Thank you, we will adjourn until 9.30 am 

tomorrow morning. 

 20 

MATTER ADJOURNED AT 5.05 PM UNTIL 

WEDNESDAY, 20 JANUARY 2016 


