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DAY 13 – 9 May 2016 

 

  [10.02 am] 

 

SJH:   Yes, good morning.  Mr Conway? 5 

 

MR CONWAY:   Thank you, sir, good morning members of the Panel.   

 

 On Friday I filed some supplementary opening legal submissions, does 

the Panel have a copy of those in front of it? 10 

 

SJH:   We do, thank you. 

 

MR CONWAY:   Now, I don’t propose to read you through those in their 

entirety, I intend to rather orientate you to some key points that I wish 15 

to cover briefly.   

 

 Now, these submissions cover two topics; one broadly is 9.3 which is 

the historic heritage matters we will be traversing tomorrow, and what I 

intend to do is to leave that part of these submissions for tomorrow and 20 

when we commence that part of the topic, I see in the schedule there is 

a component there for opening legal submissions on 9.3, and very 

briefly cover the matters there tomorrow rather than traverse them 

today. 

 25 

SJH:   Thank you. 

 

MR CONWAY:   Today instead I will focus on 9.5 which are the sites of 

Ngāi Tahu cultural significance.  As an initial comment I wish to thank 

the Panel, and the Council thanks the Panel, for the additional time to 30 

work through topic 9.5, it has been very valuable, and the Council 

particularly appreciates the input from the parties, and Ngāi Tahu in 

particular, and the drafting work that has been able to go on. 

 

 As you will now be aware, through the joint memorandum we filed on 35 

Friday, in terms of the mapping of sites of Ngāi Tahu cultural 

significance there is now agreement between the Council and 

Ngāi Tahu.  And the maps that I suspect we will be referring to today 

are now essentially split between two documents; one is Mr Pauling’s 

rebuttal evidence which attached a full set of maps of each of the 40 

individual sites.  And then the second document is the joint 

memorandum that was filed on Friday updating four of those maps and 

including a new one for site 97 where some mapping work has now 

been able to be completed. 

 45 

  [10.05 am] 
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 And on that, just a correction to that memo, I see in the text of our 

memo we have referred to “site 71” and that should be - - - 

 

SJH:   What paragraph as you referring to? 5 

 

MR CONWAY:   Paragraph 4E of the memorandum. 

 

SJH:   Map 71 it should refer to? 

 10 

MR CONWAY:   Yes, and also paragraph 3, so apologies for that, but you will 

see on the map itself it is correctly referred to for the Omaru Puna Wai, 

that is ID 97. 

 

 And on the basis of that agreement, the Council and Ngāi Tahu 15 

confirmed on Friday that there was no need for either party to cross-

examine the respective mapping witnesses but obviously they are both 

available today for assisting the Panel, and we have obviously got the 

video link, which I understand is in the process of being initiated for 

Mr Pauling – It is not there yet, but Mr Pauling is in the location in 20 

Brisbane for that. 

 

 Now, in terms of the maps; the Panel will also be aware, I am sure 

Mr Pauling has suggested in his evidence, there is a fourth category of 

site mapping that could be included Ngā Tūtohu Whenua.  I think it 25 

should be clear from the submissions and from the evidence that is not 

a category the Council is pursuing.  It is simply one that he has 

identified as something that he sees there as being value looking at in 

the future but there is no scope in the submission to add those.  So to 

the extent you see reference to that, it is not proposed by any party, as I 30 

understand it, to include those sites within this proposal.   

 

 So then turning to the provisions as I cover in my opening submissions, 

starting first with the wahi tapu and wahi taonga provisions there is a 

difference in the way that Council and Ngāi Tahu seek to apply the 35 

rules to these sites.  And if I can illustrate this by looking at 

Mr Pauling’s rebuttal evidence and in particular the maps attached at 

the end and if we go to the map for silent file ID 2, simply because it is 

the first of the relevant ones that appears.  This is the rebuttal evidence 

of 29 April and appendix A to that evidence. 40 

 

 It is a map that looks like that, it has got a small blue circle and a large 

orange circle.  It is on the screen there too, and that is silent file ID 3, if 

we can go back one to ID 2, the same principles apply. 

 45 
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 Now, this is a useful point to illustrate the way that the Council and 

Ngāi Tahu seek the rules that would apply.  The blue circle in the 

middle is the silent file area that is in the operative Banks Peninsula 

District Plan.  It is referred to in Ms Ferguson’s rules as site ID 2B. 

 5 

 The Council and Ngāi Tahu are agreed that it is appropriate to have a 

restricted discretionary activity rule; in particular, it is earthworks and 

buildings disturbing the soil below a certain depth, over 0.6 metres 

within that area. 

 10 

 The area of difference between the Council and Ngāi Tahu is whether 

that same rule should apply to the larger area, which we will call the 

outer circle, and that is referred to as site ID 2A.  That area is the one 

represented by the Mahaanui Iwi Management Plan and the Council 

agrees, through Mr Pauling, that that should be included because it 15 

most accurately represents the area of importance to Ngāi Tahu. 

 

  [10.10 am] 

 

 The difference is essentially whether you should have that same rule 20 

applying between the two lines or, in the Council’s preferred approach, 

whether there should be a reliance on the underlying zone rules to 

trigger the need for consent and to have matters of discretion in those 

underlying zone rules linking back to Ngāi Tahu matters so that those 

matters can be considered where a consent is required.  So that is a key 25 

point of difference and it is one that will be traversed today.   

 

 Similar situations arise in relation to a couple of other sites.  If you go 

back one page you will see the North Belfast silent file, area ID 1. 

 30 

 In relation to that area a joint memorandum has been filed addressing 

an outline development plan component, that is not the subject of the 

comments I am about to make.  But the area around that is land that has 

got a range of different zonings, as illustrated in Ms Ferguson’s rebuttal 

evidence, and there is a question again there whether you should have 35 

an additional consent trigger for earthworks in that area, or whether you 

should have simply reliance on the underlying zone provisions, or 

potentially some other more targeted approach like what has happened 

in the outline development plan area. 

 40 

 Likewise for Wairewa – Kaituna, which is ID 7, a similar sort of matter 

arises as to whether that should be subject to another specific rule or a 

zone rule.  And further for Kaitorete Spit, which is ID 64, and that is 

the one that Mr Bayley farms on.  That is an area where the Council 

considers having a rule requiring consent on the same basis as for other 45 

silent file areas, in particular the blue smaller circle, would impose a 
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very significant restriction on Mr Bayley’s ability to farm that land and 

therefore the Council has concerns about applying an approach that is 

that regulatory.  And it is on that that the question of farm management 

plans is still being considered by the parties as a way of providing 

protection yet still allowing that farming activity to continue.   5 

 

 So far I have been talking about the wahi tapu and wahi taonga sites.  

In terms of categories 2 and 3 of the sites which are Ngā Tūranga 

Tūpuna and nga wai; the Council’s proposal for those is to rely on the 

underlying zone rules and in particular for the likes of the nga wai, 10 

which are the waterways, essentially just relying on the setbacks that 

are already in other chapters, particularly chapter 6 but also there are 

some other setbacks in open space for example.   And I understand 

there is broad agreement on that for both Ngā Tūranga Tūpuna and for 

nga wai but it is the mechanics of how that is to be implemented and 15 

that is the matter in dispute. 

 

 While we are talking of nga wai, in relation to Te Waihora or 

Lake Ellesmere, that is site ID 89 which is a nga wai and in relation to 

that one, one of the matters the parties have been discussing is how to 20 

ensure there is no conflict with the water conservation order applying 

to that lake and to ensure that the boundaries are set correctly.   

 

 And the key point of discussion between the parties has been around 

adjusting the origin for that waterway setback so that it doesn’t 25 

somehow suggest that you could get consent for doing something in the 

bed of the lake that would be restricted or prohibited under the water 

conservation order.  And I understand the parties are quite close on that 

and it is looking like the setback should apply from the edge of the bed. 

 30 

 In relation to notification and consultation, which I address at 

paragraph 3.3.2 onwards of these submissions, there is broad agreement 

between the Council and Ngāi Tahu about the approach to be taken 

there and there have been further discussions last week on all of these 

matters including this and I understand the parties are close to 35 

agreement on that, certainly as between the Council and Ngāi Tahu. 

 

  [10.15 am] 

 

 Turning over to page 16 where I discuss the strategic objective 3.3.16.  40 

There are three versions of that that are in circulation at the moment.  

The Council’s version is attached to Ms Ferguson’s supplementary 

evidence of 15 April and that takes a reasonably detailed approach to 

going through and unpacking the various matters that the parties agree 

the themes that should be covered. 45 
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 Ms Legarth’s version is a more I guess compressed or summarised 

version but it covers broadly the same themes and so essentially the 

difference in relation to those is about how much detail should be 

contained within that objective and in the Council’s submission it is 

largely a matter of drafting preference and a question of whether one or 5 

the other achieves better clarity and certainty.  And the Council 

recognises that both could probably be refined further and so that is one 

of the areas where, and as I conclude I will confirm that further 

discussions would be useful. 

 10 

 The next point I cover in these submissions is the relationship between 

chapter 9 and chapter 4; chapter 9 is the Papakainga and kainga 

nohonga zone.  And Judge Hassan will be familiar with this, and 

obviously where it landed at the end of that chapter 4 hearing was that 

through the chapter 9 hearing the relationship between chapter 9 and 15 

chapter 4 would be further traversed.  And I think the parties are close 

on that point and the mechanics of how the relationship works are set 

out in paragraphs 5.1 to 5.5. 

 

 And also attached to these submissions is a red line version of chapter 4 20 

showing in particular a change that will just clarify the way those 

provisions work together. The first of those changes, if we turn to that 

briefly in appendix B on page 1, is an additional part to the policy 

recognising that historic, existing and future use and occupation of 

ancestral land by Ngāi Tahu is an integral component within 25 

outstanding natural landscapes and areas of high natural character in 

the coastal environment. 

 

 And so that provides a link then through to the way that these 

provisions then address the relationship with topic 9.2, which is the 30 

outstanding natural landscapes and natural character provisions.  And 

you will see there that over the page, on page 5, which are the rules 

relating to Māori land within the Papakainga kainga nohonga zone, 

there are two controlled activity rules that for the purpose of that Māori 
land, which is where the primary focus of this zone is placed, that the 35 

activity status in chapter 9.2 is overridden so that activities on Māori 
land in the Papakainga kainga nohonga zone are a controlled activity, 

regardless of whether they have a higher activity status than in 

chapter 9.2. 

 40 

 So that is the key change that has been proposed, in order to clarify the 

relationship between those two chapters.   

 

 And then finally, in relation to utilities, paragraphs 6.1 and 2 confirm 

that the utilities rules are to be included in the utilities chapter itself 45 

with references back to chapter 9 including 9.5 in relation to objectives, 
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policies and matters of discretion, and that is an approach that is 

consistent with the way that the Council’s approached topic 9.2 and 9.3 

and 9.4, the utilities. 

 

  [10.20 am] 5 

 

 Just to round out my opening comments today, I want to confirm that 

the discussions have been valuable and further discussions would be 

useful.  We are not, certainly not proposing a lengthy additional period 

after the Hearing this week, but because a number of the matters that 10 

are still in dispute are matters of drafting and the Strategic Objective is 

a great example of that, and also the way that the zone provisions 

interrelate when it comes to things like relying on other chapters for the 

rules, and the Council thinks that another period, of say, three weeks to 

enable wrapping up discussions followed by a revised - - - 15 

 

SJH:   Too long. 

 

MR CONWAY:  Too long?   

 20 

SJH:   You would have to truncate it a little more than that, Mr Conway.  This 

has got to be brought to a head, we have given you additional time 

already, so you can talk at the interval but I suggest a more truncated 

timetable than another three weeks.  

 25 

MR CONWAY:   Noted, sir.  Essentially where we see it going after this 

revised proposal after that period of further discussions then closing. 

 

SJH:   I understand all of that.  Thank you. 

 30 

MR CONWAY:   Those are the introductory comments I wish to make about 

topic 9.5. 

 

SJH:   I will just see if there are any questions from the Panel.  Judge? 

 35 

JUDGE HASSAN:   Just one I suppose, sir, and that relates to this best 

illustrated by the circles you showed us, the blue and orange ones; is 

that an area where the parties would value clarity from the Panel? 

 

 It seems that this is an area which has gone round and round in circles 40 

somewhat, perhaps we will find out a little bit more about that when the 

evidence is tested between the positions of Ngāi Tahu and the Council 

in terms of the rules that relate to those circles? 

 

MR CONWAY:   Yes, sir, and that is one of the things that we hope will come 45 

out of today and tomorrow. 
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SJH:   Ms Huria? 

 

MS HURIA:  No, thank you, sir. 

 5 

SJH:   Ms Dawson? 

 

MS DAWSON:   No, thank you. 

 

DR MITCHELL:   No thank you, sir. 10 

 

SJH:   All right, if you call your first witness please. 

 

MR CONWAY:   Thank you. 

 15 

SJH:   Now the video link is when? 

 

MR CONWAY:   We have Mr Pauling. 

 

……….:   (INDISTINCT 2.29). 20 

 

SJH:   Can you hear us, Mr Pauling? 

 

MR PAULING:   Yes, I can. 

 25 

SJH:   Thank you. 

 

MR PAULING:   Can you hear me? 

 

SJH:   We can thank you.  I hope you have made arrangements for the oath or 30 

affirmation to be administered. 

 

MR CONWAY:   Sir, we have. 

 

SJH:   Well, I hope it is an affirmation and not an oath. 35 

 

MR CONWAY:   Mr Pauling, are you content to take an affirmation and is that 

something we can do through the video link? 

 

MR PAULING:   Yes. 40 

 

SJH:   Mr Pauling, do you solemnly, sincerely and truthfully declare and affirm 

that the evidence you are about to give to this Panel shall be the truth, 

the whole truth and nothing but the truth? 

 45 

MR PAULING:   Yes. 
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<CRAIG PAULING, affirmed [10.23 am] 
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SJH:   Thank you.  Yes, Mr Conway. 

 

<EXAMINATION BY MR CONWAY [10.23 am] 

 

MR CONWAY:   Thank you, sir.  Mr Pauling, can you confirm your full name 5 

is Craig Aaron Pauling? 

 

MR PAULING:   Yes, it is.  

 

MR CONWAY:   And in preparation for this Hearing, the resumed Hearing, 10 

you prepared statements dated 15 and 29 April 2016? 

 

MR PAULING:   Yes, that is correct. 

 

MR CONWAY:   Do you confirm those statements as true and correct? 15 

 

MR PAULING:   Yes. 

 

MR CONWAY:   And in connection with that can you confirm that the five 

maps attached to the 6 May 2016 joint memorandum are the maps that 20 

you support, and that update the relevant maps from your rebuttal 

evidence? 

 

MR PAULING:   Yes. 

 25 

MR CONWAY:   And have you prepared a brief highlights package for the 

Panel, and can you read that out now. 

 

MR PAULING:   Yes, I have.  (Māori content 4.33).  Just by way of 

background, following the conclusion of the Hearing for this matter, 30 

Ngai Tahu and CCC, the Council, progressed a joint works programme.  

This programme included work to refine site extents, the Ngai Tahu 

sites of cultural significance that I undertook in conjunction with 

Mr Kyle Davis on behalf of the runanga for Ngai Tahu. 

 35 

  [10.25 am] 

 

 As part of this work, as we have just stated, I filed supplementary 

evidence on 15 April 2016 and rebuttal evidence on 29 April 2016. 

 40 

 My supplementary evidence outlined the joint work completed at the 

date of filing including methodology, findings and reasons for resulting 

changes.  It also included high level maps showing the changes made to 

the site extents. 

 45 
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 My rebuttal evidence was in response to supplementary evidence of 

Mr Davis and addressed a small number of outstanding mapping issues 

raised by Mr Davis as well as corrections/amendments to my 

supplementary evidence due to the inclusion of more detailed maps for 

each site that were attached to my evidence. 5 

 

 Since the filing of rebuttal evidence, joint work has continued to be 

progressed to further refine maps and a joint memorandum was lodged 

outlining the agreement reached between Mr Davis and myself as well 

as final maps. 10 

 

 The terms of the methodology used to refine site extents, section 3 in 

my supplementary evidence provides the methodology which include a 

review of an issue of evidence by Mr Davis and myself, to establish the 

sites requiring further refinement.   15 

 

 (b) Gaining further information on the sites in need of refining, 

including NZAA and other archaeological reports, Heritage New 

Zealand Information, cave maps, early survey maps, Christchurch City 

Council Chapter 9 maps, topographic maps and other historical 20 

references and using this information to develop new shapes and 

extents for consideration by the parties, as well as members of the 

runanga working focus group. 

 

 The revised site extents developed through the work programme 25 

resulted in more represented extents that took into account the 

following: Reference/mapped archaeological extents and other 

archaeological sites, relevant topography and contours, key landscape 

scape features and vegetation both past and present that relate to the 

functioning/values associated with the sites and property parcel 30 

information. 

 

 Due to the new information gathered about sites, some extents became 

larger or went beyond the previous extents, some got smaller or were 

contained within the previous extents, some new sites were added and 35 

further sites were identified for further inclusion, some names were 

corrected and four sites were considered for reclassification as Ngā 

Tūtohu Whenua. 

 

 Sections 5.3 to 5.34 of my supplementary evidence provides detail on 40 

the specific changes for the three categories of wahi tapu wahi taonga, 

(Māori content 3.23) and nga wai sites. 

 

 Section 4 outlines the reasons for my proposal of a new classification 

called Ngā Tūtohu Whenua 45 
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 In my rebuttal evidence, we got agreement on – there was general 

agreement on sites 30 for Raekura, which ended up being beyond the 

original extent submitted but was within red zone land of the 

extensions largely within red zone land. 

 5 

 Site 45 for Waikakahi, which added an extra site or an extra shape to 

that site that went beyond the original area but within another wahi tapu 

shape. 

 

 Sites 50 and 51 that also went beyond the original extents, but again, 10 

were largely within the residential red zone areas, and also site 56, 

Little Hagley Park which ended up being smaller than the original ward 

in the original extent. 

 

 We also noted some options for certain sites and clarified them, in 15 

particular for site 57, Pūtarikamotu or Riccarton Bush, and for site 64 

which includes some clarification around that. 

 

 Also in the rebuttal I talked about the Ngā Tūtohu Whenua and agreed 

that, yes, that was my idea raised during discussions but that I feel that 20 

it’s a valid option.  I had also raised the idea of additional shapes or 

additional sites for these. 

 

  [10.30 am] 

 25 

 Also noted amendments to sites 34, 35, 37, 41 and 43 that went beyond 

their additional areas, as well as some sites, like site 49, that had two 

options, sites 75 and 76 that went beyond, but was not noted in 

supplementary evidence and also an additional site, site 97, the 

Ōmaru Puna Wai and Rapaki; noted that it did not have a map at that 30 

stage.  I also made note of cultural effects of buildings, at the request of 

Ms Ferguson.   

 

 In terms of the memo we refined four sites, site 26 the 

(Māori content 1.10) Church which upon more investigation we 35 

realised was in the wrong place and we confirmed by looking at 

Heritage New Zealand information and this site was moved so it is 

beyond initial extent that was applied for or submitted on but we feel 

that it’s a better shape, in the right position.   

 40 

 Site 37 Ōkaruru pā we added back in the internal areas of that shape to 

provide options there.  Site 43, Te Ahu Pātiki, again noted that there 

was options within that one that within the initial extent and one that 

goes beyond and site 51 was refined slightly, that’s 

Waikākāriki/Te Oranga or Horseshoe Lake, just with some better line 45 
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work, plus the one additional site that has now been mapped using 

Heritage New Zealand information, the Ōmaru Puna Wai.   

 

 In terms of a conclusion I agree that the additional work was essential 

and very useful.  The site extents now have better representations 5 

although some are beyond and sometimes larger than those submitted, 

as well as some have options and I can maybe explain that with 

questions.  And further work for sites I think is essential, whether 

within this process or beyond, and also further work on the some of the 

sites identified could lead to even more refinement either within this 10 

process or beyond, and finally I remain committed to help in this 

process. 

 

 Kia Ora. 

 15 

SJH:   Thank you, Mr Pauling.  Anything else, Mr Conway? 

 

MR CONWAY:   No, thank you, sir.  Mr Pauling, if you could remain and 

answer any questions from the Panel. 

 20 

SJH:   Thank you.  Ms Huria? 

 

MS HURIA:   No, thank you, sir. 

 

SJH:   Ms Dawson? 25 

 

MS DAWSON:   No, no questions, thank you, Mr Pauling. 

 

SJH:   Dr Mitchell? 

 30 

DR MITCHELL:   Just one question please, sir.  Thank you, Mr Pauling. 

 

 Can I just understand, maybe by reference to silent file ID 11, I do not 

want to talk about the specifics of the silent file obviously but just the 

philosophy that you have used in terms of drawing the blue circles and 35 

the orange circles.   

 

MR PAULING:   In terms of the silent files we made no changes, so Mr Davis 

and myself made no changes to - - - 

 40 

DR MITCHELL:  I understand there are no changes but I just want to 

understand something about them. 

 

 It just seems to me, and I am unclear of the distinction between silent 

file ID 11 and with wahi tapu site ID 21, which, as I understand it, 45 

relates to the same piece of country.  And the silent file has a very large 
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set of circles, nearly all of which are in the coastal marine area, over 

which this plan has no relevance. 

 

 And yet when you look at the silent file ID 11, it also then does not just 

relate to the, what I think is called the Ōnawe pā site, it also comes 5 

across the inlet and takes a little piece of land immediately to the west.   

 

 Is that actually – I just do not understand what the rationale for that is?  

And I do not understand the overlap between silent file ID 11 and 

ID 21.   10 

 

  [10.35 am] 

 

MR……….:   (INDISTINCT 0.11)  

 15 

SJH:   I did not think the question was that difficult; can you call him back in? 

 

MR……….:   (INDISTINCT 0.26) 

 

SJH:   Mr Pauling, I understand you can see us and hear us, is that correct?   20 

 

MS……….:   (INDISTINCT 02.03) 

 

SJH Look we will just stand down to the retiring room until you re-establish 

contact. 25 

 

ADJOURNED [10.37 am] 

 

RESUMED [10.40 am] 

 30 

SJH:   Welcome back, Mr Pauling.  Can you hear us and see us now? 

 

MR PAULING:  I can, can you hear me? 

 

SJH:   Yes, we can, thank you.  Did you get Dr Mitchell’s question or would 35 

you like him to repeat it? 

 

MR PAULING:   No, I got it – I can answer. 

 

SJH:   Okay. 40 

 

MR PAULING:   So I was going to say that as I understand it there is a slight 

difference between silent files and the other wāhi tapu/wāhi taonga, in 

that my understanding is that silent files relate to ariel sites, which – as 

you can see within a silent file are undefined – and that is for reasons of 45 
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security; people do not necessarily want to tell other people where their 

exact bones are buried. 

 

 So in relation to the overlap between silent file 11 and the 

wāhi tapu 21; I can only assume, not having just admitted on that in the 5 

first place but that the silent file 21 relates to the pā site itself per se, so 

the headland there.  Versus 11, which in terms of burials, because of 

the way that the history went at Ōnawe and other places where the 

people fell in battle in particular on this occasion that I can only assume 

that the wider circle, because people may have perished further beyond 10 

the boundaries of the actual headland itself.  That is my assumption; I 

do not know that for sure, but the burials could be scattered within that 

circle, so they are not just on the headland. 

 

 Whereas the headland shape is protecting the headland in itself in terms 15 

of activity in the future, but it does not necessarily protect burials or 

recognise burials beyond the pā. 

 

 Does that answer your question? 

 20 

DR MITCHELL:   I think I understand the general approach and I understand 

also what you said about silent files not being fiddled with, as it were.   

 

 I guess I am just wondering though, the silent file ID 11 does intercept 

another piece of land all together to the west and is that just an artifact 25 

of getting a circle out and drawing a radius that happens to clip that 

piece of land or does that have particular significance, as you 

understand it? 

 

MR PAULING:   I cannot answer that because I do not know.  Having not 30 

been there when the circle was first drawn I just do not know, and I 

have not been sort of privy or had the opportunity to have those 

discussions with people that may know.  I do not want to assume, or 

guess that it is not significant or whether it is.  So I just do not know. 

 35 

DR MITCHELL:   All right, thank you. 

 

MR PAULING:   And we did not look at them, we sort of put them to the side, 

we did not get into them in our discussions – we just put them to the 

side and really progressed on the other ones, yeah. 40 

 

DR MITCHELL:   All right, thank you.   

 

SJH:   Thank you.  Judge? 

 45 
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JUDGE HASSAN:   Perhaps just one follow up question, sir; Mr Pauling, good 

morning to you. 

 

MR PAULING:   Kia ora. 

 5 

JUDGE HASSAN:   Kia ora. 

 

 Is there a difference between the silent file information and the other 

information in terms of the precision of information?  I mean am I right 

to understand – should I take an understanding that the silent file 10 

information is generally more particular? 

 

MR PAULING:   Well I think the silent file information is not really referred 

anywhere else that is probably the best way to put it, other than with 

people.  For the other sites we can use other evidence like published or 15 

recorded archaeological drawings and maps, that is how we - - - 

 

JUDGE HASSAN:   Yes. 

 

MR PAULING:   Yeah. 20 

 

JUDGE HASSAN:   All right, I will ask in another way I think, and I think you 

have probably answered in Dr Mitchell. 

 

 So when I look at the maps and I see the silent file circles generally 25 

smaller than the gold circles and I wondered whether that in fact relates 

back to the nature of the information that they pertained to known by 

people that nevertheless about more particular matters.  Am I wrong? 

 

  [10.45 am] 30 

 

MR PAULING:   Well I think, yes, within those circles there are particular 

places.  There might be more than one, however. 

 

 So especially in some areas in particular like the North Belfast one –35 

which I know has got some issues – because to my knowledge there is 

multiple burials in that area, not just on.  So that is why it required – 

yeah.   

 

JUDGE HASSAN:   Yes, all right.  40 

 

MR PAULING:   But they would be particular places for sure; if they are 

burials, there might be other values that sit within those silent files, but 

I think burials are, in particular.  The issue is we do not have – there is 

no fences and headstones for those burials so they are in effect a 45 
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cemetery and that is why they are important to protect, but we just 

don’t have visible above-ground features for those. 

 

JUDGE HASSAN:   So if only – and this may be for the planners – but from 

your point of view, what do you see as the resource management 5 

justification for the Council’s position of having a restricted 

discretionary rule applied to the silent file area, the blue area, and 

different more flexible rules regime applied beyond it in the gold area? 

 

MR PAULING:   I had not really been – got caught up exactly with where that 10 

had got to, I do believe that the restricted discretionary thing is 

important, I do not know whether it should not apply to the larger one 

or not because until you establish with mana whenua where their 

particular sites are I think that is – and we do not quite have evidence 

on why they were shrunk.  I have seen some references to that, again I 15 

have not been privy to those conversations and got the real story for 

myself.   

 

 I think it is really difficult at the moment but I think in terms of a 

resource management response I think it is appropriate that we do have 20 

some discretion that creates at least a process for engagement between 

landowners, developers and even Council and mana whenua to 

establish where sites need to be excluded or conditions need to be put 

on certain activities on those lands, especially if there is burials under 

the ground, so I think it is really important. 25 

 

 I can see how it causes discomfort for people in terms of development 

aspirations but I only think it is right that some form of process and 

analysis is undertaken to ensure that you are not building on top of a 

burial site. 30 

 

 So I cannot see any other way to deal with it until we have a better 

process of analysis for those areas and I point to how Pegasus Town 

was developed from my little knowledge of that development.  I had 

relations that were involved in that process with quite an initial 35 

opposition to that development, but with the process that was put in 

place of extensive archaeological assessment and work it was able to be 

worked through and that was right next to one of the most famous pā 

sites in all of Ngāi Tahu and in fact sometimes it may be in the country 

and it was able to be progressed through by careful archaeological 40 

assessment on behalf of the developer in conjunction with mana 

whenua where I believe burials were found and they were dealt with 

appropriately with mana whenua. 

 

 So it is not that it cannot be done, it is that it has to get down to that 45 

level of detail which may not always work for a developer but I think 
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that is where the Council and mana whenua have to be involved so that 

we can do something – because I think it would be terrible and it has 

happened in the past where developments have happened over top of 

burial sites.   

 5 

 Well, I believe that the human value of “rest in peace” should apply 

and we should work really hard on that one. 

 

  [10.50 am] 

 10 

 Sorry if that has not answered the question totally but I think it is really 

significant that we go through and establish processes, potentially that 

hasn’t been done in the past, and some of the files have been around for 

a long time now, but whether we have actually engaged with that 

notion that well, as counsel with mana whenua, I don’t know if we 15 

have yet, and maybe that is what we do have to do. 

 

 And I just point to Pegasus Town as an example of how it did happen 

and it worked.  So it does not mean it cannot work, just we have not 

maybe contemplated that in the Christchurch City District yet. 20 

 

JUDGE HASSAN:   Thank you. 

 

SJH:   Anything arising, Mr Conway? 

 25 

MR CONWAY:   No, thank you, sir. 

 

SJH:   Thank you very much, Mr Pauling, for making yourself available this 

morning.  We will now break the link and release you. 

 30 

MR PAULING:   Kia ora.  Thank you. 

 

<THE WITNESS WITHDREW [10.50 am] 

 

SJH:   Now, Ms Ferguson. 35 

 

MR CONWAY:   Thank you, sir.  Yes, I call Ms Ferguson. 
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<SHIRLEY FERGUSON, sworn [10.51 am] 
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<EXAMINATION BY MATT CONWAY [10.51 am] 

 

MR CONWAY:   Good morning Ms Ferguson. 

 

MS FERGUSON:   Good morning.  5 

 

MR CONWAY:   Please confirm your full name is Shirley Ferguson? 

 

MS FERGUSON:   Yes. 

 10 

MR CONWAY:   And you have prepared two supplementary statements for 

this hearing, 15 and 29 April 2016? 

 

MS FERGUSON:   Yes, that is correct. 

 15 

MR CONWAY:   Do you have any corrections to make to those statements? 

 

MS FERGUSON:   No, thank you. 

 

MR CONWAY:   Do you therefore confirm they are true and correct? 20 

 

MS FERGUSON:   Yes, I do.  

 

MR CONWAY:   And could you now please present your highlights package 

to the Panel. 25 

 

MS FERGUSON:   Thank you, good morning. 

 

 Topic 9.5 in the Revised Proposal, for chapter 9.0. 

 30 

 Since appearing before this Panel on 5 February 2016 I have attended 

the Topic 9.5 Work Programme workshops, mediation with submitters 

and Ngāi Tahu on 13 April, and further conferencing with Ngāi Tahu 

on 5 May.  An updated Revised Proposal, dated 6 May, is attached to 

the opening legal submissions of the Council. 35 

 

 Mr Pauling addresses the work that has been undertaken to further 

refine the mapping of sites of Ngāi Tahu Cultural significance 

identified in the Ngāi Tahu submission, the methodology applied and 

the description of amendments to the mapping representations.  Using 40 

the classifications of wāhi tapu/wāhi taonga, Ngā Tūranga Tupuna and 

Ngā Wai, created a series of schedules which are contained in 

appendices 9.0.5 to the Revised Proposal. 

 

 I further grouped the 98 sites using subclasses for the purposes of 45 

enabling finer grain planning analysis and to apply appropriate 

methods.  The scheduled tables are ordered by a unique ID number 
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which corresponds to the ID allocated in the Ngāi Tahu  submission, 

reference 3722.   

 

 I envisage that these unique identifiers would be included on the 

planning maps to enable plan users to easily cross-reference to the 5 

relevant provisions in chapter 9.0.  The schedule also includes a 

location name and description.  I note that the location and naming 

schedule 9.0.5.1 for the wāhi tapu/wāhi taonga silent file subclass is for 

the purposes of assisting with geographic identification of the 

silent files on the planning maps, it is not an exact location of the 10 

sensitive wāhi tapu values. 

 

 The final column in the schedule provides a list of the proposed rule, 

either in chapter 9.0 or a cross-reference to the zone in District Y 

chapter rules.  I have updated this column in the Revised Proposal 15 

appended to opening legal submissions to reflect discussions with 

Ngāi Tahu on 5 May. 

 

 I have carefully considered the proposed agreed policies for each 

classification when assessing the appropriateness of the methods and 20 

rules. 

 

 Now I was proposing to go through and just outline the categories of 

rules there, but as Mr Conway has walked the Panel through that I will 

skin through that part. 25 

 

  [10.55 am] 

 

 The only point I would like to make there is that under the restricted 

discretionary activity rule for the wāhi tapu/wāhi taonga site, I have 30 

amended the resource consent restricted discretionary activity rules to 

refer to buildings and earthworks only where soil disturbance exceeds 

point six measured from ground level in the amended Revised 

Proposal.   

 35 

 Specific sites – agreement has not been reached in respect of rules 

applying to:  Belfast silent file ID 1, the outer silent file circles refer to 

is 2A to 6A, and 8A to 16A, Wairewa ID 7, and Kaitorete Spit ID64.   

 

 While I support the identification of these sites on the planning maps 40 

and in the schedules, for the reasons outlined in my supplementary and 

rebuttal evidence I consider the costs of Ngāi Tahu’s proposed rules 

need to be carefully considered, and, in my view, alternative methods 

may be more appropriate.   

 45 

 Turning to the Ngā Tūranga Tupuna ellipses. 
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 In respect of the Ngā Tūranga Tūpuna sites identified on the maps is 

representative shapes and ellipses, the Revised Proposal relies on 

existing rules in the Proposed Replacement District Plan that trigger 

resource consents under zone and district by chapters.  Where the status 

under the zone and/or district-wide chapters is a restricted discretionary 5 

activity, a cross-reference to the matters of discretion in chapter 9.0.4 is 

proposed.  I refer to this as the cross-referencing method.   

 

 I provide further refinement of the cross-references in table 3 in 

schedule 9.0.5, reflecting discussions on 5 April.  To assist plan users 10 

an additional statement has also been added under “How to Use the 

Rules”.   

 

 Ngā Wai, lakes, rivers, streams and Te Tai o Mahaanui: in respect of 

Ngā Wai, the revised proposal relies on rules and zone in district wide 15 

chapters, in particular chapter 6, Waterway Setbacks.  These rules 

provide resource consent triggers, that with the addition of the 

appropriate cross-referencing to Ngā Wai matters of discretion in 

chapter 9.I, in my view provide an appropriate method.  For Ngā Wai 

Te Tai o Mahaanui, the coastal environment, in my view provides an 20 

appropriate method.  

 

 I provided a summary of the potential cross-references to rules and 

zone in district wide chapters in the last columns in tables 1, 2 and 3 in 

schedule 9.0.5.5. 25 

 

 Turning to the relationship between topic 9.5 and the 

papakāinga nohanga zone, the proposed rules do not apply to any 

activity undertaken within a papakāinga nohanga zone on land which is 

held as Māori land.  30 

 

 Under “How to Use the Rules” it directs plan users to rules contained 

within chapter 4.   

 

 Relationship between Topic 9.5 and Utilities: It is proposed that 35 

topic 9.5, utilities, chapter 11, be structured in a similar way to that of 

chapter 9.2.  The objectives and policies are contained in chapter 9, 

utilities rules in chapter 11, and chapter 11 rules cross-referenced to the 

matters of discretion in chapter 9.   

 40 

 Some additional clauses have been added to the revised proposal 

policies in chapter 9.i to address utilities within sites of Ngāi Tahu 

cultural significance. 

 

 Under “How to Use the Rules” clauses in chapter 9.0 it states that the 45 

rules for utilities are found in chapter 11.  Ms Jenkins, the planner 
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assisting the Council with chapter 11 is assisting with this cross-

referencing.   

 

 Engagement with Runanga: I support the addition of a policy providing 

direction to both plan users and the Council on engagement with 5 

Runanga.   

 

 In the Revised Proposal circulated with opening legal submissions, the 

Council has provided some draft wording with respect to this policy.  

The proposed reference is 9.0.2.5, the policy is Ngāi Tahu and the 10 

Council: to encourage and facilitate the engagement of landowners in 

resource applications with the relevant runanga prior to undertaking 

activities and/or applying for resource consent within or adjacent to 

sites of Ngāi Tahu cultural significance, including silent file areas.   

 15 

 Where prior applicant engagement has not been undertaken Council 

will consult with the relevant runanga.   

 

 I support the following methods to implement this policy: (1) A 

notification clause for wāhi tapu/wāhi taonga sites, and the natural 20 

features and islands classified as Ngā Tūranga Tupuna. 

  

 (2)  For Ngā Tūranga Tupuna sites, other than the natural features and 

islands, using the cross-referencing method the usual section 94 

notification tests to apply. 25 

 

  [11.00 am] 

 

 (3)  The proposed requirement in chapter six that the Council shall, 

unless satisfied an application is properly informed.  Ngāi Tahu values 30 

provide resource consent applications with respect to upstream or 

downstream waterways to the relevant runanga for comment.  I 

recommend that the reference to Ngāi Tahu sites of cultural 

significance and in particular ngā wai, is added, in addition to the 

upstream and downstream waterways in this proposed clause in 35 

chapter 6.   

 

 For the matters of discretion they provide directional engagement with 

the Runanga for each classification, consistent with the new policy.  

 40 

 In summary: I consider the revised proposal satisfies the statement of 

expectation, gives effect to the higher order planning documents, is 

justifiable in terms of section 32 of the Resource Management Act, 

recognises and provides for section 6E of the RMA and promotes 

sustainable management. 45 
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 Turning to other chapter 9 matters: strategic objective 3.3.16, water, 

waterbodies and Te Tai o Mahaanui, the coastal environment. 

 

 Ngāi Tahu, the Crown and the Council are in agreement that there 

should be a strategic objective for water and there have been ongoing 5 

discussions on the drafting. The issue dates back to the strategic 

directions decision, chapter 9, addressed in the evidence of 

Mr Matheson on 2 December 2015, chapter 19, coastal environment, 

and more recently chapter 6, waterway setbacks.   

 10 

 The objective needs to be drafted to clearly relate to City Council 

functions under section 31 and jurisdiction.  These will be achievable 

and monitorable over the life of the plan.  I consider there are some key 

things that need to be covered in the strategic objective which can be 

summarised as follows: 15 

 

 (1)  Integrated management based on the principal of Ki Uta Ki Tai; 

from the mountains to the sea. 

 

 (2) Maintaining and enhancing the last supporting capacity in 20 

ecological values. 

 

 (3)  Not just maintaining water quality but raising the bar to enhance 

water quality where it has degraded, or has deteriorated from its natural 

condition. 25 

 

 (4)  Protects the district’s brown water, potable water supplies and 

Waipuna Springs. 

 

 (5)  Retains and restores the natural form function and natural 30 

character. 

 

 (6)  Promotes revegetation of riparian managed margins to restore 

habitats, filter runoff and reduce sediment. 

 35 

 (7)  Utilises opportunities through earthquake recovery, urban design, 

infrastructure investment and instilled Māori (ph 2.39) management. 

 

 (8)  Emphasis on the City’s three most significant waterways; the 

Avon, the Heathcote and Styx, and the three most significant harbours; 40 

the Avon-Heathcote, Akaroa and Lyttelton harbours, and then – 

 

 (9)  Critical importance of water to Ngāi Tahu. 

 

 The drafting of the revised proposed clause A in respect of Ngāi Tahu 45 

values reflects Ms Stevens’ emphasis on the importance of all water, 
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that water is a taonga and that some waterbodies and the coast, have 

been identified as especially significant and referred to ngā wai in topic 

9.5 

 

 While the starting point has been the higher level policy documents, I 5 

have also undertaken analysis of the objectives and policies in chapters 

6, 8, 9 and 18 and the coastal environment.  In my view it is important 

that the strategic objective is structured to provide clear direction to 

these chapters.   

 10 

 I acknowledge that the revised proposal contains a lengthy list of 

clauses and summary petition.  Some detail may be incorporate into 

policy in the other chapters in decisions. 

 

 Should the Panel direct, the Council is open to further conferencing 15 

with submitters, the Crown and Ngāi Tahu on this matter. 

 

 Thank you. 

 

SJH:   Thank you.  Mr van Mierlo? 20 

 

<CROSS-EXAMINATION BY MR VAN MIERLO [11.03 am] 

 

MR VAN MIERLO:   Thank you, sir. 

 25 

 Good morning, Ms Ferguson. 

 

MS FERGUSON:   Good morning. 

 

MR VAN MIERLO:   I would like to look first at some of the higher level 30 

planning documents, and this relates primarily to the silent file issues 

which were discussed earlier by the Panel with Mr Pauling.  Would you 

accept that the Canterbury Regional Policy Statement refers to silent 

files in Te Whakatau Kaupapa iwi management plan? 

 35 

MS FERGUSON:   Yes. 

 

MR VAN MIERLO:  And that the Canterbury Regional Policy Statement 

directs the District Council to take into account iwi management plan? 

 40 

MS FERGUSON:   Yes. 

 

MR VAN MIERLO:   And the iwi management plan silent files are as shown 

in gold in the agreed maps, prepared by Mr Pauling and Mr Davis? 

 45 
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MS FERGUSON:   Yes, and I refer to them as the, with the A and call them the 

outers circles. 

 

MR VAN MIERLO:   Yes, thank you. 

 5 

 And would you also accept that the other regional planning documents 

also refer to silent file areas as set out in Te Whakatau Kaupapa iwi 

management plan, and in particular I am referring to the Regional 

Coastal Plan for Canterbury? 

 10 

  [11.05 am] 

 

MS FERGUSON:   Yes, I understand that the Regional Coastal Plan also 

references silent files from the iwi management plans, yes. 

 15 

MR VAN MIERLO:   Yes – and the Canterbury Natural Resource 

Regional Plan? 

 

MS FERGUSON:   Yes. 

 20 

MR VAN MIERLO:   There is no distinction drawn in any of the regional 

planning documents to support the inner or outer circle approach, is 

there? 

 

MS FERGUSON:   No. 25 

 

MR VAN MIERLO:   So the regional plans and the Policy Statement, they 

treat all parts of the silent files areas equally? 

 

MS FERGUSON:   They use the Mahaanui iwi management plan circles or the 30 

ones that I refer to as the outer circles, yes. 

 

MR VAN MIERLO:   Yes.  Now your proposal also treats the silent files at 

Wairewa, that is site 7, and north Belfast, which is site 1, differently 

from the balance of the silent files areas, does it not? 35 

 

MS FERGUSON:   Yes. 

 

MR VAN MIERLO:   As I understand it, you are not proposing that the rules 

that apply to the other inner circle silent file areas apply to Wairewa, or 40 

north Belfast, is that correct? 

 

MS FERGUSON:   Yes. 

 

MR VAN MIERLO:  Again, there is nothing in the regional planning 45 

framework which supports that distinction is there? 
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MS FERGUSON:   No. 

 

MR VAN MIERLO:   So when the regional planning documents identify all 

silent files, as per Te Whakatau Kaupapa, that includes north Belfast 5 

and Wairewa? 

 

MS FERGUSON:   Yes. 

 

MR VAN MIERLO:   Now you have identified a number of planning overlays 10 

or zones in relation to north Belfast in your rebuttal evidence.   

 

MS FERGUSON:   Could you provide the reference for me, please? 

 

MR VAN MIERLO:   There was a plan attached to the end of your rebuttal 15 

evidence and you identify within that, various overlays and zones.  I am 

sorry, I do not have the number but you can get it. 

 

MS FERGUSON:   So I have attached there to my rebuttal evidence an overlay 

of the silent file showing the zones within that circle, so that was I 20 

think appendix. 

 

MR VAN MIERLO:   Yes.  Are you aware that the City Council has a long 

term 35 year Belfast area plan to manage the effects of urban growth 

and development in this area? 25 

 

MS FERGUSON:   Yes, and I understand that in the Belfast plan that I have 

looked at, that the silent file was incorrectly identified.   

 

MR VAN MIERLO:   So to clarify that, the location of the silent file was 30 

incorrectly identified, but the Belfast area plan clearly identifies a silent 

file at north Belfast? 

 

MS FERGUSON:   Yes. 

 35 

MR VAN MIERLO:  Yes. And it includes objectives relating to the protection 

of wahi tapu in Belfast, identified by Ngāi Tuahuriri? 

 

MS FERGUSON:   Yes. 

 40 

MR VAN MIERLO:   Would you agree that internal consistency is important 

in the replacement plan? 

 

MS FERGUSON:   Yes.   

 45 
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MR VAN MIERLO:   Are you aware that the revised proposal for subdivision 

in stage 2 refers to the Mahaanui iwi management plan silent file areas? 

 

MS FERGUSON:   Yes. 

 5 

MR VAN MIERLO:  Would you agree that the approach that you are 

proposing is inconsistent with recognising silent files as identified in 

the Mahaanui iwi management plan in the stage 2 subdivision 

proposal? 

 10 

MS FERGUSON:   So as I have indicated in the supplementary rebuttal 

evidence, I support the identification of the Mahaanui iwi management 

plan outer circles in the plan.  The point of difference comes in respect 

of the methods and rules that should then apply. 

 15 

  [11.10 am] 

 

MR VAN MIERLO:   Now at paragraph 3.25 of your rebuttal evidence, you 

have proposed what you call for alternative methods for silent file 1 at 

North Belfast. 20 

 

MS FERGUSON:   Could we please bring the relevant paragraph up. 

 

MR VAN MIERLO:   Paragraph 3.25 of your rebuttal evidence. 

 25 

MS FERGUSON:   So that is on page 11? 

 

SJH:   Page 8, and over onto page 9. 

 

MS FERGUSON:   Yes.   30 

 

MR VAN MIERLO:   It put it to you that these are four potential methods of 

giving effect to the recognition and protection of a silent file overlay? 

 

MS FERGUSON:   Yes. 35 

 

MR VAN MIERLO:   So they are each methods that could be implemented to 

enable appropriate development while recognising the values protected 

by the silent file? 

 40 

MS FERGUSON:   Yes. 

 

MR VAN MIERLO:   So they are not alternative methods to providing for a 

silent file in the Plan, are they? 

 45 
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MS FERGUSON:   When I am using the word “alternative”, comparable to the 

Ngāi Tahu revised proposal appended to Ms Legarth’s evidence of 

29 April.  

 

MR VAN MIERLO:   I put it to you that there are methods of complementing 5 

and giving effect to a silent file rather than an alternative or 

replacement for having a silent file in the Plan? 

 

MS FERGUSON:   I support the identification of the silent file in the planning 

maps, as I said before; the point of difference comes with respect to the 10 

rules that then apply to that.  What I have suggested when using the 

word “alternative”, is it is an alternative to the Ngāi Tahu proposal to 

further look at these range of options or methods. 

 

MR VAN MIERLO:   I would like now to look at Kaitorete Spit. 15 

 

MS FERGUSON:   Yes. 

 

MR VAN MIERLO:   Now, you do not have any rules proposed for this 

wāhi tapu/wāhi taonga site in your proposal? 20 

 

MS FERGUSON:   In respect of this site, I am proposing a cross reference 

method similar to the Ngā Tūranga Tupuna and we have yet to further 

work through which exact rules would be appropriate to cross reference 

to with respect to Kaitorete Spit. 25 

 

 As I understand it, the Ngāi Tahu Proposal currently seeks the 

wāhi tapu/wāhi taonga rules to apply to the whole of the Kaitorete Spit, 

the full 26 kilometre length of it, and, in my opinion, that we should 

look further at the alternative cross-referencing method with respect to 30 

this one site. 

 

MR VAN MIERLO:   So your proposed cross-referencing method, it takes a 

less regulatory approach, wahi tapu, than you are proposing for other 

wahi tapu wahi taonga sites within the district? 35 

 

MS FERGUSON:   Yes – and perhaps I could say there that the other 

wāhi tapu ones, are more accurately described as a site, where this is 

the whole of the Kaitorete Spit and is more of an area; it geographically 

reads quite similar to the Ngā Tūranga Tupuna.  40 

 

MR VAN MIERLO:   You are aware of the significant archaeological sites 

within the Spit? 

 

MS FERGUSON:   Yes; I have viewed Mr Davis’ NZAA files and have 45 

viewed those on the computer screen, yes. 
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MR VAN MIERLO:   Have you considered whether this approach will provide 

adequate protection and recognise and provide for the values that are 

present there? 

 5 

MS FERGUSON:   Yes. 

 

SJH:   Was “yes, I have considered”, or “yes, I consider they will provide 

adequate protection”? 

 10 

MS FERGUSON:   I have considered whether or not the cross referencing 

method would be able to, I guess, implement the proposed policy for 

that area, and I consider that if we work through those rules that already 

apply to the Kaitorete Spit throughout the Plan, that with the 

appropriate cross-referencing that can be achieved.  15 

 

MR VAN MIERLO:   But there is further work to be done in that respect? 

 

MS FERGUSON:   Yes. 

 20 

MR VAN MIERLO:   Have you undertaken a gap analysis, to see whether 

there are any gaps in those other rules which could cause concern in 

terms of achieving the policy and objectives? 

 

MS FERGUSON:   I have undertaken and highlighted for the Panel in my 25 

supplementary evidence of 15 April, some of the potential gaps, and I 

have suggested some possible solutions there. 

 

MR VAN MIERLO:   Now Kaitorete Spit is within the coastal environment? 

 30 

MS FERGUSON:   Yes, as identified in the Council’s Chapter 19 Coastal 

Environment Proposal, yes. 

 

  [11.15 am] 

 35 

MR VAN MIERLO:   So you would accept the objectives and policies of the 

New Zealand Coastal Policy Statement will be relevant in part of that 

consideration? 

 

MS FERGUSON:   Yes. 40 

 

MR VAN MIERLO:   Now, on the matter of the coastal environment; one of 

the significant ngā wai sites identified in the Ngāi Tahu submission, is 

Te Tai o Mahaanui, the coastline of the district, you agree with that? 

 45 

MS FERGUSON:   Yes. 
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MR VAN MIERLO:   There are no water body setbacks from the coast under 

the chapter 6 Waterbody Setbacks? 

 

MS FERGUSON:   That is correct. 5 

 

MR VAN MIERLO:   Would you agree that is a gap which needs to be 

considered further? 

 

MS FERGUSON:   If I may refer to my supplementary evidence, I provide a 10 

discussion in there around the Te Tai o Mahannui and the relationship 

with the coastal environment so my supplementary evidence of 

15 April, paragraph 6.5 on page 15 to paragraph 6.10.  

 

 So the Te Tai o Mahannui, as I understand it, is a statutory 15 

acknowledgement area under the Ngāi Tahu Crown Settlement Act, 

and that the statutory acknowledgement areas have been included in 

chapter 1, in the revised proposal.  The Council currently assesses on a 

case-by-case basis whether an activity allies immediately or adjacent to 

it and there is no landward extent mapping. 20 

 

 In the Ngāi Tahu submission, Ngāi Tahu have sought for an area to be 

identified basically running parallel to the coast, and Mr Davis would 

be able to clarify; I understand it is approximately 90 metres running 

parallel to mean high water springs. 25 

 

 The Council have undertaken, through the chapter 19, so referred to as 

the chapter 9.6 Coastal Environment proposal, mapping to define the 

landward extent of the coastal environment. 

 30 

 In my opinion, the work that is being done by the Council on the 

coastal environment would be an appropriate method to implement the 

ngā wai for the coastal environment through those provisions, rather 

than an additional lot of mapping, and additional rules or provisions in 

chapter 9.0. 35 

 

MR VAN MIERLO:  So just so I am clear; you are saying an additional clause 

will be required? 

 

MS FERGUSON:   No. 40 

 

MR VAN MIERLO:   No? 

 

MS FERGUSON:   So I am saying that we could use the coastal environment 

provisions that have already been prepared – and again look at it to see 45 

whether or not there is any gaps in those, and in my view, they actually 
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already quite extensively cover Ngāi Tahu values, and that perhaps 

with just maybe one minor amendment or an additional reference 

within those, that this matter could be addressed through that. 

 

MR VAN MIERLO:   But in respect of the ngā wai sites, it is proposed to rely 5 

on the waterbody setbacks in chapter 6? 

 

MS FERGUSON:   With respect to the lakes and streams and rivers, yes. 

 

MR VAN MIERLO:   Right, thank you.  I have no further questions. 10 

 

SJH:   Thank you.  Ms Crawford? 

 

<CROSS-EXAMINATION BY MS CRAWFORD [11.19 am] 

 15 

MS CRAWFORD:   (Māori content 3.57).  Thank you, sir.  My questions will 

be fairly brief, sir, in light of the rebuttal evidence to some point of 

clarification. 

 

 Ms Ferguson, I note in your rebuttal that you have accepted some of the 20 

aspects of Silver Fern Farms position as outlined by Ms Aston, have I 

got that right? 

 

MS FERGUSON:   Yes. 

 25 

MS CRAWFORD:   And in particular, this is in section 4 of Ms Ferguson’s 

rebuttal, sir, you acknowledge that this is a longstanding industrial 

activity with existing buildings and infrastructure located in close 

proximity to  Kaputone Stream, or Kaputone Creek, as you describe it 

in your evidence? 30 

 

MS FERGUSON:   Yes. 

 

MS CRAWFORD:   And you note at 4.2, the potential impact of the setback 

sought by Ngāi Tahu.  Just to clarify that point; do you accept that the 35 

setback sought in these circumstances, is inappropriate? 

 

MS FERGUSON:   The 30 metre setback sought by Ngāi Tahu, I understand 

that the Council and Ngāi Tahu have agreed not to pursue the 30 metre 

setback, but to rely on the waterways setbacks in chapter 6. 40 

 

  [11.20 am] 

 

MS CRAWFORD:   And just in relation to chapter 6; you will be aware that 

when the hearing was adjourned towards the end of chapter 6 that the 45 

Panel encouraged Ngāi Tahu and the Council to engage with submitters 
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over some of the provisions relating to consultation, notification or 

engagement with runanga? 

 

MS FERGUSON:   Yes. 

 5 

MS CRAWFORD:   And have you been involved in discussions subsequent on 

that point? 

 

MS FERGUSON:   With respect to topic 9.5, yes, and then the relationship 

with how that is going to work with the ngā wai streams and rivers and 10 

waterways, yes. 

 

MS CRAWFORD:   Thank you – and I note that you mention in your evidence 

that this will be addressed in closing submissions for the Council in 

chapter 6 but would it not be the case that the experts should be getting 15 

together in advance of that to assist the Panel, prior to the hearing 

resuming later this month? 

 

MS FERGUSON:   Mr Conway may be able to assist with the timing of those 

matters, please. 20 

 

MS CRAWFORD:   Thank you.  Just a couple of other points 

 

 You noted quite helpfully in your highlights package that alternative 

methods may be appropriate and as I understand it from your counsel it 25 

is a question of the appropriate planning response to identified values, 

have I got that right? 

 

MS FERGUSON:   Yes. 

 30 

MS CRAWFORD:   Right, and an alternative method or an appropriate method 

might be for, an example, tailored provisions that are relevant to a 

specific circumstance.   

 

MS FERGUSON:   Yes, and in respect of the north Belfast silent file we have a 35 

very good example that has been provided through the joint 

memorandum filed and I understand that Silver Fern Farms has been 

involved with that process. 

 

MS CRAWFORD:   Just to clarify for the record, Silver Fern Farms have not 40 

signed that memorandum but I dealing with that directly with counsel 

for the City and we are working constructively, sir. 

 

 So in terms of that, just to clarify; Kaputone stream, in terms of where 

the existing buildings are, that does not fall within the silent file area, 45 

does it – you may not be able to help me with that. 
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MS FERGUSON:   If we could please refer to the map on appendix A to my 

rebuttal evidence of the 29th – so it is page 22 of 64, there is a red 

stamp on it. 

 5 

MS CRAWFORD:  I think it is still being brought up, but I believe the Panel 

may be looking at the appendix, yes.   

 

MS FERGUSON:   So you can see there on that map the Kaputone stream 

curling around towards the industrial general area of north Belfast; I 10 

understood that the Silver Ferns Farm is within that silent file circle, 

however, can seek further clarification on that. 

 

MS CRAWFORD:   I believe you may be right, so I guess the point I would 

like to make is that you are accepting that tailored provisions are 15 

appropriate in specific circumstances – you have mentioned the joint 

memorandum digging with the ODP and you are open to further 

discussion on setback provisions that may recognise existing activities, 

where appropriate? 

 20 

MS FERSON:   Yes. 

 

MS CRAWFORD:   And have you read the rebuttal evidence of Ms Aston that 

responds to Ms Legarth’s evidence? 

 25 

MS FERGUSON:   Yes. 

 

MS CRAWFORD:   Do you consider that may be an appropriate circumstance 

to pursue further? 

 30 

MS FERGUSON:   I think that all options remain on the table with respect to 

particularly the north Belfast silent file, yes, to explore those further. 

 

MS CRAWFORD:   Thank you, that is very helpful.  Thank you, sir. 

 35 

SJH:   Thank you.  Ms Huria? 

 

MS HURIA:   No thank you, sir. 

 

SJH:   Ms Dawson? 40 

 

MS DAWSON:   Thank you, Ms Ferguson. 

 

 Now, you said in your summary regarding the outer circles of the silent 

file areas – and maybe the silent file areas 1, 7 and 64, but certainly the 45 

outer circles – that the costs of the Ngāi Tahu rules on balance would 
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be too great and that alternative methods such as the cross-referencing 

methods would be more appropriate. 

 

 Can you just give some examples on how you have come to your 

opinion on the balancing of the cost, and what those costs could 5 

amount to? 

 

MS FERGUSON:   So the silent file outer circle areas, a number of them 

extend over urban zoned land – so, for example; Governor’s Bay, 

Akaroa township, Birdling’s Flat.   10 

  [11.25 am] 

 

 So where you have a residential or an urban zoning you would 

anticipate developing occurring more often than you would in a rural 

environment.  So the Ngāi Tahu proposed rules would trigger resource 15 

consent for soil disturbance associated with buildings basically below 

0.6 of a metre. 

 

 So within those environments if they are also are seeking fencing and a 

number of other rules in there as well.  So within those environments 20 

you would expect that there are houses being built, you would expect 

that fencing could occur, and that the number of times that would occur 

would be a lot more than in the rural environments.  So the trigger 

would occur much more regularly in my opinion than in the rural 

environments – the number of consents triggered. 25 

 

MS DAWSON:   The number of consents?  So your alternative is not to just 

draw the line as the inner line but to keep the identification of those 

outer areas but to then use what other consents might otherwise come 

along, such as the earthworks consent, such as the general rules or the 30 

subdivision, or, or any other resource consents and have a series of 

cross references that would pick up effects on Ngāi Tahu values but not 

to apply that to the permitted activities that would be anticipated in 

those zones, am I picking that up correctly? 

 35 

MS FERGUSON:   Yes.  That is correct. 

 

MS DAWSON:   Now Mr Pauling was asked if he knew what the smaller areas 

relate to.  Now, I understand the smaller areas, the blue circles, are 

currently in the Banks Peninsula District Plan, is that correct? 40 

 

MS FERGUSON:   Yes, they area. 

 

MS DAWSON:   And there are some rules applied in that? 

 45 
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MS FERGUSON:   A very similar rule, basically a restricted discretionary 

activity for buildings, building additions and earthworks currently 

apply in the operative Banks Peninsula Plan and the drafting in the 

notified revised replacement District Plan was basically the same as 

what was in the operative Banks Peninsula Plan. 5 

 

MS DAWSON:   Has the existence of those rules and their acceptance in the 

previous plan; has that influenced your decision as to where the balance 

of costs should lie between the inner and the outer areas? 

 10 

MS FERGUSON:   Yes. 

 

MS DAWSON:  Mr Pauling said he had no idea why the areas had been shrunk 

I think is what he said, so why the smaller areas were ever identified in 

Banks Peninsula, because the iwi management plan has been around 15 

for a long time, since the 90s. 

 

MS FERGUSON:   1990. 

 

MS DAWSON:   So do you have any idea about why the Banks Peninsula area 20 

as they are? 

 

MS FERGUSON:   I have asked that question of a number of planners that 

have worked on Banks Peninsula for a long time.  I understand that it 

goes back to the review of the current Banks Peninsula plan and some 25 

ground-proofing work that was done between the Council and local 

representatives at that time, and that is as per the Federated Farmers 

evidence as well, and that it was an agreed position in that plan at that 

time. 

 30 

MS DAWSON:   Thank you.  With the cross-referencing, whether it is from 

the outer silent file areas or the Tūranga Tupuna or even the ngā wai 

and the coastal environment one – I am struggling to recollect, and I 

think I have seen somewhere a table where you might have started to 

say where those cross-references and matters of discretion et cetera 35 

should apply, can you just remind me where that is? 

 

MS FERGUSON:   So I have added into the schedules, which is appended to 

the supplementary opening legal submissions of Mr Conway, so the 

revised proposal attached is appendix A, starting on page 16. 40 

 

 So I prepared some schedules based around the classifications and then 

the subclasses.  I have added a column based around the classifications 

and then the subclasses I have added a column at the end of the that 

table cross referenced to the rules.  So in that column right through the 45 

98 sites, the Council’s preferred method is identified.   



 Page 2051 

  

Ch9: Natural and Cultural Heritage Commenced 18.01.16 

 

  [11.30 am] 

 

 So where it is a rule in chapter 9 I have provided a reference and in the 

latter tables you will see there I have provided an indication of which 5 

chapters I see that cross-referencing may be appropriate.  At this stage 

we have not refined that to the point of giving the exact rule references; 

it is an indication.   

 

 So, for example, it might refer to the subdivision and earthworks 10 

chapter, and in respect of some of the sites I have identified that where 

it is in the red zone or the Flat Land Recovery zone that the cross-

referencing to the Specific Purpose Flat Land Recovery zone would be 

appropriate, so that is all documented in that final column.  So for 

every site you should be able to see which rules it is proposed to cross-15 

reference to indicatively. 

 

MS DAWSON:   But the actual work of drafting those cross-references within 

those other chapters hasn’t been done yet? 

 20 

MS FERGUSON:   No. 

 

MS DAWSON:   No?  Thank you. 

 

 And then my last question is; if you are able to explain to us in terms of 25 

the policy relating to engagement with runanga, why you prefer the 

wording that you have recommended as opposed to the sort of 

differently targeted policy that is in Ms Legarth’s evidence?  What is 

the difference and why do you prefer yours? 

 30 

MS FERGUSON:   So – I don’t have it exactly in front of me - Ms Legarth’s 

policy was around consultation and very focused on resource consent.  

From the Council’s perspective we would like to see if taken back a 

little bit in terms of engagement and referencing to both applicants and 

the Council in terms of engagement with Ngāi Tahu.  And that where 35 

an applicant hasn’t done that engagement then the Council is obliged to 

do that consultation with Ngāi Tahu. 

 

MS DAWSON:   So you have tried to target back more into the process in 

other words prior to any resource consent? 40 

 

MS FERGUSON:   Yes, and we see that as sitting under the umbrella of the 

manawhenua strategic objective 3.3.3 which talks about manawhenua 

being able to actively participate in the process.  

 45 

MS DAWSON:   Thank you.  That is all my questions, thank you. 
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SJH:   Thank you.  Dr Mitchell? 

 

DR MITCHELL:   Thank you, sir.  Good morning, Ms Ferguson.  Can I start 

with strategic directions proposed objective 3.3.16 and you have stated 5 

in your first supplementary statement that there is an agreement that 

there needs to be one but I take it from what you have then said that 

there really been no discussion about what the detail of that should be, 

is that correct? 

 10 

MS FERGUSON:   The last detailed discussions around the drafting of that 

policy occurred at the mediation on 13 April and agreement was not 

reached. 

 

DR MITCHELL:   All right, thank you.  Because the structure and form of 15 

your proposal and Ms Legarth’s don’t bear any resemblance to each 

other, can I take it that other than saying we need to have a strategic 

objective that the substance of it really hasn’t been discussed as 

between you and her? 

 20 

MS FERGUSON:   Not since the mediation.  So the objective that my 

supplementary evidence I guess provides a full list of the matters that 

the Council sees in terms of the themes that need to be covered in the 

strategic objective.  

 25 

DR MITCHELL:   All right.  Just turning to your version of that then, which is 

in your appendix 1 of your first supplementary statement, it seems to 

me, from reading the introductory part of that objective, it all hinges on 

taking what you have called “an integrated approach to managing 

effects such that”, and then you have got a whole list of things; what 30 

does an integrated approach mean in this context? 

 

MS FERGUSON:   The integrated approach was very closely linked to the 

principle of Ki Uta Ki Tai, from the mountains to the sea.  So we were 

trying to bring that in and in terms of the integrated approach I was 35 

looking at phrasing this introductory part to the objective to ensure that 

it sat within the City Council’s functions and jurisdictional area, 

bearing in mind that water quality is often a Regional Council function. 

 

  [11.35 am] 40 

 

 So it was looking at that integrated management where it is the landside 

activities that often impact on the water quality and effects on 

waterbodies. 

 45 
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DR MITCHELL:   But what do the words “an integrated approach to” add to 

the objective? Because you have said that it is about Ki Uta Ki Tai, 

which is further on through the sentence, but it just seems to me that 

saying “an integrated approach to” means absolutely nothing and that 

what you are attempting to do is manage the effects of subdivision use 5 

and development on the district’s resources in a way that - - - 

 

MS FERGUSON:   Yes. 

 

DR MITCHELL:   Is that sort of - - - 10 

 

MS FERGUSON:   Yes. 

 

DR MITCHELL:   And then you have partly answered my next question from 

your interpolation on the previous one – but it seems to me that at face 15 

value that there is an awful lot of stuff in you A through H that don’t 

have any resemblance at all to the Council’s functions under the RMA 

and – you know, when it talks about maintaining water quality, for 

example. 

 20 

 I mean, it is pretty loosely connected to the Council’s functions, isn’t 

it? 

 

MS FERGUSON:   So that is why the first part of the policy was focused on 

managing the effects of subdivision use and development. 25 

 

DR MITCHELL:   I also just want to understand what some of the implications 

of the words that you have used might be further on down the track 

when people look at this strategic objective, both in terms of the plan 

provisions and in terms of future resource consent applications.  30 

Because the words “maintains” or “enhances” are used, “maintains” 

where it is in its natural conditions and “enhances” where it hasn’t, 

retains and restores. 

 

 It seems to me that nearly any proposed activity that might arise in the 35 

future that results in an environmental effect, would fall foul of this 

objective.  Do you have a comment on that? 

 

MS FERGUSON:   The point around I guess the “enhance” – well, maybe if I 

just take the one around the “enhance”, for a start – the point there was 40 

is that we are not looking just to maintain a status quo.  The Council is 

looking to lift that bar and say that where water has been degraded or 

has deteriorated they are wanting to see an improvement in that, over 

the life of this plan. 

 45 
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DR MITCHELL:   But doesn’t that mean that any particular activity that has an 

adverse effect on water quality would fall foul of the whole 

strategic directions chapter if this proposal were adopted – so doesn’t 

that relate to scale? 

 5 

MS FERGUSON:   Yes, it does relate to scale. 

 

DR MITCHELL:   Right, second of all – just dealing with the Ngā Tūranga 

Tupuna areas that have been defined, I just want to understand and 

there is two ways that they have been defined in evidence; there is the 10 

ellipses and then there is the pink shapes that have subsequently been 

developed. 

 

 But in terms of both of those concepts, and in particular I am looking at 

the large areas like No 44 that covers a big chunk of land, sort of 15 

between Sumner all the way back to the Estuary, what notification 

and/or consultation has there been with the landowners that those either 

ellipses or pink shapes relate to, given that they encompass a very large 

chunk of urban area? 

 20 

MS FERGUSON:   None. 

 

DR MITCHELL:   Thank you.  And again a general question, a lot of the maps 

in the plan relate to the coastal marine area, not the coastal environment 

but the coastal marine area, should they do that in your view in a 25 

district plan context I mean? 

 

MS FERGUSON:   The mapping provided by Mr Pauling and Mr Davis is a 

representation of those values.  I don’t think from Ngāi Tahu’s 

perspective; my understanding is that those values don’t stop and start 30 

at a predefined line. 

 

DR MITCHELL:   All right.  It seems to me that when you use Māori words 

like “wāhi tapu” that is well understood and people sort of can see 

those words and it doesn’t need to be defined particularly.  But for 35 

someone reading this plan and looking at the Ngā Tūranga Tupuna 

sites; where does one get a sense of what values or what issues that 

piece of land relates to? 

 

  [11.40 am] 40 

 

MS FERGUSON:   So in terms of the introductory chapters to the Plan, I 

understand that the terms wāhi tapu/wāhi taonga are explained within 

that, that it possibly would also benefit from having an explanation of 

Tūranga Tupuna added in there if it’s not covered adequately currently.  45 
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Then you would also be able to review the objectives and policies in 

9.0.  So the proposed policy is broken down by classification as well. 

 

DR MITCHELL:   All right, thank you, that is helpful. 

 5 

 And finally; Mr Conway’s legal submissions have attached the 

controlled activity rule that the Council proposes in respect of 

chapter 4, and I just wanted to ask you about that, bearing in mind that 

they are controlled activity rules and the Council’s control is specified 

in the right hand column there.  But I just wonder about, for example 10 

matter B, which is on page 5, or page 73 of 79 of the overall document 

if you’re having trouble finding it.   

 

 So the Council’s control should be limited to the following matters, and 

then (b) says “effects on the qualities of the outstanding natural 15 

landscape” – I am not sure how that pans out in practice, given that this 

is a controlled activity rule, and what it is that that criterion is seeking 

to achieve and how a consent authority would implement it – It seems 

incredibly broad? 

 20 

MS FERGUSON:   (c); the location scale, form and design of the proposed 

activity - - - - 

 

DR MITCHELL:   I understand that part. 

 25 

MS FERGUSON:   - - - is a lot more targeted, and perhaps (b) and (c) should 

be run together. 

 

DR MITCHELL:   All right, thank you.  Thank you, sir.  

 30 

SJH:   Thank you.  We will take the morning adjournment for 15 minutes.  

Ms Ferguson, you are still under cross-examination, so you understand 

that means you cannot discuss the matter with anyone during the 

adjournment. 

 35 

MS FERGUSON:   Thank you. 

 

SJH:   Thank you.   

 

ADJOURNED [11.42 am] 40 

 

RESUMED [12.01 pm] 

 

SJH:   Yes, Ms Ferguson, you are still on your former oath. 

 45 

MS FERGUSON:   Yes. 
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SJH:   Dr Mitchell? 

 

DR MITCHELL:   Yes I have, thank you. 

 5 

SJH:   Judge? 

 

JUDGE HASSAN:   Yes, good afternoon Ms Ferguson. 

 

 Just in terms of – one broad question about the process following the 10 

adjournment, and the processes that went on; was there any time during 

that process where you and Ms Legarth discussed scoping a Section 32 

evaluation of the different alternatives that were before the Panel, 

Ms Legarth’s and yours, at that time? 

 15 

MS FERGUSON:   The discussions around the Section 32AA report occurred 

in late December/January, prior to the 5 February Hearing. 

 

JUDGE HASSAN:   Sorry, I am talking about after the adjournment; was there 

any discussion between you and Ms Legarth, on how to scope a 20 

Section 32AA evaluation of costs and benefits – for instance, costs to 

landowners for example, costs and risks in regard to wahi tapu in 

regard to the different options that needed to be evaluated in order for 

us to have this Hearing resume? 

 25 

MS FERGUSON:   No. 

 

JUDGE HASSAN:   Did you try to initiate that? 

 

MS FERGUSON:   The work programme process has been very focused on the 30 

mapping representations, in bringing Ngāi Tahu and the Council closer 

together in terms of the those representations. 

 

JUDGE HASSAN:   And did you try to initiate any scoping of the Section 32 

cost benefit analysis of the different rules regimes, with Ms Legarth? 35 

 

MS FERGUSON:   No. 

 

JUDGE HASSAN:   If we look at Kaitorete Spit; so that is a rural area rather 

than urbanised, and your recommendations on that are different from 40 

Ms Legarth’s – and we will hear from Mr Bayley as well – Is that an 

example where you would see that perhaps with better information in 

the future, the regime that you recommend for here may need to be 

revisited under a plan change? 

 45 
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MS FERGUSON:   With further mapping representation work, I understand 

from Mr Pauling that in his opinion, the archaeological sites that are 

known, could be identified more specifically as wāhi tapu/wahi taonga 

here, sites within the Kaitorete Spit, so yes. 

 5 

JUDGE HASSAN:   Yes, so would that further identification, there may be 

better information and there may be value in looking at how that 

applies in regard to rules and restrictions and where they apply on the 

land? 

 10 

MS FERGUSON:   Yes. 

 

JUDGE HASSAN:   Thank you. 

 

 Yes, I think that has probably done it for me, thank you very much. 15 

 

SJH:   Thank you. 

 

 Ms Ferguson, and I do not say this critically, but like Dr Mitchell, I 

find your strategic direction recommendation relating to water to be 20 

lengthy and obtuse, and a document that we strove very hard to be 

succinct in. 

 

  [12.05 pm] 

 25 

 Leaving aside the issue that it is for the Regional Council to concern 

itself with the quality of water; all concerned citizens would be 

concerned about water quality, improving water quality where there is 

pollution, the state of waterways, and such like? 

 30 

MS FERGUSON:   Yes. 

 

SJH:   And that is a common concern? 

 

MS FERGUSON:   Yes, and as I understand also of critical importance to 35 

Ngāi Tahu. 

 

SJH:   I will come to that in a moment.  That is a common concern for all 

citizens including concerned Ngāi Tahu citizens? 

 40 

MS FERGUSON:   Yes. 

 

SJH:   But there is then the historic overlay of their relationship with water and 

waterways, both as to quality and all sorts of other reasons over their 

history; would you accept that? 45 
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MS FERGUSON:   Could you please repeat that. 

 

SJH:   There is an additional relationship with water and waterways because of 

Ngāi Tahu’s history – for food gathering, for all sorts of reasons that 

we do not need to go through in detail – you accept that general 5 

proposition? 

 

MS FERGUSON:   Yes.  As I understand it, all water is taonga and that in 

addition to that, Ngāi Tahu through this process, have identified 

specific waterways that are especially significant. 10 

 

SJH:   And are you trying to capture both those concepts; the concerned citizen 

and the specific Ngāi Tahu concerns, in this particular strategic 

direction?  

 15 

MS FERGUSON:   Yes. 

 

SJH:   And – I do not want to talk separatism because that is not helpful – do 

you think it would improve if there was some linkage or some wording 

used in the strategic direction, that would make clear that additional 20 

cultural relationship, with water and waterways? 

 

MS FERGUSON:   Yes I think that would be helpful, particularly where we 

have moved to with topic 9.5. 

 25 

SJH:   All right, thank you. 

 

 Now, Ms Crawford, any questions? 

 

MS CRAWFORD:   No, sir. 30 

 

SJH:   Mr van Mierlo? 

 

MR VAN MIERLO:   Nothing, sir. 

 35 

SJH:   Mr Conway, or re-examination? 

 

MR CONWAY:   No thank you, sir. 

 

SJH:   All right, thank you Ms Ferguson, you may stand down. 40 

 

<THE WITNESS WITHDREW [12.07 pm] 

 

SJH:   Yes, thank you, Mr van Mierlo? 

 45 

MR VAN MIERLO:   Thank you, sir. 
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 Written submissions were filed on Friday; can I presume the Panel has 

had an opportunity to read those? 

 

SJH:   Yes we have, thank you. 5 

 

MR VAN MIERLO:   I do not wish to go through them in any details; I just 

want to speak to some key points and obviously will be addressing 

questions that arise. 

 10 

 The first point is that a substantial level of agreement has been reached 

between Ngāi Tahu and Council through the joint work programme, 

and Council and Ngāi Tahu have been collaboratively working to 

resolve issues in a constructive manner and this in my submission, is 

very significant.  If we think back to where we were in February and 15 

look at where we are now in terms of levels of agreement, in my 

submission, matters have moved a long way. 

 

 There are still some outstanding issues remaining and these have been 

addressed and identified in the legal submissions, both for Council and 20 

Ngāi Tahu, and also in planners’ evidence.  

 

 But it is also noted where the parties are continuing work together and 

constructive discussions are continuing, and as an example of that, I 

would refer to the consultation engagement clauses which are included 25 

in the revised proposal as circulated on Friday, and in my submission, 

that is another matter which now can sit within the agreed issues, at 

least between Council and Ngāi Tahu, subject to checking on the 

linkages and that the appropriate rules are referenced. 

 30 

 The third point I wish to speak to relates to the fairness issue in 

consultation, which is raised in the evidence of Federated Farmers and 

Mr Bayley.  The concern they have raised is acknowledged, however, 

in my submission, Ngāi Tahu have followed the process set out in the 

Order in Council.  It is a streamlined planning process, and it was 35 

envisaged that submissions affecting others interests would be made. 

 

 That was why the further submission process was retained.  It is 

submitted Ngāi Tahu have followed that process and have also 

endeavoured to engage with all parties who lodged further submissions 40 

in relation to the Ngāi Tahu, sites of Ngāi Tahu cultural significant 

submission. 

 

 It is submitted that this is not a situation where re-notification is 

required, and that is Ngāi Tahu’s primary position on this point.   45 
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 However, if the Panel did come to a view that due to fairness concerns 

that re-notification was required and that the relief sought by 

Ngāi Tahu could not or should not be included in the Plan due to the 

lack of consultation with landowners, it is submitted that any re-

notification should be undertaken as soon as possible so that the sites 5 

may be included through this process under the Order in Council that 

we are currently within. 

 

  [12.10 pm] 

 10 

 Now in terms of that latter point, that is particularly important in terms 

of meeting the requirements in terms of Section 75.3 of the RMA so 

that the replacement Plan does give effect to the higher order planning 

documents, and of course, Section 6E. 

 15 

 I would specifically wish to confirm that any guidance from the Panel 

in relation to any issues, but particularly outstanding issues, will be 

obviously be very much appreciated.   

 

 We have discussed this morning in relation to silent file areas and there 20 

was a question from his Honour, Judge Hassan, earlier this morning to 

my friend, regarding whether assistance from the Panel would be 

useful, and certainly I would confirm from my Ngāi Tahu’s 

perspective, that it will be. 

 25 

 The next point I just wish to make finally, is that the Panel will recall 

that a schedule compiling existing sources of information relating to the 

various sites of Ngāi Tahu cultural significance in the district, was 

compiled and provided to the Panel at the February Hearing, and there 

was a confidentiality order attached to that schedule. 30 

 

 That schedule has been updated in relation to the several sites where 

there are outstanding issues attached to them, and I will foreshadow 

now that when Mr Davis provides his evidence, I propose that an 

updated copy of that schedule be provided to the Panel.  It is sought 35 

that the same confidentiality order extends to the updated version of 

that schedule. 

 

 Now that was what I wished to say in opening, and obviously I 

appreciate there may be questions which arise, particularly from the 40 

written submissions, and I will certainly endeavour to address those. 

 

SJH:   Thank you, I will just see if there are any questions.  Judge? 

 

JUDGE HASSAN:   No, thanks. 45 
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SJH:   Ms Dawson? 

 

MS DAWSON:   No, thank you. 

 

SJH:  Dr Mitchell? 5 

 

DR MITCHELL:   No, thank you. 

 

SJH:   Ms Huria. 

 10 

MS HURIA:   No, thank you, sir. 

 

SJH:   No, if you proceed to call your first witness please. 

 

15 
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<YVONNE MARY LEGARTH, affirmed [12.12 pm] 
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<EXAMINATION BY MR VAN MIERLO [12.12 pm] 

 

MR VAN MIERLO:   Ms Legarth, do you confirm your full name is Yvonne 

Mary Legarth? 

 5 

MS LEGARTH:   Yes, correct. 

 

MR VAN MIERLO:   and you have prepared two statements of evidence in 

relation to this reconvened Hearing; one statement of supplementary 

evidence dated 22 April, and a further rebuttal statement dated 10 

29 April? 

 

MS LEGARTH:   I have. 

 

MR VAN MIERLO:   Do you confirm your qualifications and expertise as set 15 

out in your statements of evidence and as referenced in there? 

 

MS LEGARTH:   Yes. 

 

MR VAN MIERLO:   Do you have any corrections that you wish to make to 20 

either statement? 

 

MS LEGARTH:   Just one and it is in appendix B. 

 

MR VAN MIERLO:   Appendix B to which statement? 25 

 

MS LEGARTH:   Appendix to my supplementary evidence. 

 

MR VAN MIERLO:   Thank you. 

 30 

MS LEGARTH:   And it is at page 41. 

 

SJH:   Yes. 

 

MS LEGARTH:   The letters should be renumbered A, B, C, there are two 35 

“A’s” in there and in the second A, it should read, “Any activity that 

does not comply with the built form standards for building” – and then 

it continues in chapter 17, et cetera. 

 

SJH:   Thank you. 40 

 

MR VAN MIERLO:   And do you confirm that with that correction, your two 

statements of evidence are true and correct? 

 

MS LEGARTH:   Yes. 45 
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MR VAN MIERLO:   You have prepared a highlights package and a copy in 

written form should be before the Panel. 

 

SJH:   Yes, we have that, thank you. 

 5 

MR VAN MIERLO:   I ask you please to present your highlights package and 

then answer any questions. 

 

MS LEGARTH:   Since the previous Hearing on the 9.0 proposal, I have had a 

number of discussions in mediation with the Council, proposals have 10 

been refined and have been reached on the majority of the provision.  

This highlights package, summarises the revised proposal and outlines 

key remaining areas of disagreement. 

 

 The Ngāi Tahu submission and more recently, the revised Ngāi Tahu 15 

proposal, is intended to address a significant resource management 

issue which is how to recognising and provide for Ngāi Tahu’s 

relationship with natural and physical resources of the district by 

providing specific provisions in the regional plan which, in my opinion, 

address a significant gap in the originally notified proposal chapter 9. 20 

 

  [12.15 pm] 

 

 The strategic planning framework of the NZCPS National Policy 

Statement for Freshwater, the Canterbury Regional Policy Statement, 25 

are relevant and anticipate a regional plan that gives effect to those 

planning instruments by identifying and providing for sites of 

Ngāi Tahu cultural significance. 

 

 The Regional Policy Statement and Coastal Environment Plan refer to 30 

silent files that are identified in the Iwi Management Plan. 

 

 Strategic direction objective 3.3.3 promotes a relationship between the 

Council and Ngāi Tahu and envisages that the connections and cultural 

and spiritual value associated with land, water and other taonga, are 35 

recognised and provided for. 

 

 The proposed objectives in the revised proposals, which I agree with, 

are unchanged from previous versions. 

 40 

 The objectives are supported with a policy platform that has had some 

refinement as a result of the work with the Council, but there are some 

minor remaining areas of disagreement that are set out in my evidence, 

including an additional consultation policy to recognise the importance 

of cultural values in decision making. 45 
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 Proposed Rules: the revised proposal implementing objectives and 

policies with rules that sit in chapter 9.0, and also rules in other 

chapters of the Plan.  Accurate and comprehensive cross-referencing is 

therefore an important part of implementing the objectives in 9.5. 

 5 

 In my opinion, the other provisions in other parts of the Plan that are 

relied on can have a real impact on the RMA Section 32 assessment of 

whether the provisions in the proposal are the most appropriate way to 

achieve the objectives. 

 10 

 This being the case; finalising the provisions in 9.0, relies on provisions 

that are yet to be made on other parts of the Plan.  Therefore I set out 

the intention of the provisions that apply to the sites of Ngāi Tahu 

cultural significance and classification. 

 15 

 Wāhi tapu/wāhi taonga: the wāhi tapu/wāhi taonga policies address 

disturbance of urupa and are intended to protect sites from 

inappropriate development, disturbance, damage or destruction. 

 

 The proposed objectives in wāhi tapu taonga policies are implemented 20 

by considering cultural values as part of a subdivision design in 

controlling earthworks and soil disturbance where the land has not been 

previously disturbed by cultivation or construction. 

 

 Unlike the Council version, the Ngāi Tahu revised proposal enables 25 

consideration of the potential effects of buildings and structures 

through a rule that is triggered by construction where that may disturb 

the soil below 0.6 metres or which modifies ground rules by more than 

0.6 metres or changes the contour of the site beyond the footprint of 

existing foundations or a building platform. 30 

 

 I have been advised that earthworks where soil has not been previously 

disturbed or activities that disturb the soil at depth, are more likely to 

be a concern to Nga Runanga Nga (ph 3.03) than when ground has not 

been a subject of previous disturbance due to preconstruction.  35 

 

 The Council and Ngāi Tahu’s Revised Proposals both include a rule 

controlling potential adverse effects on wāhi tapu and wāhi taonga by 

controlling earthworks that disturb land not previously disturbed and 

new fencing and for post holes driven more than 0.6 metres in depth.  40 

 

 I support the proposed rule within the sites of Ngāi Tahu cultural 

significance identified as wāhi tapu wāhi taonga. 

 

 The Ngāi Tahu revised proposal requires the same construction related 45 

earthworks and fencing rules, and also an archaeological site 
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disturbance to all wāhi tapu, including all of the silent files that are 

identified in the Iwi Management Plan, and controls the removal of 

artefacts without a cultural monitor being present.  Whereas the 

Council’s revised proposal takes a different approach and applies the 

building, earthworks and fencing rules to specifically identify 5 

wahi tapu and ngā tūranga tupuna sites. 

 

 The Council’s revised proposal controls all buildings and all 

earthworks and I note there has been an amendment with the 

submission in the inner-circle silent file areas and there is disagreement 10 

about the appropriate sources to use to identify silent files with the 

difference and extent and location of silent files and the provisions that 

should be applied. 

 

 In my opinion, those sites, the outer circles; Wairewa and the Belfast 15 

sites that are not identified in the Council’s version, do not have 

adequate protection from potential adverse effects. 

 

 Site 1, the Belfast silent file: I understand that site 1, the Belfast site, 

has high cultural significance to Ngāi Tahu and I also recognise the 20 

Council has concerns about this site and further options need to be 

considered. 

 

 Ms Ferguson proposes a number of possibilities that might to apply to 

silent file 1, and while I do not support those options proposed, I agree 25 

that further discussion exploring an appropriate regulatory response 

would be beneficial and this is ongoing. 

 

  [12.20 pm] 

 30 

 Ngā Tūranga Tūpuna: the ngā tūranga tūpuna policies address the 

relationship of Ngāi Tahu with areas and landscapes.  Some areas may 

be shown as Ngā Tūranga Tupuna and include wahi tapu or nga wai 

sites within them.  In that case, in the Ngāi Tahu version both sets of 

provisions apply. The Ngā Tūranga Tupuna sites provide for 35 

recognition and opportunities to incorporate Ngāi Tahu’s history and 

values into the development or redevelopment within these areas. 

 

 The Ngāi Tahu revised proposal focuses on recognising the relationship 

with those sites through information about occupation in the design of 40 

larger scale public or community buildings and facilities or subdivision.  

Other cultural values such as customary use of species may also be 

relevant. 

 

 The approach in the revised Ngāi Tahu version, which I accept is 45 

currently not comprehensive, this is the cross-referencing, to the 
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relevant rules in the other parts of the plan such as large scale 

earthworks where permitted activities for depth and volume are not 

complied with, large scale buildings where the built form standards and 

activity standards for height footprint in large subdivisions with 

multiple lots, where there are controlled activity provisions in the 5 

relevant zones and the subdivision in fact are not complied with.   

 

 Proposed matters of discretion provide for consideration of 

opportunities on a case by case basis when consents are triggered by 

other rules in the plan that is also within an area identified within 10 

Ngā Tūranga Tupuna on the maps. 

 

 The Council’s revised proposal has different provisions depending on 

the geography of the site.  In my opinion the version attached to my 

evidence that relies on provisions in other parts of the plan which were 15 

intended to focus on large scale development best implements the 

policies for Ngā Tūranga Tupuna.   

 

 Ngā wai: the ngā wai policies recognise the cultural significance of 

water, the customary use of water and taonga species and manage land 20 

uses and activities that may have adverse effects on cultural values.   

 

 The Council’s revised proposal has no specific rules that apply to 

nga wai but includes a table of cross-references.  I assume the intention 

is to amend other parts of the plan to cross-reference between the two 25 

chapters and chapter 9.0 and to ensure matters of discretion enable 

consideration of cultural values within the sites of Ngāi Tahu cultural 

significance. 

 

 The Ngāi Tahu revised proposal takes a similar approach to 30 

Ngā Tūranga Tupuna classification relying on provisions in the 

waterway setbacks to ensure cultural values can be considered when 

consents are required.  With provisions cross-referenced to chapter 6 

waterbody setbacks the intension is also to cross-reference the open 

space, open space water margin provisions, chapter 9.1 which are the 35 

significant ecological sites, the outstanding landscapes and the 

provisions in others chapters that deal with the coastal environment as 

identified in the tables attached to the Council’s revised proposal.  I 

accept the cross-referencing in the revised version attached to my 

supplementary evidence is not comprehensive.   40 

 

 Consultation: after reviewing the Banks Peninsula District Plan and the 

operative Christchurch City District Plan provisions in attending a 

discussion with the Runanga focus working group, I have a clear 

understanding that the management of buildings, earthworks and 45 

vegetation planting are the types of activities that are most likely to 
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cause adverse cultural effects and early consultation can identify the 

risk and provide a timely opportunity to avoid or mitigate adverse 

effects on those cultural values. 

 

 In my opinion the effective implementation of the objectives and 5 

policies relies on consultation to determine if there are potential 

adverse effects particularly within the silent file areas sourced from the 

iwi management plans. The most recent Council’s revised proposal 

includes an amended consultation policy which I support.  

 10 

 Matters of discretion: in my opinion matters of discretion should enable 

consideration of cultural values within the sites of Ngāi Tahu cultural 

significance and the outcomes of consultation, both when other parts of 

the plan require consents to be obtained and through proposed rules 

that manage effects of earthworks, disturbance of archaeological sites 15 

and the removal of artefacts without a cultural monitor being present in 

chapter 9. 

 

 In general I support the matters of discretion in the Council’s revised 

proposal with the addition of matters of discretion dealing with 20 

consultation.  Ms Ferguson signals that the matters of discretion could 

be refined and duplication removed by including a general matters of 

discretion and I agree and consider that the matter of discretion dealing 

with consultation should sit in the general provision.  Mr van Mierlo 

has set out key remaining areas of disagreement in his legal 25 

submissions and I haven’t repeated them here.   

 

 The strategic direction for water in the coastal environment: the 

proposed strategic direction for water that I consider to be most 

appropriate is attached to my evidence, and was also provided to the 30 

Panel as part of the coastal environment hearing.   

 

 I acknowledge in conclusion that the significant working collaboration 

has resulted in refining the sites of Ngāi Tahu cultural significance 

proposals.  While there are areas of disagreement remaining and some 35 

further work required on some signs in relation to cross-referencing, I 

consider that of the two proposals the revised proposal attached to my 

evidence best achieves the statutory tests. 

 

SJH:   Thank you.  Mr Conway? 40 

 

<CROSS-EXAMINATION BY MR CONWAY [12.25 pm] 

 

MR CONWAY:   Thank you, sir.  Good afternoon, Ms Legarth. 

 45 
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 Now, I would like to start by acknowledging the discussions that have 

been ongoing, and your revised proposal also notes that further 

refinement would be beneficial and I think you have confirmed that 

again today. 

 5 

 Is it your view that there would be benefit in some further discussions 

over the coming days or weeks, as may be allowed by the Panel, to 

enable refinement to occur? 

 

MS LEGARTH:   Yes, particularly in relation to the specific sites that are not 10 

covered in Ms Ferguson’s version. 

 

MR CONWAY:   To outline where I would like to go in terms of questions, 

first I would like to start by talking about the wāhi tapu and 

wahi taonga sites, and the documents that I would be grateful to have 15 

available are the map for site ID 2 that we had up earlier when I was 

presenting opening and also the provisions that were attached to our 

supplementary opening submissions – have you got a copy of those in 

front of you? 

 20 

MS LEGARTH:   Yes. 

 

MR CONWAY:   Now, looking first at the map for site ID 2 in 2A and 2B, you 

have indicated again today there is agreement in terms of rule triggers 

for the smaller blue circle but not for the outer circle, is that a fair 25 

summary? 

 

MS LEGARTH:   That is right. 

 

MR CONWAY:   In terms of that outer circle and looking at the section 6E 30 

direction, which talks about “recognising and providing for”, in terms 

of breaking those two things down; the recognition that is sought by 

section 6E, would you accept that that is present by having the mapped 

area show the full extent of what is in the Mahaanui Iwi Management 

Plan? 35 

 

MS LEGARTH:  The map recognises the provisions are contained in the 

objectives and policies and rules so it is not consistently provided for 

between those two circles. 

 40 

MR CONWAY:   Well, starting with the map; so that recognises it in terms of 

moving on to providing for, would you accept that there are different 

ways that you could provide – oh, here we go. 

 



 Page 2070 

  

Ch9: Natural and Cultural Heritage Commenced 18.01.16 

 In terms of that outer area and the whole area in fact mapped by that 

orange circle, would you accept that there are different ways in which 

you could provide for the section 6E relationship within that area? 

 

MS LEGARTH:   Yes, and I think that is where it is important to look to the 5 

policies for the different classifications and what is intended in terms of 

a planning response. 

 

MR CONWAY:   And there could be different levels of regulatory 

intervention? 10 

 

MS LEGARTH:   For the different sites based on the policies, yes, so for the 

wāhi tapu/wāhi taonga sites there is a different set of policies and a 

different approach and in my revised proposal there is a different set of 

rules than the ngā tūranga tupuna sites. 15 

 

MR CONWAY:   Yes, that is right. 

 

 So in terms of whether a restricted discretionary rule is needed; for 

example, or whether you can rely on the underlying zone rules, those 20 

are two different ways to provide for that relationship, aren’t they? 

 

MS LEGARTH:   Yes. 

 

MR CONWAY:   Do you accept that in deciding what the appropriate level of 25 

regulatory intervention is it is important to consider the efficiency of 

the various options? 

 

MS LEGARTH:   Yes. 

 30 

MR CONWAY:   And their benefits and costs? 

 

MS LEGARTH:   And their effectiveness, and costs and benefits, yes. 

 

MR CONWAY:   Yes.  And in particular when we look at this map in front of 35 

us and the breadth of the area covered by the outer circle; would you 

accept that having an efficient method that doesn’t impose costs on 

landowners that are too high, is particularly important? 

 

MS LEGARTH:   Yes, it is. 40 

 

MR CONWAY:   And in terms of the provisions and the difference between 

your provisions or the essentially agreed positions for the inner circle 

and then the Council’s approach to the outer circle; would you accept 

that relying on the underlying zone rules for that outer area is likely to 45 
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involve a lower cost for farmers in particular, looking at the rural area 

there? 

 

  [12.30 pm] 

 5 

MS LEGARTH:   I think it depends on what the rules are in the other sections 

of the plan.  So, yes, there are additional controls in my revised version 

on the whole. 

 

MR CONWAY:   Looking at the earthworks in particular; the provisions in 10 

chapter 8 allow for earthworks in rural areas, including fence posts 

below 0.6 metres, for example in the rural area, whereas in an urban 

area they may not allow that sort of depth – are you generally familiar 

with that being the approach that is taken in the other provisions on the 

plan? 15 

 

MS LEGARTH:   Yes and for me that focus is on the values that provisions, 

the zone provisions are looking at.  So those rules were designed 

managing rural activities whereas these are designed looking at the 

potential effects on the cultural values within that site.   20 

 

MR CONWAY:   Yes, and they differentiate between urban and rural areas do 

they not, those chapter 8 provisions? 

 

MS LEGARTH:   The zones do, yes. 25 

 

MR CONWAY:   Yes – and you accept that a similar degree of flexibility or 

tailoring in terms of rural areas might be important when looking at 

sites of Ngāi Tahu cultural significance as well? 

 30 

MS LEGARTH:   I think it is important to also keep in mind, though, the 

potential effects on the values and have something that is practical and 

workable, and addresses the potential effects on the cultural values.   

 

MR CONWAY:   Thank you. 35 

 

 Moving on to Wairewa and Kaitorete; now, I understand the mapping 

of these areas again is agreed and the difference between the Council 

and Ngāi Tahu is what rule should apply within those areas? 

 40 

MS LEGARTH:   Yes. 

 

MR CONWAY:  Your preference is to apply the same restricted discretionary 

rule that applies to the other wahi tapu and wahi taonga sites? 

 45 

MS LEGARTH:   Yes. 
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MR CONWAY:   Ms Ferguson’s concern is that taking that approach would be 

too restrictive in light of the breadth of these areas and the nature of the 

activities that is otherwise going on in those areas? 

 5 

MS LEGARTH:   I understand that that is her view and also in mediations in 

some of the discussions with Federated farmers we talked about the 

types of activities that would occur within those sites, so there has been 

a discussion about whether 0.6 for a fence post is not enough given the 

steep slopes around Banks Peninsula figure, is some refinement 10 

possible here. 

 

MR CONWAY:   And looking at Kaitorete Spit in particular; do you accept 

that that is an area where there is a particular need to ensure that the 

provisions are workable from a landowner’s perspective? 15 

 

MS LEGARTH:   I think there needs to be a pairing of them both.  So the rules 

need to implement the objectives and policies and certainly looking at 

the implications for the uses on that site is important. 

 20 

MR CONWAY:   So if provisions could be developed that were a bit more 

tailored for that site, than simply requiring restricted discretionary 

consent for earthworks over 0.6 metres for example, it would be worth 

exploring those? 

 25 

MS LEGARTH:   Yes, it would be worth exploring them but it would also 

need to have a mind to the cultural values that are being protected or 

managed. 

 

MR CONWAY:   Yes – so it is important to balance both those values and the 30 

landowner perspective? 

 

MS LEGARTH:   Yes. 

 

MR CONWAY:   The potential for use of farm management plans to enable a 35 

tailored approach on that site has been identified; you are aware of that 

suggestion? 

 

MS LEGARTH:   I am. 

 40 

MR CONWAY:   And is that a potential solution that you think could be 

developed further or at least explored further in order to target an 

approach for this site? 
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MS LEGARTH:   Yes, I do.  I think it will be really important to have it clear 

what will be in those management plans and what the decision making 

process is and how they are approved. 

 

 So there is quite a lot of detail that worried me that would need to be 5 

clear in the plan. 

 

  [12.35 pm] 

 

MR CONWAY:  Moving on to north Belfast, and if we can bring up 10 

Ms Ferguson’s rebuttal and the coloured map showing the silent file 

area with the different zonings, which is page – yes, that is the one right 

there – and In terms of orientating ourselves for the map, we have got 

the black dotted line which outlines the outline development plan area 

on Industrial General and Specific Purpose Cemeteries, which is not 15 

subject to the rules we are talking about because it has got its own 

separate targeted approach.  You are familiar with that? 

 

MS LEGARTH:   Yes. 

 20 

MR CONWAY:   You can see from that map shown there that unlike several 

of the other silent file areas, particularly the Banks Peninsula ones, this 

area does not apply solely to rural land, does it? 

 

MS LEGARTH:   No.  There are a number of zones underneath. 25 

 

MR CONWAY:   The zonings that are there, would you accept that they 

indicate both that there is earmarked for future development and 

growth. 

 30 

MS LEGARTH:   Zones would be about intended future development, yes. 

 

MR CONWAY:   Yes.  Do you think the zoning of that land and the plan’s 

intention for that land is relevant in determining what provisions might 

apply to the protection of the silent file and its values? 35 

 

MS LEGARTH:   I think there are several layers there and so the Council had 

some strategic planning in terms of its urban non-statutory documents 

which set a framework within which this could be seen I think and it 

did identify the need to balance the environmental and the cultural and 40 

the development aspects and so I would expect the provisions that 

apply there to do those things. 

 

MR CONWAY:   You have indicated in your highlights package that you 

accept there is a need to ensure that the level of restriction in that area 45 

is reasonable and reasonably reflects those future plans? 
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MS LEGARTH:   Yes, I think there could be a lot more detail than is in my 

current revised version. 

 

MR CONWAY:  And the outline development plan area is one sort of example 5 

of that targeted approach, is it not? 

 

MS LEGARTH:   Yes.   

 

MR CONWAY:   Do you accept that if your approach is over-broad in terms of 10 

your rule it could actually hinder the implementation of the zoning in 

that land and the development that it envisaged to occur there? 

 

MS LEGARTH:   It depends what type of development we are talking about, 

but it does have the potential to change the way those provisions are 15 

applied. 

 

MR CONWAY:   So, for an example, an activity that one of those zones might 

envisage as permitted; you might end up needing a restricted 

discretionary consent because it was in the silent file area? 20 

 

MS LEGARTH:   Yes. 

 

MR CONWAY:  And that is a question that is clearly relevant to the 

consideration of the efficiency of your proposal and its costs and 25 

benefits? 

 

MS LEGARTH:   Yes, and the process that is applied for investigating where 

the cultural values are and how they might be addressed. 

 30 

MR CONWAY:   Yes.  In terms of the higher order documents and the way 

they have a bearing on this area; there is nothing in those documents 

that would prevent a targeted approach in different areas within the 

silent file, is that your understanding? 

 35 

MS LEGARTH:   I think they are silent on this particular site, I do not think 

they – sorry if I misunderstood your question. 

 

MR CONWAY:   Well there is nothing in those documents that says that 

within one such silent file you must have a uniform approach to the 40 

protection? 

 

MS LEGARTH:   No. 

 

MR CONWAY:   Now moving to the Ngā Tūranga Tupuna sites and rules.  In 45 

your supplementary evidence you have indicated in paragraphs 64 to 65 
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the intent of the Ngāi Tahu submission can be met, can be achieved by 

relying on the other parts of the plan, in other words the zone rules in 

those areas, provided they refer back to topic 9.5 in the matters of 

discretion. 

 5 

MS LEGARTH:   Sorry, what was the paragraph? 

 

MR CONWAY:   64 and 65. 

 

  [12.40 pm] 10 

 

MS LEGARTH:   In my rebuttal? 

 

MR CONWAY:   Your supplementary evidence of 22 April. 

 15 

MS LEGARTH:   Sorry, I am going to have to ask you to repeat that question.  

 

MR CONWAY:   That is fine.  You say in paragraph 64, “I consider the intent 

of the Ngai Tahu submission can be achieved by relying on other parts 

of the Replacement Plan.”  And that is in relation to Ngā Tūranga 20 

Tupuna? 

 

MS LEGARTH:   That’s right, yes. 

 

MR CONWAY:   And your proposal does that by including a restricted 25 

discretionary rule that lists those other proposals? 

 

MS LEGARTH:   Yes, that is to replace some cross referencing in chapter 9, so 

anything cross referenced to and from the other chapters. 

 30 

MR CONWAY:   Yes, and Ms Ferguson’s version is, apart from the highlands 

and natural features components, she is silent in terms of the 

chapter 9.5 rules but instead has her tables at the end of that chapter 

identifying those other chapters beside each site?  

 35 

MS LEGARTH:   Yes, Ms Ferguson’s approach has a different set of rules for 

some Ngā Tūranga Tupuna site and takes a different approach than 

what was envisaged in the policy layer to how they are managed.  So 

there are two sets in terms of her planning approach, as one set does 

refer to the other chapter.  40 

 

MR CONWAY:   So her set, that in terms of the sites for which she does not 

have a specific rule, she uses a cross-referencing approach that is in the 

table at the back of her proposal, rather than in a specific rule? 

 45 

MS LEGARTH:   Yes. 
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MR CONWAY:   And so in essence, you are broadly on the same page, but 

you have just got a different way of implementing it? 

 

MS LEGARTH:   Yes. 5 

 

MR CONWAY:   And the same thing can probably be said in relation to the 

ngā wai sites and rules, is that a fair statement in terms of - - - 

 

MS LEGARTH:   Yes. 10 

 

MR CONWAY:   You have got a particular rule there that refers to chapter 6 

setbacks, whereas Ms Ferguson’s version is silent on the rules there but 

proposes to have cross-references in chapter 6 and those other 

provisions? 15 

 

MS LEGARTH:   Yes, and some other chapters also. 

 

MR CONWAY:   And you accept that either of those approaches could be 

effective? 20 

 

MS LEGARTH:   I think it is important that there is something in the other 

sections of the Plan that can cross-reference back to – so, yes, that is a 

mechanical thing, but I think it is important that both parts of the Plan 

refer to each other. 25 

 

MR CONWAY:   Yes, and Ms Ferguson’s proposed that that will be done in 

those other provisions, hasn’t she? 

 

MS LEGARTH:   I am happy to accept that is the intention, yes. 30 

 

MR CONWAY:   Thank you.  Thank you, sir, no further questions. 

 

SJH:   Thank you.  Ms Crawford? 

 35 

<CROSS-EXAMINATION BY MS CRAWFORD [12.43 pm] 

 

MS CRAWFORD:   Thank you, sir. 

 

 Kia ora, Ms Legarth.  I am just going to ask you some questions in 40 

relation to Silver Fern Farms Limited and then a couple of more broad 

questions relating to your evidence. 

 

 As you aware that Silver Fern Farms has participated in Stages 1, 2 

and 3 of this district plan process? 45 
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MS LEGARTH:   I have only been involved with mediations in Stage 3. 

 

MS CRAWFORD:   But have you read the evidence in Stage 1 for Silver Fern 

Farms? 

 5 

MS LEGARTH:   I have read Ms Aston’s evidence with 2 and 3 and I think, 1. 

 

MS CRAWFORD:   So you have not read Mr Jemmett’s evidence? 

 

MS LEGARTH:   No. 10 

 

MS CRAWFORD:   All right, have you visited the site or the surrounding 

area? 

 

MS LEGARTH:   No, I am not aware of the site at all. 15 

 

MS CRAWFORD:   Okay, if we could just bring up the map that was up a 

moment ago for Ms Ferguson’s evidence, it may assist. 

 

 This is the map for the north Belfast area – just bear with me for a 20 

moment.  I understand your response to my friend a moment ago, was 

that you are familiar with this map in the Plan generally, as it affects 

north Belfast? 

 

MS LEGARTH:   Yes. 25 

 

MS CRAWFORD:   And in terms of your response to Counsel for the Council, 

I heard you commenting on future development, but you made no 

mention of existing industry in this area? 

 30 

MS LEGART:   They would have existing use rights, yes. 

 

MS CRAWFORD:   The reason I ask this question is it occurs to me that in 

your response did not acknowledge the nature of the longstanding 

Silver Fern Farms Belfast site as an existing heavy industry.  You are 35 

familiar it has been in this location for some-130 years? 

 

MS LEGARTH:   I was not aware at the time, but I am aware that it is there 

now, yes. 

 40 

MS CRAWFORD:   Okay – are you aware that it has buildings and 

infrastructure located very close to Kaputone Stream? 

 

MS LEGARTH:   Only from Google Maps. 

 45 

  [12.45 pm] 



 Page 2078 

  

Ch9: Natural and Cultural Heritage Commenced 18.01.16 

 

MS CRAWFORD:   Okay.  Just returning to your rebuttal evidence, and this is 

at page 5 from paragraph 15, where you specifically comment on Silver 

Fern Farms – and just before I get started, I think there is a typo in 

paragraph 16, that should read “K-A-P, Kaputone”  You appear to have 5 

it as “Koputone Creek”.  So Kaputone Stream is most probably more 

appropriate, are you comfortable making that change? 

 

MS LEGARTH:   Yes, I am. 

 10 

MS CRAWFORD:   So that is just an edit to paragraph 16, sir. 

 

 Now you say in that paragraph that Kaputone Stream is identified in the 

Ngāi Tahu submission as ngā wai site 83 and is classified as a 

downstream waterway; what technical assessment have you relied on to 15 

guide your assessment of the appropriateness of the Plan provisions in 

the classification of this waterbody?  

 

MS LEGARTH:   I have only relied on the chapter 6 Waterbody chapters and 

have not done any assessment of the provisions and appropriateness to 20 

Belfast. 

 

MS CRAWFORD:   So in terms of chapter 6, would you agree with 

Ms Ferguson when she responded to my questions earlier, that it would 

be more appropriate to cross refer to that chapter and that then calls 25 

into question the appropriateness of the setback that has been proposed 

by Ngāi Tahu for this waterbody? 

 

MS LEGARTH:   In my previous evidence on chapter 6 I have dealt with this 

issue, and I have agreed that the setback that was proposed by the 30 

Council is appropriate. 

 

MS CRAWFORD:   Thank you.  Would you also accept as a planner, that it is 

appropriate to consider tailored or targeted provisions in circumstances 

where this is warranted?  35 

 

MS LEGARTH:   Yes. 

 

MS CRAWFORD:   And just a few questions in relation to a broader issue, sir.  

Consultations and notification, you comment on this in your evidence 40 

and I understand you to be an experienced planning consultant. 

 

 As a planning consultant, I assume you are advising a range of clients 

on consenting pathways as part of your practice?     

 45 

MS LEGARTH:   On what is required by a Council plan, yes. 
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MS CRAWFORD:   And in terms of what is required under the RMA, you 

provide planning assistance on that as well, in terms of consenting 

pathway? 

 5 

MS LEGARTH:   Yes. 

 

MS CRAWFORD:   So you would advise your clients, for example, that when 

considering notification, the test for public notification is around 

whether effects are more than minor? 10 

 

MS LEGARTH:   Unless there is a rule in the Plan that requires notification. 

 

MS CRAWFORD:  And that rule needs to be justified by a Section 32 analysis, 

does it not? 15 

 

MS LEGARTH:   Yes. 

 

MS CRAWFORD:   Backed up where appropriate by a technical assessment? 

 20 

MS LEGARTH:   Yes. 

 

MS CRAWFORD:   Thank you.  You say – and I believe this is from legal 

Counsel’s position as well, sir – that Ngāi Tahu support a policy in the 

Plan that promotes consultation at an early stage. 25 

 

 I can say the Silver Fern Farms has no issue of the concept of 

promoting consultation, but would you accept that the requirement to 

consult can only be lawfully imposed on a Council? 

 30 

MS LEGARTH:   I understand that to be the case, yes. 

 

MS CRAWFORD:   So it is really engagement between mana whenua and the 

Council, as to where the focus of attention should lie? 

 35 

MS LEGARTH:   Yes, although it is helpful for an applicant to consult prior to 

lodging. 

 

MS CRAWFORD:  Indeed.  But if a council is required as part of its 

engagement with mana whenua to send an application to Runanga for 40 

comment without any specific timeframe for response, how then can a 

council meet its statutory timeframes for processing a consent? 

 

MS LEGARTH:   I think it is important to be clear about what information 

requirements there are and whether it is complete, and so the structure 45 

of the Council’s new policy, the revised policy, envisages that there 
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will be engagement and then the Council will undertake that process of 

consultation. 

 

MS CRAWFORD:  But if an application provides a comprehensive assessment 

and asserts that effects are less than minor based on a specific activity 5 

and its effects, a requirement to then send an application for comment 

to Runanga about any specific timeframe, may then impact on their 

consenting timeframe set out in the Act, might it not? 

 

MS LEGARTH:   I think also it is important that the Council has information 10 

as part of it, and where there is a silent file, it needs to obtain that 

information in order to make a decision. 

 

MS CRAWFORD:   Right. 

 15 

SJH:   Yes, but that is not quite answering the question – If you want to add 

something, fine, but answer the question and then add if you wish to. 

 

MS CRAWFORD:   So perhaps just put simply, thank you, sir, do you 

appreciate that having the requirement in a plan to send an application 20 

for comment to Runanga may impact on the statutory timeframes under 

the Act? 

 

  [12.50 pm] 

 25 

MS LEGARTH:   Yes, it could, depending on how promptly the Runanga 

respond. 

 

MS CRAWFORD:   Or if there is a response received at all? 

 30 

MS LEGARTH:   Yes. 

 

MS CRAWFORD:   Thank you. 

 

 Finally; have you been asked as a planner to consider the relevance, or 35 

otherwise, of the National Development Act 1979 that enabled the 

think-big projects? 

 

MS LEGARTH:   I have, I think a very long time ago that was, I know a little 

bit about it but it would long lost in the detail by now. 40 

 

MS CRAWFORD:   I am assuming as a planner now dealing under the RMA, 

you would not accept the proposition that the rights of landowners 

should be done away with, as some may claim had been the case under 

the National Development Act? 45 
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MS LEGARTH:   I cannot comment on the National Development Act, sorry. 

 

MS CRAWFORD:   I will deal with that in submissions, sir.  Thank you. 

 

SJH:   Distant history – Ms Huria? 5 

 

MS HURIA:   Just a quick question thanks, Ms Legarth.  Taking into account 

that additional time was given for Ngāi Tahi and the City Council to 

get together; what do you think might be achieved with further time? 

 10 

MS LEGARTH:   With the Belfast site, for example, I think extraordinary 

detail about what the outcome could be achieved and perhaps looking 

at different methods, that I think there is a need for a rule to trigger 

something like an outline plan, or a more detailed response similar to 

the outline development plan. 15 

 

MS HURIA:   I suppose I am unclear as to why that was not done in the 

additional time granted? 

 

MS LEGARTH:   I cannot answer that question; we have been focusing on the 20 

maps and rules more broadly. 

 

MS HURIA:   Okay, thank you.  Thank you, sir. 

 

SJH:   Thank you.  Ms Dawson? 25 

 

MS DAWSON:   Just one question please. 

 

 Mr Conway asked you about how your rules for the Tūranga Tupuna 

and ngā wai compared with Ms Ferguson’s suggested rules, and you 30 

seem to imply that there was some benefit in your way – your 

“mechanism”, I think you called it – for having the rule in chapter 9 

rather than using the same rule in the general chapters with a cross 

reference to matters of discretion that might be in chapter 9. 

 35 

 So can you clarify for me that, in effect, the same outcome is achieved 

by both your way of going about it and Ms Ferguson’s, but for some 

reason – which I would like to ask you about – you prefer your way? 

 

MS LEGARTH:   There are two different issues there for me; so it is simply a 40 

mechanical method of cross referencing to and from so I think that that 

is how it is done, it is not a concern as long as it cross-references from 

one to the other and I understand from Mr Conway, that that is how it 

is. 

 45 
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 My preference for the revised Ngā Tūranga Tupuna rules, is because 

they are pitched at a different level of subdivision use and 

development, so the policy focuses on recognition in large scale 

developments; so the intention is that the cross-referencing would be 

focused on those subdivisions that are particularly very large scale 5 

buildings rather than all buildings, and the difference with the Council 

one is that some Ngā Tūranga Tupuna sites are more than that. 

 

MS DAWSON:   So the restricted discretionary rule that you have got has one 

aspect of it which is to do with public or community buildings over 500 10 

square metres so I presume that is what a large building that you are 

referring to.  But the rest of your rules do not seem to talk about 

whether something is large or small; it is just a building that does not 

comply with the built form standards, a subdivision that does not 

comply with the subdivision standards, removal of indigenous 15 

vegetation that does not comply with standards, and it is not a 

permitted activity – so the rest of those rules just seem to rely on the 

rules in the other chapters, as does Ms Ferguson’s approach? 

 

MS LEGARTH:   Yes, they do, yes. 20 

 

MS DAWSON:   So they are not trying to be more specific or more discreet 

than - - - 

 

MS LEGARTH:   No, it is just a method – and for example, the subdivision 25 

chapter, table 3, it is the maximum volumes of earthworks. 

 

MS DAWSON:   So it is much the same, just a different way of going about it? 

 

MS LEGARTH:   Yes. 30 

 

  [12.55 pm] 

 

MS DAWSON:   So you have not told me why you prefer, and putting the 

large buildings to one side, why you prefer your approach? 35 

 

MS LEGARTH:   In terms of a drafting approach, I am happy either way as 

long as it is clear that the provisions in the other parts of the chapter 

will refer back to chapter 9, and the provisions in chapter 9 will cross 

reference back. 40 

 

MS DAWSON:   But you are happy with either approach? 

 

MS LEGARTH:   Yes. 

 45 
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MS DAWSON:   All right, thank you for clarifying that.  That is all from me, 

thank you. 

 

SJH:   Thank you.  Dr Mitchell? 

 5 

DR MITCHELL:   Good afternoon, Ms Legarth. 

 

 Can you just help me understand what you think giving effect to the 

Regional Policy Statement means, when we have got proposed sites of 

significance that clearly, if you like, cross the boundary between land 10 

and the coastal marine area? 

 

MS LEGARTH:   The district plan cannot deal with areas in the coastal marine 

area, so it could be shown that they have integrated management 

relationship information only; it certainly wouldn’t trigger a rule in the 15 

district plan. 

 

MS LEGARTH:   So just – you probably heard the questions I asked 

Mr Pauling this morning about the differences between silent file 11 

and ID 21 that appear to look at the same geographical area. 20 

 

 The silent file which has a genesis, as I understand it, in other statutory 

documents that are more historic, and then there is the sites specific 

proposal that has come through this process; there is a vast difference 

between the two. 25 

 

 Can you shed any light on why that is and what the approach we should 

take to it is, given that much of silent file 11 is in the coastal marine 

area? 

 30 

MS LEGARTH:   One thing that I looked at in terms of workability, so if there 

was an application for resource consent within a silent file area, one of 

the matters that is considered is the Regional Policy Statement and the 

Regional Plan.  So if the silent files are different in both of those 

documents, I just think it creates a little bit of tension that is unhelpful, 35 

so it is useful that the silent file referred to is the same in both 

documents. 

 

 And the Iwi Management Plan is another document that would 

normally be referred to, so I think it is helpful for them all to match up. 40 

 

DR MITCHELL:   I understand that but the Iwi Management Plan isn’t 

something that is a “give-effect-to” document, it is something that has 

to be considered? 

 45 

MS LEGARTH:   Yes. 
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DR MITCHELL:   And given that the yellow circle on the map that we are 

talking about there, clips – I am not sure what the correct name of the 

piece to the left of the peninsula is – but it just seems odd to me that 

when we are talking at a specific level via ID 21 about that peninsula, 5 

the yellow circle that comes from an Iwi Management Plan also clips 

another piece of land that on its face, would seem to have no 

connection whatsoever with the peninsula? 

 

MS LEGARTH:   Yes, I would have to refer to Mr Davis about the reasons 10 

why those circles are where they are.  I did look at, when you asked the 

question about where the source had come from; one of them comes 

from the Historic Places Trust register which publishes information that 

is publicly available and the silent files come from the Iwi Management 

Plan where they rely on consultation and information that is held by 15 

particular people. 

 

DR MITCHELL:   All right, thank you.  And similar matters that I asked 

Ms Ferguson about the ngā tūranga tupuna sites; can you point to 

anywhere within either your provisions or hers, where a member of the 20 

public, even an informed one, would gain any sense of understanding 

of what the values associated with that distinction, or that 

characterisation, has? 

 

MS LEGARTH:   I think it is important that there is an inventory that sits 25 

behind those rules, and there is a description in Ms Ferguson’s schedule 

that identifies what the sites are. 

 

DR MITCHELL:   I am not talking about what the sites are, but what the 

purpose of something that has that notation attached to it, what it 30 

means? 

 

 The closest I have been able to find in the evidence is that Mr Davis 

refers to a building on the concept of a cultural landscape, but there is 

nothing in the provisions, that I have read – but you might be able to 35 

clarify that for me – that actually explains what it is that is special 

about that land and what the values are that need to be appropriately 

protected, et cetera? 

 

MS LEGARTH:   At a general level, the Ngāi Tahu submission describes what 40 

the three classifications - - - 

 

DR MITCHELL:  No, I understand that, but that is not part of the Plan; the 

Plan has to be able to be read on its face - - - 

 45 

MS LEGARTH:   Yes. 
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DR MITCHELL:   - - - and can you point me to anywhere where the plan does 

provide some clarity around that and if the answer to that is “no”, or 

“not really”, should it?  

 5 

  [1.00 pm] 

 

MS LEGARTH:   No, and yes, it should. 

 

DR MITCHELL:   Okay, thank you. 10 

 

 Just wanted to also understand – I mean, there is an issue about how 

provisions of the other sections of the plan are cross-referenced and 

whether that cross-reference were included.  Your version has a 

classification system that says “things that breach certain other rules 15 

become restricted discretionary in the sites of significance”. 

 

MS LEGARTH:   Yes. 

 

DR MITCHELL:   It is silent on permitted activities and the general rule is – 20 

well, I just wonder; should there be a permitted activity rule in the 

version that you have proposed to actually say that you are a permitted 

activity, unless you are a restricted discretionary activity? 

 

MS LEGARTH:   Yes, I think that could sit in how to use the rules; that unless 25 

you are controlled by another part of the plan that, yes, you are 

permitted. 

 

DR MITCHELL:   All right, and what I also want to understand is specifically 

in relation to the Ngā Tūranga Tupuna areas, some of which are very 30 

broad in a geographical sense and in particular No 44, that covers a big 

area of urban land coming back towards the city from Sumner.   

 

 Is it your intention – and I am looking at your page 9 of your 

supplementary statement, sorry, page 41 of 77, page 9 of your 35 

appendix, where you have said a restricted discretionary activity would 

be any activity that does not comply with built form standards.  Does 

that mean that if someone was seeking to do something on an existing 

urban site that might be in relation to height and in relation to boundary 

or clearly relating to effects on neighbours, that this rule would trigger 40 

a consultation process with Ngāi Tahu? 

 

MS LEGARTH:   Yes. 

 

DR MITCHELL:   Simply on the basis of an existing urban area, in relation to 45 

a height in relation to a boundary infringement – why would that be? 
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MS LEGARTH:   The resource consent process is triggered in the other part of 

the plan and so what the mapping does is it identifies an area where 

there may be cultural values of significance.  

 5 

DR MITCHELL:   That is not my point, my point is if you look at that ellipse 

area and whether you talk about the ellipse or the pink area and 

someone within an established urban area wants to do something that 

infringes on height in relation to boundary and that is the only matter 

that is infringed; is it your proposition that that would trigger a 10 

consultation process with Ngāi Tahu? 

 

MS LEGARTH:   I think a consultation would identify whether there are 

cultural values or not. 

 15 

DR MITCHELL:   That is not my question; my question is do you think that 

that infringement should relate, should require, as a restricted 

discretionary activity, a matter of assessment relating to effects on 

Ngāi Tahu values? 

 20 

MS LEGARTH:   I think there is room for some requirement around side yards 

but where a building is – so it may be that this is not drafted 

specifically enough. 

 

DR MITCHELL:   I suppose the question I have got is it seems to me that 25 

within those urban areas where there are millions of things that 

theoretically require a resource consent from the Council, that there is a 

requirement that the Runanga are going to get hundreds and hundreds 

and hundreds of applications that relate to sunlight on the neighbour’s 

properties and getting bogged down in a whole lot of stuff about should 30 

this conservatory be approved and stuff like that 

 

 Presumably, irrespective of how the drafting is done, there must be a 

threshold below which Ngāi Tahu should say to the private landowner, 

“just get on with it” – Is that generally true as a proposition? 35 

 

MS LEGARTH:   Yes, it is true and so the chapters that follow are within the 

rule in the Open Space zone and the Commercial and Industrial, where 

they are more likely to be large buildings. 

 40 

DR MITCHELL:   But that is implicit rather than explicit, isn’t it? 

 

MS LEGARTH:   Yes. 

 

DR MITCHELL:   Okay – and finally, have you had a look at the – well I am 45 

sure you have had a look them but the controlled activity rules that 
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Mr Conway presented this morning, have you had a chance to look at 

those? 

 

MS LEGARTH:   Not in any great depth, no. 

 5 

DR MITCHELL:   So it would be fair to say that Ngāi Tahu does not 

necessarily support or oppose if it does not have a - - - 

 

MS LEGARTH:   I would have to - - - 

 10 

DR MITCHELL:   - - - well, you as a planner advising, have not really 

considered them at that level? 

 

MS LEGARTH:   No. 

 15 

DR MITCHELL:   Do you have a copy of them in front of you? 

 

MS LEGARTH:   In the opening submissions? 

 

DR MITCHELL:   Yes – and I really just want to get you as a planner on the 20 

way that some of those provisions are drafted and I will be brief – they 

are all on the screen actually, if you do not have them in front of you. 

 

MS LEGARTH:   I do have them. 

 25 

  [1.05 pm] 

 

DR MITCHELL:   What is your view as a planner on clause A on the right-

hand side there about the Council’s control will be limited to the 

following, whether the proposal recognises the context? 30 

 

MS LEGARTH:   The screen is not on and I am getting just a bit – can you, 

there is a bit of glare from the light coming across, I cannot actually 

read it. 

 35 

SJH:   It will be on the screen in front of you. 

 

DR MITCHELL:   It is because of the light, I think she cannot see it.  

 

 I guess the question I have is as a matter of control as opposed to a 40 

matter over which discretion is reserved, it seems to me that the answer 

to A whether the proposal recognises is either yes or no and what 

happens in a controlled activity sense if the answer to A is no.  What is 

that controlling? 

 45 
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MS LEGARTH:   It must be granted and it would be a concern where if the 

application hadn’t fully addressed the issue around impacts of cultural 

significance you can only impose a condition, you cannot be declined 

or - - - 

 5 

DR MITCHELL:   So therefore how – do you think A is of much assistance as 

a controlled activity - - - 

 

MS LEGARTH:   No, not for this kind of – particularly where we are looking 

at significant cultural values. 10 

 

DR MITCHELL:   Well what about as a general proposition?  It does not 

matter whether it is cultural values or anything else; whether a proposal 

achieves x, y and z, if the answer is “no”, it seems to be that you just 

create a black hole as it were? 15 

 

MS LEGARTH:   That is right, and you must proceed anyway and you cannot 

impose a condition that could undermine the rule in the plan or that 

application. 

 20 

DR MITCHELL:   And do you agree with Ms Ferguson that B is not a matter 

of control either as drafted, and that B and C need to be linked 

together? 

 

MS LEGARTH:   They do slightly different things and if it is an outstanding 25 

natural landscape I think a controlled activity might be pitched a little 

low because if it has a significant adverse effect on outstanding natural 

landscapes, then - - - 

 

DR MITCHELL:   But how do you control – as a matter of control, what is it 30 

that is being controlled by B? 

 

MS LEGARTH:   Nothing. 

 

DR MITCHELL:   Yes, thank you.  All right, thank you, sir. 35 

 

SJH:   Judge? 

 

JUDGE HASSAN:   Thank you, sir.  Good afternoon, Ms Legarth. 

 40 

 I want to just test with you some matters I tested with Ms Ferguson, 

bearing in mind our obligation under 32AA and your competing 

planning opinions, just almost solely on the matter of wāhi tapu and 

wāhi taonga and the rules regime. 

 45 
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 So just to orientate you on this, in your supplementary evidence on 

your page 39 you have got the bulk of your proposed rule restricted 

discretionary activity rule 9.0.3.2.1, do you want to just have a look at 

that for the moment?  Just tell me when you are there with that. 

 5 

MS LEGARTH:   Yeah. 

 

JUDGE HASSAN:   So just in terms of the orientation for the question, am I 

right to understand, I know there are a range of subtle differences but 

the most significant difference between yourself and Ms Ferguson by 10 

way of regulatory outcome is that under Ms Ferguson’s model there 

would be a range of activities that would fall below the radar of being 

permitted activities and get through, whereas yours would put them in 

restricted discretionary effectively, around earthworks mainly. 

 15 

 That is a principal difference, isn’t it? 

 

MS LEGARTH:   And the management of the archaeological sites. 

 

JUDGE HASSAN:   Yes, thank you. 20 

 

 So just looking at that point of principle difference between the two, if 

we start with what you have said around the higher order documents 

and you have emphasised the Regional Policy Statement, various 

Regional Planning documents and two National Policy Statement 25 

documents; the Coastal Policy Statement and the Freshwater one, just 

in general reference to your own theory. 

 

 But if one was to compare your regulatory approach with 

Ms Ferguson’s at a broad level, I do not hear you say, well I do not 30 

read you to say that Ms Ferguson’s model would not give effect to 

those higher order documents.  Am I right in that? 

 

  [1.10 pm] 

 35 

MS LEGARTH:   To the extent that her silent file? 

 

JUDGE HASSAN:   Yes. 

 

MS LEGARTH:  That inner circle would, yes; but the outer circle, not 40 

necessarily.  

 

JUDGE HASSAN:   Well I want you to be clearer about that; if you think it 

does not give effect to one of those instruments, can you tell me which 

one and which provision, so I can look it up? 45 

 



 Page 2090 

  

Ch9: Natural and Cultural Heritage Commenced 18.01.16 

MS LEGARTH:   So where the wāhi tapu, one of the examples that we have 

been using, sits over the costal environment, and the NZCPS talks 

about cultural values; so some of them are providing opportunities for 

Māori involvement and decision making, for example, and for me I 

think there is probably a rule in the plan that needs to provide for that.   5 

So the consultation provisions in the case where the outer files are 

looking to other parts of the plan would need to be entrenched in those 

other parts of the plan.  

 

JUDGE HASSAN:   But just in terms of that though; given that there is a 10 

question of degree about how much regulation to apply, you are not 

saying are you that those directions require all things to be regulated for 

that purpose of consultation? 

 

 I mean you yourself draw a line in the sand around certain activities not 15 

being covered, and other ones being covered? 

 

MS LEGARTH:   Yes.   

 

JUDGE HASSAN:   So it’s a question of interpretation rather than a black and 20 

white, is it not, between you and Ms Ferguson? 

 

MS LEGARTH:   Yes.   

 

JUDGE HASSAN:   And would that be the case for the other documents as 25 

well, a question of interpretation rather than a black and white; your 

version gives effect to, Ms Ferguson’s does not? 

 

MS LEGARTH:   Yes.   

 30 

JUDGE HASSAN:   Thank you. 

 

 Now Ms Ferguson in her rebuttal observed that your supplementary 

proposal is similar to that tabled by Ngāi Tahu at the last hearing; do 

you think that was a fair comment? 35 

 

MS LEGARTH:   Sorry? 

 

JUDGE HASSAN:   That your version now before us is similar to the version 

that we were dealing with prior to the adjournment. 40 

 

MS LEGARTH:   Yes, there are some large similarities. 

 

JUDGE HASSAN:   Yes.  And is one difference being that the current version 

now imposes clearly restrictions on for instance Mr Bayley’s land? 45 
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MS LEGARTH:   The Ngāi Tahu version has always had a rule that would 

pick up wahitapu on that site, yes. 

 

JUDGE HASSAN:   So the difference being the mapping has come in as a 

result of the further work done between Mr Davis and Mr Pauling, and 5 

as a result of that mapping clarity the rules that were always proposed 

start to apply? 

 

MS LEGARTH:   And it was included in the Ngāi Tahu submission, it was 

mapped that site, yes. 10 

 

JUDGE HASSAN:   Yes, all right. 

 

 So if we come back to Section 32AA, or Section 32 if you like, to keep 

them simple; I do not see much, but tell me if I am wrong, there is only 15 

very little reference in your evidence to costs and benefit of valuation 

under Section 32 – one or two paragraphs that mention it, am I right? 

 

MS LEGARTH:   Yes.  

 20 

JUDGE HASSAN:   So I asked Ms Ferguson to advise as to whether or not, 

after the adjournment, whether she tried to initiate any process of 

discussion with you in regard to doing a proper section 32 evaluation of 

the different choices then before us, the Council’s approach and 

Ngai Tahu’s approach. 25 

 

 Now, did you yourself take any initiative in seeking to engage with Ms 

Ferguson on developing a methodology for Section 32 evaluation? 

 

MS LEGARTH:   Not with Ms Ferguson, but I did speak with an economist 30 

about a methodology – the timeframes, well he couldn’t, he wasn’t able 

to give me much advice but - - - 

 

JUDGE HASSAN:   So why didn’t you talk to Ms Fergusson about it? 

 35 

MS LEGARTH:   I have no reason.   

 

JUDGE HASSAN:   Even though you were in a process of engagement, we 

adjourned to allow for, and in spite of the fact that on the transcript I 

count there are some seven pages of questioning and answering 40 

between yourself and different Panel members, on the need to do a 

Section 32 evaluation; do you recall that? 

 

MS LEGARTH:   Yes, I remember a question about the implications on private 

land, and so I had asked the Council for the information from their 45 
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rating database about the proportions of land that was private to public, 

that information is still coming. 

 

 So some parts of that were addressed, but not comprehensively, no.   

 5 

JUDGE HASSAN:   So you have asked for some rating database information 

from the Council? 

 

MS LEGARTH:   Yes. 

 10 

JUDGE HASSAN:   And that was the extent of what you did in regard to this? 

 

  [1.15 pm] 

 

MS LEGARTH:   I saw that as the starting point for an analysis of what the 15 

implications were for the underlying zones.   

 

JUDGE HASSAN:   And in your answer to questioning last time, you 

acknowledge you hadn’t done a quantitative analysis, and you are 

acknowledging you haven’t done that now? 20 

 

MS LEGARTH:   Yes. 

 

JUDGE HASSAN:   I think you acknowledged that the costing that you had 

done in a qualitative way had not included all costs, in answer to 25 

Ms Dawson, you acknowledged in regard to consenting costs, do you 

recall that? 

 

MS LEGARTH:   Yes. 

 30 

JUDGE HASSAN:   And as you say, there was a significant discussion around 

the costs on landowners, which I think you probably acknowledge then 

and acknowledge now, would that be right? 

 

MS LEGARTH:   Yes, and partly I see that Section 32 test, because the rules 35 

are relying on other parts of the Plan.  So I think the Section 32 

investigations for those rules will also inform the costs and benefits 

analysis for this section.  

 

JUDGE HASSAN:   And so when we look at that, and our obligation under the 40 

Section 32; we must evaluate benefits and costs and also the risks of 

unknown information in terms of the regulatory framework, and one 

risk you would identify would be the risk that cultural values associated 

with this land, including Ngāi Tahu values, particularly in regard to 

wāhi tapu and wāhi taonga, could be jeopardised? 45 
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MS LEGARTH:   Yes.   

 

JUDGE HASSAN:  And we then need to evaluate the relative difference in 

costs on that front, versus the Council’s approach, for instance a 

different regime as between yourself and Ms Ferguson in regard to 5 

activity classification, could have risks for those values, could it not? 

 

MS LEGARTH:   Yes. 

 

JUDGE HASSAN:   And they could be lost or compromised, and there is a risk 10 

of that.  But we also have to evaluate, don’t we, the risks and 

implications for landowners on the basis of the evidence we have got? 

 

MS LEGARTH:   Yes. 

 15 

JUDGE HASSAN:   Do you think another option available to the Panel is to 

indicate that work needs to be done in this area to promptly undertake a 

cost benefit analysis, to get that balance right? 

 

MS LEGARTH:   Yes, that would be helpful. 20 

 

JUDGE HASSAN:   Thank you.   

 

SJH:   Isn’t the reality, Ms Legarth, that by choice Council and Ngāi Tahu have 

not put this evidence in front of us, and is insufficient evidence for us 25 

to do an adequate 32AA analysis? 

 

MS LEGARTH:   There is insufficient evidence, but it is not a deliberate 

action.  I have taken some steps to try and cover that ad hoc. 

 30 

SJH:   Well if that includes what you have just described and what you have 

done following the questioning of you at the last hearing, I am bound to 

say it is not very much at all, is it? 

 

MS LEGARTH:   No, but commissioning an economist I have found 35 

somewhat difficult. 

 

SJH:   And why didn’t you consider commissioning such economist long 

before the last hearing so that evidence was in front of us? 

 40 

MS LEGARTH:   The need to undertake a Section 32 does not usually fall on a 

submitter and so it was almost a surprise to me to go into that depth. 

 

SJH:   Isn’t the position with most of, at least the Banks Peninsula portion, that 

the inner circle, the blue circle, as we heard earlier was in the existing 45 

Banks Peninsula Plan? 
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MS LEGARTH:   Yes it was, and I have asked the Council for details of what 

consenting requirements have been triggered over the last five years so 

that I could see the implications of those current rules. 

 5 

SJH:   And is it the position, as we were told earlier, that that arose from 

discussion, ground truthing and agreement – the blue circles, for 

example? 

 

MS LEGARTH:   I wasn’t a party to that process.  10 

 

SJH:   And the orange or yellow, or whatever colour we call it, which is what 

Ngāi Tahu is now seeking, covers a far greater area - - - 

 

MS LEGARTH:   Yes, it does. 15 

 

SJH:   - - - with less information put before the Panel to assist us in the extent 

to which protection should be warranted, the level of protection.   

 

  [1.20 pm] 20 

 

MS LEGARTH:   Yes, it is differently held information for me so I relied on 

the evidence of other people; the cultural witnesses for Ngāi Tahu and 

on Mr Davis for - - - 

 25 

SJH:   I accept that, but, in a planning context, is that not something you should 

have factored in? 

 

MS LEGARTH:   Yes, which is why I look to the Iwi Management Plan and 

the amount of detail in there to explain to me what the sites were and 30 

where they are. 

 

SJH:   Would you accept at a high level at least, without landowner buy-in, 

very few of these things are going to be successful? 

 35 

MS LEGARTH:   Yes, that is a risk. 

 

SJH:   And the form of the submission where these Google Map photographs, 

so that people could easily identify if their land was involved or not 

involved? 40 

 

MS LEGARTH:   The ones in the submission are more detailed than the 

planning maps, so yes I think they are. 

 

SJH:   But we do have the issue that there has not been consultation with 45 

landowners about a lot of this, don’t we? 
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MS LEGARTH:   That is right. 

 

SJH:   And you do accept without that consultation and buy-in, it is going to 

struggle to work? 5 

 

MS LEGARTH:   It will be important for information to be provided to land 

owners and for a dialogue to appear. 

 

SJH:   Well it is the dialogue not telling that works, isn’t it? 10 

 

MS LEGARTH:   Yes. 

 

SJH:   And agreed outcome works rather than someone opposing something. 

 15 

MS LEGARTH:   Yes. 

 

SJH:   Thank you.  Anything arising, Ms Crawford? 

 

MS CRAWFORD:   No, sir. 20 

 

SJH:   Mr Conway? 

 

MR CONWAY:   No, sir. 

 25 

SJH:   Mr van Mierlo? 

 

MR VAN MIERLO:   No, sir. 

 

SJH:   Thank you, Ms Legarth, you may stand down.  We will take the 30 

luncheon adjournment for an hour, thank you. 

 

<THE WITNESS WITHDREW [1.21 pm] 

 

MS CRAWFORD:   Sir, if I may be excused - - - 35 

 

SJH:   Yes, Ms Crawford, of course you may. 

 

ADJOURNED [1.21 pm]  

 40 

RESUMED [2.26 pm] 

 

SJH:   Yes, thank you.  Yes, Mr van Mierlo.   

 

MR VAN MIERLO:  Sir, the next witness called by Ngāi Tahu is 45 

Kyle Moore Davis. 
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<KYLE MOORE DAVIS, affirmed [2.26 pm] 
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<EXAMINATION BY MR VAN MIERLO [2.26 pm] 

 

MR VAN MIERLO:  Your full name is Kyle Moore Davis? 

 

MR DAVIS:   Yes. 5 

 

MR VAN MIERLO:   Now, you have prepared a statement of evidence in 

relation to this reconvened hearing, dated 22 April 2016? 

 

MR DAVIS:   Yes, I have. 10 

 

MR VAN MIERLO:  And your qualifications and expertise are set out in that 

statement of evidence, or referenced in it? 

 

MR DAVIS:   Indeed they are. 15 

 

MR VAN MIERLO:   Are there any corrections that you wish to make your 

statement of evidence? 

 

MR DAVIS:   Not at this time, no. 20 

 

MR VAN MIERLO:   Do you confirm that your statement of evidence is true 

and correct? 

 

MR DAVIS:   Yes. 25 

 

MR VAN MIERLO:   Now, you have prepared a highlights package? 

 

MR DAVIS:   I have. 

 30 

MR VAN MIERLO:   Could I ask you please to provide that to the Panel and 

then answer any questions that follow. 

 

MR DAVIS:   Sure.  Tena koutou (Māori content 1.30) Kia ora.   

 35 

 So I begin the Ngāi Tahu submission, dated September 2015, sought to 

seek relevant recognition of a number of Māori heritage sites of 

significance to Ngāi Tahu.  The assemblage of materials, such as a 

schedule of sites and accompanying property level maps produced 

within the constraints of the process proved quite a significant and 40 

difficult task for us. 

 

 I would just like to let you know that the relegation of Ngāi Tahu 

interest to specific patches of geography within a landscape 

contemporarily encapsulated by the Christchurch district boundary 45 

does not and should not diminish Ngāi Tahu’s overall interest in all of 
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Te Waipounamu or at least the claim area recognised by the Ngāi Tahu 

Claims Deed of Settlement 1997.   

 

 The Ngāi Tahu submission and the ensuing joint Ngāi Tahu-

Christchurch City Council work programme have attempted to 5 

schedule and map discrete sites of Ngāi Tahu cultural significance 

within the Christchurch district for your consideration. 

 

 Acknowledging that westernised social and legal systems 

disproportionately recognise and seek to protect tangible manifestations 10 

of cultural heritage, such as built heritage or fixed works, of which a 

number of these sites in the schedule are composed of, or contain 

remnant ancestral physical manifestations such as pā sites, other 

archaeological sites of Māori origin, a consideration of known marked 

and unmarked urupa et cetera. 15 

 

 Sites with remnant physical and natural values which have been known 

to have been associated with past mahinga kai, food gathering and 

resource sequestration activities are also included. 

 20 

 It is important to note that most, if not all, of the Ngāi Tahu sites of 

cultural significance contain intangible cultural values also, and this has 

been defined as that which is transmitted from generation to generation, 

is constantly recreated by communities and groups in response to their 

environment, interaction with nature and their history and provides 25 

them with a sense of identity and continuity thus promoting respect for 

cultural diversity and human creativity.   

 

 Thusly each of the sites listed with significance detailed to varying 

extents was sourced from and can be referenced to documents such as 30 

the iwi management plans, Heritage New Zealand listings, area plans 

and the New Zealand Archaeological Association listings et cetera. 

 

  [2.30 pm] 

 35 

 The joint work programme that Ngāi Tahu and Council agreed to 

undertake following the previous hearing included my collaboration 

with Craig Pauling acting on behalf of the CCC to conduct further 

research and refine mapped extents of the sites scheduled.  A suite of 

amendments and refinements to mapped extents was developed by 40 

Mr Pauling and I and is included in the map series appended to the joint 

memorandum dated 6 May. 

 

 These changes include the conversion of ellipse style shapes to remnant 

vegetation extents, adding 50 surveyed extents, mapped archaeological 45 

feature extents et cetera.  There has been several minor amendments 
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since rebuttal evidence, all amendments and refinements have been 

agreed to by Mr Pauling and myself.   

 

 It is my hope that the information assembled will aid you in your 

considerations and decisions.  The inclusion of recognition and relevant 5 

protections for Ngāi Tahu sites of cultural significance within the 

Christchurch District Plan would further satisfy and exemplify the 

Treaty partner relationship between iwi and government and enrich the 

overall heritage narrative of the landscape within the Christchurch 

district for the benefit of all New Zealanders in honour of our tupuna.  10 

Tena koutou katoa.  

 

SJH:   Thank you.  

 

MR VAN MIERLO:   Now, sir, if I may, just before cross-examination, we 15 

have distributed to the Panel a revised schedule and that should be 

before you.  I can ask Mr Davis to speak to the documents which are 

referenced in there.  All amendments have been highlighted in red and 

really it is just referencing some additional publicly available 

information which relates to some of the specific sites which remain as 20 

outstanding issues which have been discussed this morning. 

 

SJH:   It has “confidential” on it and you have just told me it is public 

information, what is it? 

 25 

MR VAN MIERLO:  Yes, sir, the information that is referenced is publicly 

available information, it is available on the website. 

 

SJH:   That is the evidence bundle, if I can call it that, given - - - 

 30 

MR VAN MIERLO:   Yes, the confidentiality attaches to the schedule itself 

and its collation into a single document. 

 

SJH:   So that should replace the document we have already been given? 

 35 

MR VAN MIERLO:   That is correct, sir, yes.   

 

SJH:   All right, it will be made available to the Panel and then returned to the 

Chief Executive of the Secretariat.  The other one as a bundle will be 

an exhibit in the earlier hearing.   40 

 

MR VAN MIERLO:   Yes. 

 

SJH:   This is just a reconvening of that hearing, exhibit 39, thank you. 

 45 
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EXHIBIT #39 – EVIDENCE BUNDLE – NGĀI TAHU CLAIM WAI 27 – 

EVIDENCE OF TA TIPENE GERARD O’REGAN AND THE 

DEPARTMENT OF CONSERVATION 

 

MR VAN MIERLO:   Thank you, sir. 5 

 

SJH:   Ms Huria? 

 

MS HURIA:  No, thank you, sir. 

 10 

SJH:   Ms Dawson? 

 

MS DAWSON:   Thank you, Mr Davis.  Mr Pauling was asked if you and he 

had considered the silent file areas and the extent of those as part of 

your comprehensive work on all the other sites, do you confirm that 15 

you didn’t address those areas? 

 

MR DAVIS:   We addressed them insofar as that we had another look at them 

and tried to determine, with respect to the smaller shapes, the probable 

genesis of them but there was nothing concrete that we could put our 20 

fingers on in terms of identifying how they were drafted and how they 

came about.  But in terms of the mapping changes and things like that 

they were not addressed in that way. 

 

MS DAWSON:   No, so the outer area just continued to come from the iwi 25 

management plans? 

 

MR DAVIS:   Yes. 

 

MS DAWSON:   Were you here when Ms Ferguson said that the inner areas 30 

may have come about as a result of some discussions or negotiations as 

part of the preparation of the Banks Peninsula District Plan? 

 

MR DAVIS:   I was here. 

 35 

MS DAWSON:   Does that ring a bell with you or is not a thing that you have 

turned up in your discussions? 

 

MR DAVIS:   I haven’t been able to track down, ever since coming to that 

piece of information, any evidence of that exercise, I would like to.  40 

Because the smaller shapes that appear in the operative Banks 

Peninsula Plan more often than not are reductions of over 50 percent of 

the extent and also a shifting in position and conveniently avoid 

currently developed areas.  I would be pretty keen to know what the 

Ngāi Tahu information was supplied in relation to those shape changes, 45 

if there was any, but at this time it is not available to us. 
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MS DAWSON:   And from the information that you do have about those silent 

file areas, is there anything in that that would distinguish the blue areas 

from the entire areas? 

 5 

  [2.35 pm] 

 

MR DAVIS:   Not to my knowledge. 

 

MS DAWSON:   No, all right.  That is all my questions, thank you very much. 10 

 

SJH:   Thank you.  Dr Mitchell? 

 

DR MITCHELL:   Thank you, sir.  Kia ora, Mr Davis. 

 15 

MR DAVIS:   Kia ora. 

 

DR MITCHELL:   I have just got one question and it is probably not a surprise 

that I am going to ask you this. I am just trying to understand, 

following on from Ms Dawson’s question, the relationship between 20 

silent file 11 and ID 21.  And, as I understand it, you and Mr Pauling 

have been quite forensic in determining the site of significance at 

Ōnawe Pa but that varies quite significantly from the silent file which 

on its face appears to cover the same issue, and I am just wondering if 

you can help probably by explaining the basis for 21?  That one there. 25 

 

MR DAVIS:   Okay, yes. 

 

DR MITCHELL:   And you don’t need to put it up but site 21 which isn’t the 

silent file essentially covers the Peninsula area and nothing else.  Can 30 

you just explain perhaps the basis for what site 21 is and if you have 

got any views as to why this is fundamentally different from that it 

would be good to understand? 

 

MR DAVIS:   Sure, so you are asking me about the difference between the 35 

orange/yellow circle and the blue circle, is that correct? 

 

DR MITCHELL:   No, the difference between both of those and the site ID 21 

that you and Mr Pauling have defined which, on its face, appears to 

cover the same geographical area?  That is up on the screen there. 40 

 

MR DAVIS:   That is right and it does and it is convenient but essentially the 

information that informs the determination of site 21’s submission 

extent via the Ngāi Tahu submission and of course the mapping 

refinements is based on the Heritage New Zealand listing.  And the 45 

silent file over that entire area as well although functionally would 



 Page 2103 

  

Ch9: Natural and Cultural Heritage Commenced 18.01.16 

function the same within the relative planning instrumentations, it 

cannot be confirmed that that silent file’s function is the same and 

applies to that peninsula.  Does that help? 

 

DR MITCHELL:   So the information that you have used in defining this area, 5 

which I think you have defined, you are saying that is circumscribed by 

a certain tranche of information that primarily relates to western 

archaeology for putting it - - - 

 

MR DAVIS:   Ah - - - 10 

 

DR MITCHELL:   - - - as opposed to the silent file considering a range of other 

matters, is that - - - 

 

MR DAVIS:   To an extent, yes.  So western archaeology, sure, but the listing 15 

is made by Ngāi Tahu people of the area and of course there is a whole 

slew of interesting history afforded to that geographic space and 

captured via the Heritage New Zealand listing for Ōnawe Peninsula and 

is thusly identified as such. 

 20 

DR MITCHELL:   I suppose, and I don’t want to get into debating the silent 

file or not debating but you talking about it because I understand that it 

is silent and privileged information, but it does impinge upon that piece 

of land that is across the water from the Peninsula itself? 

 25 

MR DAVIS:   Yes. 

 

DR MITCHELL:   Is that just an artefact do you think of saying “We’re going 

to draw a circle of X kilometres around it or X metres around it” or 

does that particular area have some specific significance that makes it 30 

more important than the surrounding area? 

 

MR DAVIS:   I can’t definitively say.  However that particular bit of land that 

the circle does capture, there are a couple of NZAA recorded 

archaeological sites on it, and there is some local tribal knowledge 35 

pertaining to some place names on that particular piece of geography.  

That is to say that the same applies for most of the harbour as well so, 

yes, I am afraid that is all I am able to help with you that. 

 

DR MITCHELL:   All right, that is helpful.  Thank you, sir. 40 

 

SJH:   Thank you.  Judge? 

 

JUDGE HASSAN:   Afternoon, Mr Davis.  Thank you for your evidence and 

for the hard work you have done with Mr Pauling on this whole 45 

exercise which obviously helps us on the matter of recognising sites of 
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cultural significance in terms of, for instance, section 6 of the Act, all 

that sort of thing.  Which leaves me with only one sort of area that I 

might test with you and you may or may not be able to help me because 

it is not evidence but you might have some experience that can help 

me. 5 

 

MR DAVIS:   Sure. 

 

JUDGE HASSAN:   Have you been involved in, for instance, protocols and 

arrangements with developers on large projects where there are, for 10 

instance, matters of cultural significance that might be at risk with the 

project and getting ahead of that with protocols?  Have you been 

involved with that sort of thing? 

 

  [2.40 pm] 15 

 

MR DAVIS:   To some extent in the past during my time with the Ngai Tahu 

Rock Art Trust as a field curator. 

 

 So that was in relation to development around an area we call 20 

Te Ana Raki; it is just outside of Timaru, there are a number of Māori 

rock art sites in that area and as part of the mitigation we were tasked 

with going in, documenting and reporting and updating the records of 

sites of significance in that area that would be useful for the applicant 

and for the Papatipu Runanga and the Trust itself in going forward. 25 

 

JUDGE HASSAN:   And when you say useful for the developer going forward 

was that because in a timing sense that work was done in advance of 

the choices that need to be made in development sense to inform those 

choices? 30 

 

MR DAVIS:   That is correct. 

 

JUDGE HASSAN:   All right. 

 35 

MR DAVIS:   Yes; we had a timeframe to work to and we did as much as we 

could in the time.   

 

JUDGE HASSAN:   Yes. 

 40 

 One thought that is exercising my mind, and this is where you may or 

may not have a comment, and it comes back to ways in which we can 

achieve things meaningfully and at which scale and at which time.  

And I wonder out loud whether in fact, in regard to subdivision or large 

scale development or perhaps even infrastructure development, a 45 

greater return is possible in a circumstance where rules effectively 
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encourage and direct and enable choices to be made at that 

development stage.   

 

 Now that is a very broad question, but I am wondering about whether 

enough attention is being given to ensuring that for large scale 5 

development there is proper attention to cultural impact issues. 

 

 If you have any comment on that, I would appreciate it. 

 

MR DAVIS:   That is quite a ranging question. 10 

 

JUDGE HASSAN:   Well just to help you, looking at the rules that have been 

proposed by Ms Legarth – a lot of it is to do with what seems to be 

relatively small scale. 

 15 

MR DAVIS:   Okay. 

 

JUDGE HASSAN:   Fences and other things on small scale type development, 

and I wonder whether the focus might be better on the larger scale 

developments? 20 

 

MR DAVIS:   With regards to my limited knowledge of the planning world, it 

ultimately becomes about what you are protecting for, what is being 

protected, and what is being acknowledged within these activities that 

have taken place during development.  In terms of things that are 25 

subterranean, it may be of interest to the iwi to have eyes on what is 

coming out of the ground in any possible case where we have not 

before.   

 

 With regards to large scale developments, it would be fantastic if 30 

developers had a voluntary bone in their body that says I would like as 

part of my development to acknowledge mana whenua of the area or 

local history or cultural aspects and things like that. If they are being 

conditioned to do as such then is that necessary.  And I would say 

given the amount of change going on, especially within this district, it 35 

may be necessary, if that is what you are asking. 

 

JUDGE HASSAN:   Yes, thank you.  Thank you. 

 

MR DAVIS:   Thank you.  Kia Ora. 40 

 

SJH:   Anything arising, Mr Van Mierlo? 

 

MR VAN MIERLO:   No, sir, thank you. 

 45 

SJH:   Thank you, Mr Davis, you may stand down. 
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MR DAVIS:   Thank you. 

 

<THE WITNESS WITHDREW [2.43 pm] 

 5 

SJH:   And we will deal with that schedule in exactly the same way as we dealt 

with the earlier document, Mr van Mierlo. 

 

MR VAN MIERLO:   Thank you, sir. 

 10 

SJH:   Just one question of you before we go onto Mr Schulte, counsel is it 

your position that a submitter has no section 32 obligations, as 

Ms Legarth put forward before lunch? 

 

MR VAN MIERLO:   Sir, I wouldn’t say “no 32 obligations”. 15 

 

SJH:   Well you can deal with it in closing with authority to support it if that is 

the position your client is going to take.  Ms Legarth is representing her 

own view, I am not sure whether it is on behalf of the client, but it 

needs to be addressed because it simply seems to me to be wrong. 20 

 

MR VAN MIERLO:   Sir, I said I would not say “no obligation”, sir. 

 

SJH:   Particularly when you are seeking some. 

 25 

MR VAN MIERLO:   Yes. 

 

SJH:   Particularly when you have been sent away to do some more work and 

there were a number of questions surrounding the very point of 

Section 32. 30 

 

MR VAN MIERLO:   Yes. 

 

SJH:   And I suggest perhaps before you do your closing, you read that 

transcript again.  I think you will find it, and Ms Legarth might find it 35 

informative.   

 

  [2.45 pm] 

 

JUDGE HASSAN:   It is page 1602 to 1609 I think mainly, all right. 40 

 

MR VAN MIERLO:   Thank you, sir. 

 

SJH:   Thank you.  Mr Schulte. 

 45 



 Page 2107 

  

Ch9: Natural and Cultural Heritage Commenced 18.01.16 

MR SCHULTE:   Thank you, sir.  I am here in my capacity with Mr Bayley 

today who is going to give some evidence.  I do not have any opening 

submissions as such as partly my reason for being here is in light of 

Ngāi Tahu’s request to cross examine in case there are any matters 

arising from that.  But I have taken the opportunity to make some 5 

closing submissions on this. 

 

SJH:   Yes. 

 

MR SCHULTE:   I call Mr Bayley to the stand. 10 

 



 Page 2108 

  

Ch9: Natural and Cultural Heritage Commenced 18.01.16 

<MICHAEL BAYLEY, sworn [2.45 pm] 
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<EXAMINATION BY MR SCHULTE [2.46 pm] 

 

MR SCHULTE:   So your full name is Michael Wyndham Bayley? 

 

MR BAYLEY:   It is. 5 

 

MR SCHULTE:   And you have made a further submission on topic 9.5 and 

prepared a brief of evidence, dated 22 April 2016? 

 

MR BAYLEY:   That is correct. 10 

 

MR SCHULTE:   And you confirmed that your evidence is true and correct to 

the best of your knowledge? 

 

MR BAYLEY:   Sorry? 15 

 

MR SCHULTE:   Do you confirm that your evidence is true and correct to the 

best of your knowledge? 

 

MR BAYLEY:   I do. 20 

 

MR SCHULTE:   Thank you.  And you have also prepared a statement that you 

wish to present to the Panel? 

 

MR BAYLEY:   I have. 25 

 

MR SCHULTE:   Please present your statement and answer any questions. 

 

MR BAYLEY:   My name is Michael Wyndham Bayley of 1641 Bayleys 

Road, Kaitorete Spit.  My family have farmed Kaitorete for 100 years 30 

coming up this June and I have lived there in excess of 70 years and 

farmed it on my own account for more than 40.  The following is a 

resume with some expansions on my written evidence.  I gave evidence 

during the hearings for chapter 9.1, so hopefully the members of the 

Panel can remember me, and I thank you for your patience.    35 

 

 Grizzles: Mr Andrew (ph 2.23) has advised me not to dwell too much 

on the lack of consultation and to focus on outcomes, I do have a few 

grizzles that I need to get off my chest for a start.  Chapter 9.5 is a 

proposal that affects more than 15,500 acres of Kaitorete Spit and five 40 

or more major landowners who farm there. 

 

 None have been approached, to my knowledge, to discuss the proposal 

to turn it into a wāhi tapu/wāhi taonga. 

 45 
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 We do not get the Press and I am not a member of Federated Farmers, 

so if we are not contacted as a stakeholder, how are we meant to know 

what is happening.  In fact, in the last 70 years, to my knowledge, we 

have not had an approach by any representative of Ngāi Tahu showing 

any interest in Kaitorete Spit. 5 

 

 Whatever has happened to manners and common decency? 

 

 That was supposedly the end of my grizzles until I got the 

supplementary evidence last night from Ngāi Tahu, where there was 10 

quite a large section dealing with the things of fairness and natural 

justice.   

 

 At paragraph 32 it says, clause 5 of schedule 1 of the RMA requires 

that territorial authority shall send a copy of the public notice and any 15 

further information, as it thinks fit, to every ratepayer in the area where 

that person is like to be directly affected by the plan.  But this is not 

under the RMA.  This is under (INDISTINCT 4.19) – nice sound, 

makes you want to get a spittoon. 

 20 

 There was a nice list of law and case files and I always thought those 

long lines of books in lawyers’ offices were just a leather-bound fascia 

board that, they were never used, but someone - - -  

 

SJH:   Just give your evidence, Mr Bayley; do not try to be clever, it does not 25 

help, just give the evidence, okay? 

 

MR BAYLEY:   Okay, right. 

 

 In the present circumstances it is respect, this is – we finally end up at 30 

paragraph 57 at the end of the list. In the present circumstances we 

respectfully submit that (INDISTINCT 5.03) is clear and 

unambiguous.  There is no obligation contained within it for - - -   

 

 35 

*** 

 

- - - it is respectively submitted that it’s clear and unambiguous, there is no 

obligation contained within it for Christchurch City Council or Ngai 

Tahu to consult and with the potentially affected landowners. 40 

 

  [2.50 pm] 

 

 So I feel that you have given us the law but can you really stand up and 

honestly say that you have given us fairness and natural justice in this 45 

matter.  End of grizzles.   
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 Concerns.  My major concern is the effect the proposal could have on 

the capital value of our property.  This is the third blanket proposal to 

be placed over the whole of Kaitorete Spit, the others being the 

proposed SES’s and designation of the marine environment over the 5 

entire spit as well. The marine environment is interesting as the 

Kaitorete Spit is higher above sea level than a large percentage of 

Christchurch where MEs only take in the coastal strip.  So now we’re 

going to have three sets of rules that impinge on the ability to farm the 

property, this must have a serious impact on our capital value. 10 

 

 Earthworks. There will be no earthworks deeper than point 6 of a 

metre, so let’s take an example that something that needs to be done 

every year or perhaps two, that is the digging of an offal pit to get rid of 

carcasses.  At the moment I can go out after breakfast, grab the tractor, 15 

dig an offal pit and be back for morning tea at say 10.00 am.  Diesel 

used, about two litres, expense $2, time two hours.  We don’t get paid 

by the hour so total cost $2.  With the average hourly rate in this room 

that may be around $602.   

 20 

 However, we look at the proposed rules and have to get a consent and 

archaeological survey to tell us where and how to dig this pit, then 

things become interesting.  The last two archaeological surveys where 

it was involved was at Kaitorete came to $3,700 and $5,900 

respectively, let alone the trips to town and the cost of getting the 25 

consent itself.  Our simple annual offal pit has escalated from $2 to 

between three and five thousand.  I can tell you now it just simply 

won’t happen, it’s just too expensive. 

 

 Fencing.  In my experience fencing will have very little, if any impact, 30 

on archaeological value.  The point six metre depth should be pushed 

out to one metre, which would cover posts but not strainers, and if we 

did find anything we would be happy for there be a rule that says we 

need to report it.   

 35 

 Rules. At the moment there are no rules for ID64 Kaitorete Spit.  

Although it appears today there is a fall back to ID17 to 29.  This 

would bring up back to applying for consents for a offal pit, et cetera.  

If we had to combine our archaeological costs with recent ecological 

surveys 3,734, five hundred, could have stopped off at a 40 

(INDISTINCT 3.59) ecological survey for the dotterels, 8,500 then it 

becomes a very expensive offal pit indeed.  

 

 I am sure that with some sit down discussion the level of sanity could 

be obtained for the rules.  But if they are drafted as in 9.0.3.2.2 and 45 
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enforced to the letter of the law then they are unaffordable and 

unworkable.   

 

 The extent.  Measured on Google Earth the wahitapu ID64 Kaitorete 

Spit covers some 15,500 acres.  Contained within this area, my data is 5 

from rebuttal evidence, map 6, are approximately 122 registered 

archaeological sites.  None of these are contained within our freehold 

land or in fact the neighbours, Brian Hutcheson or Williston Farms.   

 

  [2.55 pm] 10 

 

 However, I agree that there are areas in my own personal files that I 

agree should be protected by a wahitapu and I am quite happy to 

discuss these at length with Ngai Tahu, but the blank-age coverage for 

the whole spit is over-kill. 15 

 

 Looking at map 6, almost all the freehold land of other landowners also 

contain no sites, as I said before, so they will be put in a similar 

situation.   

 20 

 The current proposal may even include the last five percent of our land 

left after proposed SES’s in Chapter 9.1 and could seriously affect our 

ability to farm the property. 

 

 FMPs.  While there is a hint in the various rebuttal evidence focus that 25 

some of these consents could be covered under an FMP for the 9.1 

Chapters, nothing has been set in a concrete proposal.  The trouble with 

an FMP is that we still don’t know what an FMP looks like until the 

Council actually gets on put on the shelf with a price tag on it we are 

not in a position to say, yes, or, no.   30 

 

 I currently have a lack of confidence that the Council has a tonne of 

farming expertise that is required to cope with the extremes of climate 

that we experience on Kaitorete Spit.  I may be entirely wrong, but 

until we see the actual content and how an FMP actually works it is 35 

impossible to make an informed decision. 

 

 Conclusions.  In 1992 we started to build our own Te Whaka Kaitorete 

and a tunnel house behind the garage at Kaitorete, the project took nine 

years and several apprenticeships.  We launched in 2001 and took our 40 

nine-month old, Matthew, on circumnavigation of Te Waipounamu and 

subsequently sailed some 28,000 miles around the Pacific Islands 

following the same stars that Ngai Tahu followed to arrive in Aotearoa. 

 

 However, we have always come back home to our ancestral lands at 45 

Kaitorete Spit to care for that land and harvest our crop of potatoes.  It 
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is where we live, it is where we care for where we live, it is where we 

make a living.   

 

 However, if these proposed restrictions and associated costs are 

imposed upon us then farming on Kaitorete Spit will become unviable.  5 

I that happens then the gorse, knotting thistles, box thorn and other 

weeds will take over and nothing worthwhile will remain.  We have 

looked after the land pretty well for the last 100 years, if we had not, 

then there would not be so many people lining up to take control over 

its present values. 10 

 

 Who would look after it? DOC has no money and sometimes 

unquestionable decisions on sand hills, ECan has no democratic 

leadership, Christchurch City Council also has no money and no 

proven expertise in this kind of farming.   15 

 

 With proposed restrictions in 9.1 and 9.5 on production and 

development other buyers may be very hard to find.  I feel that it would 

be best to keep to the free caretakers that you have already got in place, 

but modify to the Proposal so that they can at least make a living from 20 

their own land.  Protect that which needs protection will stay on the 

files by all means, but let’s have some consultation on that.   

 

 A blanket coverage of the whole spit, including freehold land is 

unnecessary, unfair and unacceptable.  I thank the Panel for their 25 

consideration in the matter.  Thank you very much. 

 

SJH:   Thank you.  Mr van Mierlo.   

 

<CROSS EXAMINATION BY MR VAN MIERLO [3.59 pm] 30 

 

MR VAN MIERLO:   Thank you, sir.  Mr Bayley, thank you for your evidence 

and your submission.  You just referred to pushing out the 0.6 metre 

proposed rule regarding fencing to one metre, would that address your 

concerns regarding fencing and provide for fencing? 35 

 

MR BAYLEY:   Apart from maybe strainer posts, which some could go down 

to 1.2 maybe. 

 

MR VAN MIERLO:   Right. 40 

 

MR BAYLEY:   But certainly ordinary posts I think, yes. 

 

MR VAN MIERLO:   So there is potential there for finding a solution? 

 45 
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MR BAYLEY:   I sort of thought that there was some mention at the mediation 

meeting last week, so I thought it might have come through by now. 

 

MR VAN MIERLO:   Yes, and we have talked in general terms about farm 

management plans, would you be interested in contributing to how that 5 

might be able to provide for recognising and providing for sites of Ngai 

Tahu cultural significance on your property? 

 

MR BAYLEY:   Certainly, yes.   

 10 

  [3.00 pm] 

 

MR VAN MIERLO:   And just finally, you have indicated your knowledge of 

Ngāi Tahu values on Kaitoreti Spit over many, many years, and you 

have also talked about your involvement in the replacement plan 15 

process; are you able to clarify how it came about that you did not see 

the Ngai Tahu submission earlier in the process? 

 

MR BAYLEY:  I got an email from Federated Farmers member about two 

weeks and saying “are you all right down there?”  And I said “yes, 20 

fine”, apart from that, and then started looking around and I did look in 

the Council thing, and I could not find it, in fact I even put a search in 

the search engine there for chapter 9.5 and it came up with no result, so 

yes, a lot of this was kind of hard to find. 

 25 

MR VAN MIERLO:   So back towards the end of last year when stage 3 

submissions were lodged did you look at the submissions and further 

submissions at that stage? 

 

MR BAYLEY:   No, we had no indication.  I think I got something at one stage 30 

last year and I looked at them briefly and said I do not think it is going 

to affect us. 

 

MR VAN MIERLO:   Right, thank you very much for your evidence. 

 35 

 Thank you sir, nothing further. 

 

SJH:   Thank you, Ms Huria? 

 

MS HURIA:   No thank you, sir. 40 

 

SJH:   Ms Dawson? 

 

MS DAWSON:   No, thank you Mr Bayley. 

 45 

SJH:   Dr Mitchell? 
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DR MITCHELL:   No thank you, sir. 

 

SJH:   Judge? 

 5 

JUDGE HASSAN:   Yes, just one matter. 

 

 I wonder if we could put up ID 64 again please, which is Kaitoreke 

Spit.  Mr Bayley, if we look at that swathe of land, and I see Bayleys 

Road is down the middle? 10 

 

MR BAYLEY:   Correct. 

 

JUDGE HASSAN:   So is that appointed to where your land is?  All right, so 

Bayleys Road running down the middle, so generally where is your 15 

land in relation to that? 

 

MR BAYLEY:   It runs from one paddock in from the right hand end. 

 

JUDGE HASSAN:   Yes, Beach Street. 20 

 

MR BAYLEY:   Just – It starts about where it says Bayleys Road. 

 

JUDGE HASSAN:   Yes. 

 25 

MR BAYLEY:   And runs down to where there is a small keyhole, I cannot see 

in there, but there is a small keyhole in the boundaries at the end of that 

keyhole. 

 

JUDGE HASSAN:   Right.  And does it run to the coast?   30 

 

MR BAYLEY:   It runs to a fence along the coast where DOC have land, they 

have the sand hills. 

 

JUDGE HASSAN:   Right. 35 

 

MR BAYLEY:   And then there is one area of DOC land that runs out to the 

lake, and some ECan land that also borders the lake, but that’s 

leasehold. 

 40 

JUDGE HASSAN:   And do you, for instance, in terms of some sort of 

discussion around a farm management plan approach for instance, do 

you have identifiable parts of your land that you would say, well this is 

not productive, this is an area which, you know, could be protected 

versus needed for production.  Do you have those as sort of identifiable 45 

areas for the purposes of our discussion?  
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MR BAYLEY:   Probably not for production.  But I do not see that protecting 

the Ngāi Tahu values would necessarily reduce any production in the 

land. 

 5 

JUDGE HASSAN:   So it depends on how the values are recognised? 

 

MR BAYLEY:   Yes, yes. 

 

JUDGE HASSAN:   So it is about management; management of production? 10 

 

MR BAYLEY:   Yes.   

 

JUDGE HASSAN: So looking at it that way, are there areas where 

management of production could be identified as areas where you 15 

could manage it differently, to ensure values are properly looked at? 

 

MR BAYLEY:  I do not feel they would need to be managed differently.  I 

think the values could contain and protect without affecting the grazing 

of that land. 20 

 

JUDGE HASSAN:   All right.  Thank you. 

 

MR BAYLEY:   There certainly are areas that I would like to see protected. 

 25 

JUDGE HASSAN:   Well finally; I am not a farmer, obviously – I have failed 

to put in a fence by not digging it deep in sand, and finding all the posts 

pop up out of the sand, that was, once I put the strainer.  But if I was to 

dig an offal pit would it be what, two metres deep, three metres deep? 

 30 

MR BAYLEY:   Probably two metres is as deep as you would get with a home 

digger. 

 

JUDGE HASSAN:   Mm’hm.  Okay, thank you.   

 35 

  [3.05 pm] 

 

SJH:  Mr Bayley, from your evidence you stand ready to discuss with the 

Council and Ngai Tahu the issues that we have been talking about 

here? 40 

 

MR BAYLEY:   Yes, yes.   

 

SJH:   You understand that this process that we have been entrusted with by the 

Order in Council is quite deliberately truncated because of what 45 

Christchurch is facing, and that the Plan was notified both in the press 
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and online?  Submissions were received which outlined what 

Ngāi Tahu were asking about, including the spit.  You have just missed 

all of that? 

 

MR BAYLEY:   I have just missed all that. 5 

 

SJH:   Okay. 

 

MR BAYLEY:   Yes.  I kind of - - - 

 10 

SJH:   There was not any gossip, because we had a lot of Banks Peninsula 

farmers turn up earlier n this process? 

 

MR BAYLEY:   Well I was there for 9.1 but - - - 

 15 

SJH:   Yes, but not before that? 

 

MR BAYLEY:   But no, I kept on thinking where has Ngāi Tahu got to, they 

have been very quiet. 

 20 

SJH:   Okay.  Anything arising Mr van Mierlo? 

 

MR VAN MIERLO:   No sir, thank you. 

 

SJH:   Mr Schulte, any for re-examination? 25 

 

MR SCHULTE:   No, sir. 

 

SJH:   Thank you Mr Bayley, you may stand down. 

 30 

MR BAYLEY:   Thank you. 

 

<THE WITNESS WITHDREW [3.06 pm] 

 

SJH:   Now that brings us to the close of this session. 35 

 

 I think Mr Bayley’s presence raises a real issue that there has been 

extensive consultation between Ngai Tahu and the Council, but given 

that it is conceded that without landowner buy-in you are not going to 

be terribly successful. 40 

 

 Does this not call for some thought to landowner buy in Mr van Mierlo, 

Mr Conway?  And that is why we are all sent away really because we 

had already faced this problem, of things being done without consulting 

owners.   45 
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MR VAN MIERLO:   Yes sir, I do not have an immediate solution to that.   

 

SJH:   Well the immediate solution is you have got to get down and talk, is it 

not? 

 5 

MR VAN MIERLO:   And certainly Ngāi Tahu has already met with Mr 

Bayley and is certainly willing to carry on talking to Mr Bayley.  

Ngai Tahu has engaged in mediation - - - 

 

SJH:   Has that brought about progress, or not? 10 

 

MR VAN MIERLO:   Yes, I do believe it has brought about progress, but as 

you can appreciate there are still some outstanding issues. 

 

SJH:  There always will be and that is what we are here for, to decide the 15 

outstanding issues, but I am just concerned, although there has been 

mediation and such like, that during the time that has been given it does 

not appear to be the kind of progress this Panel was looking, for I am 

bound to say. 

 20 

MR VAN MIERLO:   certainly sir, the focus has been on getting the maps and 

the sites resolved, and as far as possible the rules, so that person’s like 

Mr Bayley would have a clear indication of what sites are involved and 

what the implications would be from that.  And I appreciate there are 

still outstanding issues.   25 

 

SJH:   Well the outcome in his case is blanket coverage – and is that your 

client’s position, or is your client’s position more flexible, and are you 

prepared to look at being more site specific? 

 30 

MR VAN MIERLO:   Certainly there is flexibility, and we have been talking 

about farm environment management plans and how they might be able 

to address some of the sorts of concerns that have been raised.   

 

SJH:   See I am bound to say for myself, and I am not speaking for other Panel 35 

members, and it is not directed just at you Mr van Mierlo or 

Mr Conway, it has been right through this process, that an awful lot of 

these issues are not earthquake issues; they are matters that were 

around long before the tragic events of February. 

 40 

 And there seems to be too little talking too late, to be of assistance to 

the Panel, and I am sorry you are on your feet copping this at the 

moment, but I think it is a continual frustration we have had through 

this process.   

 45 
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 I can understand around earthquake – specifically earthquake related 

matters, but so many of these matters I am bound to say to CCC are 

things that date back, as we found with indigenous vegetation, flora and 

fauna, was going to be done within five years of 2002, and still had not 

been done by the time the Plan came along, so that is what I am 5 

concerned about, but people’s property rights are being impinged on 

without the opportunity for proper discussion and involvement, which I 

think everyone would agree they are entitled to.  Would you not? 

 

MR VAN MIERLO:   Yes, and I would not dispute that at all sir, and certainly 10 

I can see - - -  

 

  [3.10 pm] 

 

SJH:   But we are not in a position to just say open-endedly; “Go away and 15 

take three weeks, six weeks, 12 weeks on this” – because we have got a 

finite life. 

 

 So what solutions have you got, Mr Conway, Mr van Mierlo? 

 20 

MR CONWAY:  Sir, the nature of the regulatory impact on landowners 

covered by these wider areas is part of the reason why the Council is 

hesitant to impose additional rules on those areas. 

 

SJH:   I understand that. 25 

 

MR CONWAY:   And to the extent that it can, I would submit that it is 

relevant to the question of impact and this question of landowner 

awareness but I appreciate that it does not necessarily mean people are 

always aware and I think you have seen through this process that there 30 

are clearly going to be a number who may not be aware. 

 

SJH:   I mean it is an issue as you know, flows across heritage, indigenous flora 

and fauna and this area as well and the resource management experts 

around me on the Panel suggest it cannot be done but it would seem to 35 

me if there was a method whereby we could put in place appropriate 

objectives, policies and rules, and once the necessary ground truth and 

consultation had taken, matters could then slot in in a way that did not 

put everyone through a full plan change, for example. 

 40 

 Now I think they are probably right, it cannot be done, but it might bear 

some thinking about; a way around this, given the deadline on our 

existence? 

 

MR CONWAY:  Sir, there are also some distinctions between the different 45 

maps that are involved in this proposal; and obviously there were maps 
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ide notified in terms of rolling over the operative ones so they might be 

in one category.  There are obviously some - - - 

 

SJH:   Yes, I understand. 

 5 

MR CONWAY:   So there is a differentiation there as well that may assist the 

Panel. 

 

JUDGE HASSAN:   Mr Conway, what we have been discussing, the Chair and 

I, is a process by which we can invite but within a very short period of 10 

time, a considered response involving discussion with the stakeholders 

prior to that to see if some of these issues can be further worked around 

in a relatively limited timeframe. 

 

 But, speaking for myself, in order to give guidance to that, given that 15 

you and Mr van Mierlo indicated it would be helpful, I suppose one 

guiding light for me would be rules that are not justified by section 32 

evaluation that the Panel can rely on in an evidential sense are not 

much use.  That would be one principle.   

 20 

 Secondly, in a construct such as Mr Bayley finds himself – speaking 

agin just for myself – It seems that there is a discrete area of land there 

with an owner who is willing to contemplate a management approach 

but has not had anyone who has really talked to him about how he 

manages his farm, in any significant sense, down to, for instance, 25 

people not knowing how deep to dig a fence post on sand.  And once 

you have done it once and you find they all come out, when you put the 

strainer on you realise there are some basic principles of physics that go 

on there that a farmer will understand, but the planners have not.   

 30 

 So, without expressing a final preference for how to protect what has 

been identified, it just seems to me that on a balance approach he is 

probably more in favour of the Council’s approach than Ms Legarth’s 

on some of these detailed rules but it is still not optimal.  And I wonder 

for instance whether more work could be done on the bigger, more 35 

significant project type things as well rather than just concentrate on 

the small stuff that a lot of these rules seem to concentrate on.  

 

 So the question for you would be, what further guidance would be of 

help to you and Mr van Mierlo, and talking to Mr Schulte, by way of 40 

direction before you came back to the Panel, within say 48 hours of a 

direction. 

 

  [3.15 pm] 

 45 
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SJH:   And I think we need to add to that that a concern I would have in 

relation to the 32 matters is; do we have sufficient evidence to make a 

proper informed decision? 

 

 And if we have not, where do we then go to?  If we try to go ahead in 5 

the absence of a reasonable quality of such evidence, because since we 

adjourned last time neither the Council or Ngai Tahu appear to have 

turned their mind specifically to it-  In passing, yes, but not 

specifically.   

 10 

 Do we just adopt or make the best of what we have got and end up with 

an unsatisfactory outcome for everybody?  Or do we try to put in place 

something that will lead to a greater deal of quality and protect private 

interests wherever possible, but also to fulfil Ngāi Tahu’s quite proper 

ambitions and rights?   15 

 

 I will just see if other Panel members have concerns or wish to ask any 

questions.  Dr Mitchell? 

 

DR MITCHELL:   No, I do not think so. 20 

 

MS DAWSON:   No that is fine, thank you. 

 

MS HURIA:   No, sir, thank you. 

 25 

SJH:   Do you think it would be possible to file that memorandum?  I know 

you have got another hearing tomorrow morning but, within 48 hours 

in consultation with everybody involved, not just the two major players 

here because you have done a lot of very good work between the major 

players. 30 

 

 The problem with that is, the spinoff with that is that the other players 

tend to get somewhat overlooked, but we have got to be concerned 

about all the players, obviously. 

 35 

 Do you think that is a reasonable way forward, Mr Conway? 

 

MR CONWAY:   Sir, I think it would be useful to be able to file that 

memorandum and propose a way forward. 

 40 

SJH:   Right. 

 

MR CONWAY:   The feedback - - - 

 

SJH:   And there may be evidence around costs and benefits that is in other 45 

parts of the evidence that you can refer us to that may help, but on this 
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one the costs and benefits of protecting cultural interests and sacred 

sites against other costs and benefits et cetera, I am not sure that I have 

come across any evidence to assist this at all. 

 

MR CONWAY:  Sir, in terms of that; the Council obviously notified a 5 

proposal to go back and look at the Section 32 that related to that but - - 

-  

 

SJH:   I think we have already had a discussion around the adequacies of that, 

haven’t we? 10 

 

MR CONWAY:   Well the Council has endeavoured to align its approach with 

the provisions that have already been developed and so to some extent 

it is relying on Section 32 analysis through those other channels there, 

but I am conscious of the comments you have made and it may well be 15 

that that is part of what we need to report back on, is the extent to 

which we can address that concern you have expressed and - - - 

 

SJH:   I think the point Dr Mitchell made earlier in questions and Judge Hassan 

made to you is that the difficulty is a very small site might hold very, 20 

very high significance and I understand that, but there does seem to be 

a danger here of using a sledgehammer for the very small nut, and if we 

could get something really focused around more major things and then 

try to put in place a regime to properly get down in a considered and 

balanced way for the guy who wants to put a fence in his back yard, or 25 

something on a small property on the Peninsula, and the posts have to 

go down a decent distance and the suggested distance for most farmers, 

sand or not, roll their eyes having done some fencing.   

 

 So can we adjourn, on that basis we will adjourn until tomorrow 30 

morning and if you can file that by close of business Wednesday, in 

consultation with all other parties to this part of the hearing? 

 

MR CONWAY:   Yes, sir. 

 35 

SJH:   All right.  Thank you, Mr Conway, and thank you everyone else.  Thank 

you. 

 

MATTER ADJOURNED AT 3.19 PM UNTIL 

TUESDAY, 10 MAY 2016 40 

 


