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DAY 14 – 10 May 2016 

 

  [10.00 am] 

 

SJH:   Yes, thank you.  Now, Mr Gardner? 5 

 

MR GARDNER:   Yes, good morning, sir. 

 

SJH:   Good morning. 

 10 

MR GARDNER:   I have some legal submissions, sir, if you would like me to 

go through those? 

 

SJH:   If you wish to speak to them, yes – you do not need to read them but 

speak to them. 15 

 

MR GARDNER:   I will do that, sir, thank you. 

 

SJH:   Thank you. 

 20 

MR GARDNER:   So in the submissions introduction – just paragraph 1, Just 

introduces it; paragraph 2, Just says we have made submissions; 

paragraph 3, Sets out our Federated Farmers position and at 

paragraph 4 I discuss the main concern which is the inclusion of sites in 

addition to those that were specified in the plan that was notified.   25 

 

 So we consider, my submission is – well, I would best assist the Panel 

by just running through some of the relevant law on the matter, sir.  I 

think you will appreciate that I have come into this at fairly short notice 

so I am - - - 30 

 

SJH:   I appreciate that, and of course you will appreciate also it is about the 

background of the Order in Council, and the further submission process 

and what we were told yesterday is that what is being sought by 

Ngāi Tahu in particular was in their further submission, which you 35 

could have responded to. 

 

MR GARDNER:   Yes, I think that is the point of my submission, sir, and I 

think what I get to in the submission there is a jurisdictional issue with 

that and that I think there is, reading through the case law, the 40 

Clearwater case in particular; the Clearwater case does require some 

sort of liaison and in effect some approval of the landowner, if things 

are introduced at a further submission stage.   

 

 That is essentially the thrust of my submission, sir, that seems to be the 45 

case law.  I know I filed some submissions earlier on which referred to 
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the RMA rather than the OIC, but I have made just some – well, in 

effect, there are no changes to the submissions; I have just referred it by 

way of footnote to the Order in Council.  And we will get to, sir, the 

Act itself I think has also got some relevance towards the end. 

 5 

 But at paragraph 5 I talk about the Clearwater case and really there 

needs to be a real opportunity for participation by those potentially 

affected.  And the effect, this is the quote I have taken from Clearwater 

is “The effect of regarding submissions on a variation would be to 

permit a planning instrument to be appreciably amended without real 10 

opportunity for participation with those potentially affected.  This is a 

powerful consideration against any argument that the submission is 

truly on the variation” – and the High Court amplified that statement 

there towards just below halfway down on page 2, sir. 

 15 

 The Clearwater case was to do with a variation but in my submission it 

is equally applicable to a proposed plan or a proposed plan change for 

that matter.  Really what we are looking at is a change to the status quo 

so effectively in my submission there is a relevant case even though 

this is a plan rather than a plan variation. 20 

 

 So the key issue at paragraph 6 on the top of page 3, the key issue is 

whether somebody might be taken by surprise by the additional sites 

sought by Ngāi Tahu through the submission process.  It is a 

fundamental issue of procedural fairness and essentially it is a 25 

jurisdictional issue as we see it. 

 

 So in my submission the effects on landowners are likely to be such 

that the Panel will need to be sure that affected owners have had an 

effective opportunity to participate before proceeding to undertake a 30 

merits assessment. 

 

 So in these sorts of situations a submission, a further submission 

process set out in the schedule, schedule 1 both of the OIC and the 

RMA, in my submission are not sufficient on their own to ensure 35 

adequate notice and it is submitted that in seeking the change itself 

needs to involve the landowner.  So the landowner needs to be involved 

in this instance by Ngāi Tahu. 

 

  [10.05 am] 40 

 

 So even then if the landowner doesn’t approve or support the 

submission the submission should not proceed to be considered on its 

merits as it does not meet the criteria set out about which form what has 

become to be known as the “second Clearwater test”.   45 
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 But I think the point and I make this point to – I think you have read 

the submission, sir, this came up in Auckland in the Auckland Unitary 

Plan process and there were submissions made by the Environmental 

Defence Society, sir, that said “Oh, this is…” – I have forgotten what 

they said now but – oh, it is to give the landowner a right of veto and 5 

the response from the Hearing Panel was that “No, that is not the case, 

the Council can introduce a plan change later on and get the - - - 

 

SJH:   So there is a ruling from that Panel? 

 10 

MR GARDNER:   Well, not so much a ruling it was a minute, sir, and - - - 

 

SJH:   Well, I presume that minute is publicly available? 

 

MR GARDNER:   Oh, yes, it is, sir, and I have - - - 15 

 

SJH:   Well, it would have been helpful if you had provided us with hard 

copies of that, Mr Gardner. 

 

MR GARDNER:   Yes – I am sorry, sir, I did refer - - - 20 

 

SJH:   One of the issues we have here, I am bound to say, is that we have 

received, for example, a number of documents from Federated Farmers 

saying that they were being kept out expert conferencing in all sorts of 

matters.  We have, and I am very glad you are here today, because this 25 

Panel on a number of occasions has urged that Federated Farmers be 

represented and that they engage expert witnesses to take part in 

conferencing and that was just refused.   

 

MR GARDNER:   Well - - - 30 

 

SJH:   More than once, many times more than once we tried to get this process 

from Federated Farmers, who appeared to make a decision to ignore the 

advice we were trying to give them. 

 35 

MR GARDNER:   With respect, sir, there are resourcing issues involved.   

Expert witnesses - - - 

 

SJH:   I know there is resourcing issues involved but you made, Federated 

Farmers made a choice, despite this Panel asking for them to take a 40 

certain process that would help us – and instead of taking part in the 

process we get memorandums filed making all sorts of quite pejorative 

allegations which were simply not correct, that they were being kept 

out of expert conferencing, when they didn’t have an expert? 

 45 
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MR GARDNER:   Well, with respect, sir, I would like to make a submission 

on that point if I may. 

 I have read part of the Hearing Panel’s directions, if you like, which 

talks about expert evidence and talks about lay evidence and it makes a 

clear distinction between the two.   5 

 

 But in my submission, sir, there is this area in the middle where people 

who would not necessarily or probably wouldn’t qualify as experts, 

perhaps only because they are employed by Federated Farmers, they 

are not independent obviously if they make that – and I think with 10 

respect that Judge Hassan was – this came up I think in what has been 

known as the Waikato variation 6 and Judge Hassan was on that case 

representing I think the interests of Federated Farmers amongst others.  

But there - - - 

 15 

SJH:   Look, Mr Gardner, you are not going to get very far with this line 

because we have sought – we have fallen over backwards to try and 

encourage a process where we got some more assistance from 

Federated Farmers than we have got to date, which is why I am said I 

am very glad that you are here today and I take it you are an in-house 20 

resource? 

 

MR GARDNER:   I am, sir, yes. 

 

SJH:   So there would have been no problem, if you had been asked, if you 25 

would appear earlier for example, and we might have got some 

traction.  And if you have read through the documentation filed by 

Federated Farmers, you will see the exact point I am making. 

 

 Now, there may be issues, and I am sorry if that is the case for the 30 

individual involved, but we have simply not gotten the assistance that 

we required because it is a very important balancing role in the decision 

making process we have.  Now, we are getting it now but we should 

have had it much earlier in the process, I am bound to say. 

 35 

MR GARDNER:   Well, all I can say, sir, is I will relay your concerns back to 

Federated Farmers.  That is all I can say on that point, sir. 

 

SJH:   Thank you. 

 40 

MR GARDNER:   If I can with respect, sir, just go back to the point that I was 

trying to make.  There is this grey area between experts and lay 

witnesses; and lay witnesses, in my experience and observation, are 

often very well qualified to give expert-like evidence and it comes 

down a matter of weight from the Hearing Panel, as to the weight 45 
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assigned to one particular lay witness against the expert evidence of 

another witness, sir. 

 

  [10.10 am] 

 5 

 And it is a matter of weighting and I think that is a matter for the Panel 

and I think in the sense that Ms McKenzie wants to be included in 

expert conferencing was that she could not claim to be an expert, but 

she may well have had the expertise necessary to entitle her to make - - 

- 10 

 

SJH:   I am sorry, it went further than that; she insisted despite having legal 

qualifications, that she was a lay witness, she insisted on that time after 

time after time and used that as a reason, in fact, on a number of 

occasions, not to answer questions. 15 

 

MR GARDNER:   I accept that, sir. 

 

SJH:   Now we are back to where we were.  Frankly, we have not received the 

assistance that would have been of great value to this Panel, that we 20 

were entitled to. 

 

MR GARDNER:   I take your point, sir, and I think - - - 

 

SJH:   I do not think we are going to advance it much further- - - 25 

 

MR GARDNER:   No, no, I do not want to take it any further - - - 

 

SJH:   - - - I understand your jurisdictional argument and you just carry on with 

that, your perfectly valid argument. 30 

 

MR GARDNER:   So yes, I did want to make that point about the evidence, sir, 

I think the fault does seem as though it is on our side rather than – but I 

will relay your concerns to Federated Farmers at the earliest 

opportunity, sir. 35 

 

SJH:   Thank you.  Do not let me interrupt your argument on jurisdiction 

though, because it is an important one and I understand it. 

 

MR GARDNER:   Yes, thank you for that, sir. 40 

 

 I think I was up to paragraph 9 on page 3, I think I had covered that 

really, which is to say that there is the opportunity by way of a plan 

change later on for these matters to be progressed, and it was a matter I 

was going to cover, sir, later on but I will cover it now while I am on 45 

the point. 
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 That is the point to the Act itself, the Canterbury Earthquake Recovery 

Act which sets out its purposes in 3A and 3B in particular, and the 

purpose that is set out at 3A is to ensure that greater Christchurch and 

the Councils and the community respond to and recover from the 5 

impacts of the Canterbury earthquakes. 

 

 So, and at B, the total community participation in the planning of the 

recovery of affected communities without impeding focus, timely, and 

expedited recovery.  It seems to be the main purposes of the Canterbury 10 

Earthquake Recovery Act, sir, and the question arises – I mean I was 

talking to someone, the representative of the other parties just before 

we came in here, and apparently these issues regarding the sites at 

issue, have been around for quite some time, long before this came 

along- - - 15 

 

SJH:   Well that is a point we made yesterday. 

 

MR GARDNER:   Yes, and I think the submission, sir, is that I cannot really 

for the life of me see how sites on Banks Peninsula are critical to the 20 

recovery of Greater Christchurch and the Council’s new communities, 

how they are critical of that, which is what the aim of this Panel is, sir; 

it is not critical. 

 

 So I think it is a perfectly valid submission and a perfectly valid 25 

position for the Panel to take that these matters should be – the Panel 

could just say no, we are not going to any further than is provided for in 

the Plan as notified, and leave it up to the Council to then come back 

with a plan change at some alter stage if it sees fit. 

 30 

 And I know there is - - - 

 

SJH:   So we take it your position is then that you have no issue with the sites 

as notified originally by the Council? 

 35 

MR GARDNER:   No, there is no issue with that, sir, no. 

 

SJH:   Right thank you. 

 

MR GARDNER:   It is the additional ones that are of concern, sir.  So I think I 40 

have covered paragraph 9 and 10, and again, sir, this is a matter which 

has been of concern to Federated Farmers for a very long time. 

 

 I think the point there is that there is mandatory consultation between 

the Council and Ngai Tahu in this instance, and it has to be mandatory 45 

and it has been held a long held position of Federated Farmers that 
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when councils produce plans that affect landowners in some new way, 

there should be mandatory consultation with landowners as well.  That 

has been a position we have had for a very long time and it is not even 

in the current Bill before Parliament. 

 5 

 So the opportunity, as I say in paragraph 9, better affects that, shall we 

say, better accords with that. 

 

 Again, at paragraph 11, I think I have been through this already, it 

came up in the Auckland Unitary Plan.  It is in regard to in SNAs, 10 

ONLs, schedule trees; we have had a lot of issues involved, where all 

sorts of groups wanted additional sites of various sorts, sir.  

 

 And I have – and I apologise for not bringing the document – but I 

have references there and footnote 9 as to where it is available on the 15 

internet, sir, and it is readily available. 

 

SJH:   It may help, seeing you have not been here through the entire Hearing, 

that both in this area and the area of natural flora and fauna, that 

everyone seems to be in agreement that without landowner buy-in, you 20 

are not going to be terribly successful, so we are hearing you against 

what I see to be a concession, if you like. 

 

MR GARDNER:   Yes. 

 25 

SJH:   And the Panel would see it as a concession. 

 

  [10.15 am] 

 

MR GARDNER:   Yes, sir. 30 

 

 That is pretty much the end of my submissions on the jurisdictional 

issue, sir.  

 

 At paragraphs 12 and on, I talk about the importance of there being 35 

adequate consultation with Maori by Council, and I refer there to a 

couple of cases which really – Justice Baragwanath, faced on both 

occasions, sir, and they talk about the relationship, I think, for where 

there are sites and how they fit into the – they are not protected in the 

Plan how they fit in with landowners rights to use their land. 40 

 

 And I think at the bottom of paragraph 4 is worth reading out.  Because 

the Treaty itself picked up on the need to apply British justice in New 

Zealand, it follows that any construction of the RMA that will work in 

injustice to non-Maoris, is likely to infringe the principles of the Treaty 45 

as injustice to Māori. 
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 Here we are faced with a collision between long term injury to the 

historic interests of Ngāti Maru and the immediate personal interest 

with Mr (INDISTINCT 1.18) who has been subjected to obviously 

very heavy expense and distress for a considerable time.   5 

 

 And his Honour, Justice Baragwanath, picked up the same point in 

Helmbright and then he talked about the breaches of various principles 

and natural justice, the principle of the Treaty of Waitangi and the 

Treaty itself as well as having injustice on the applicant, sir. 10 

 

 And again, I do not think it has come through in the Order, but the 

response to the situation that arose in those cases, the RMA in 2005 

was amended to place a stronger proactive obligation on local 

authorities to consult with tangata whenua through iwi authority by 15 

amending the Act, and it seems the intention is to ensure that 

significant matters are put to tangata whenua in relationship to 

development of land, would be incorporated in proposed plans and the 

property owners would be aware of any restrictions or overlays 

affecting their holdings and would have the opportunity to make a 20 

submission regarding the overlay or notation for heritage or 

mana whenua protection, as part of the plan preparation process. 

 

 So it has been addressed – I do not know that that particular clause is 

actually reflected in the OIC, perhaps that might be me just not - - - 25 

 

SJH:   I do not think it is specifically, I think you are correct. 

 

MR GARDNER:   Nevertheless, sir, I think I make the point that certainly the 

sentiment is there I think, and has been there for quite some time. 30 

 

 So next I turn to the new Heritage New Zealand Pouhere Taonga Act 

2014, and will just make a couple of points there.  It is relatively new, 

repeals to the Historic Places Act, and its purpose is to promote the 

identification, protection, preservation and conservation of the 35 

historical and cultural heritage of New Zealand.   

 

 And the new Act provides as a principle that there central Government 

Agencies – and I think this is very important in the context of these 

proceedings, sir – there is value in Central Government Agencies, local 40 

authorities, corporation societies, tangata whenua and individuals 

working collaboratively in respect of New Zealand’s historical and 

cultural heritage. 
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 And that in my submission, sir, is an appropriate way forward for the 

Council and Ngai Tahu and I suppose I should say everybody else as 

well, to progress this particular issue. 

 

 So under the Act, the system of identified places and buildings to be 5 

entered on the heritage list is continued and these entries will be 

advised to local authorities who may be involved to add these 

properties to the list under their plans and the process of listing places 

when submitted by Heritage New Zealand, includes reference of the 

proposal to an independent assessor to make a recommendation in 10 

respect of wahi tāpu area, wāhi tupuna, and an application included on 

the list is referred to the Māori Heritage Council for assessment 

through a comprehensive process and that, in my submission, is a fair 

and robust public procedure which could be considered by the Council 

and the parties as an alternative process and precondition to the 15 

inclusion of a new place in the plan. 

 

 And I think – It is the final point I make, sir, before concluding –It is 

section 5 of the Act describes what it does and it clearly protects 

already; these sites are already protected under the Heritage New 20 

Zealand and Pouhere Taonga Act anyway, so in my submission, sir the 

sites, it is not as though they are left unprotected, they are protected 

under the Act, perhaps obviously not as well identified as some people 

might like, but they are protected and that has been the case, and it is 

not just new, it has been the case for a very long time under that 25 

particular piece of legislation. 

 

 In my submission, the inclusion of additional sites of wāhi tapu and the 

proposed Ngā Turanga Tupuna and Ngāti wai and Ngā wai sites and 

any associated rules, is more appropriately done by way of a variation 30 

or a plan change. 

 

 And those are my submissions, sir. 

 

SJH:   Thank you.  I will just see if the Panel have any questions.  Ms Huria? 35 

 

  [10.20 am] 

 

MS HURIA:  Yes, thank you.  You reference, sir, in paragraph 17 to an 

independent assessor? 40 

 

MR GARDNER:   Yes. 

 

MS HURIA:   So are you suggesting that the Māori Heritage Council might sit 

in judgement on the Ngāi Tahu site specifications? 45 
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MR GARDNER:   Well this is what – I am just referring to what is in the new 

Act so this is just a very brief summary of what the Act provides for.  I 

am not sure if it is for me to say whether it is right or wrong; that is 

what the Act provides for, as I understand. 

 5 

MS HURIA:   Okay, thank you.  Thank you, sir. 

 

SJH:   Thank you.  Ms Dawson? 

 

MS DAWSON:   No questions, thank you. 10 

 

SJH:   Dr Mitchell? 

 

DR MITCHELL:  I have just got one question thanks, Mr Gardener – good 

morning – and it is about your submission on the Heritage New 15 

Zealand Act and you said that addresses RMA matters, so leave it to 

that statute; how does that accord with section 6F of the RMA? 

 

MR GARDNER:   Oh, no, I do not go quite as far as you suggest, sir, no.  No, I 

am not saying that at all, no.   20 

 

DR MITCHELL:   You are not?  Okay. 

 

MR GARDNER:   No, no, no the Acts are clearly designed to work together.  I 

would see it that the Heritage New Zealand Act provides an overview, 25 

a direction if you like, but there is clearly a role for the RMA in this as 

well. 

 

DR MITCHELL:  All right, thank you, I’m glad you clarified that for me, 

thank you. 30 

 

SJH:   Judge? 

 

JUDGE HASSAN:  Mr Gardner, just a couple of things.  So in your 

submissions on scope, I do not think you refer to the leading case of 35 

Motor Machinists which was Justice Kós, do you refer to that decision? 

 

MR GARDNER:   I know the decision, sir, I do not refer to it, I drew heavily 

on the, and you will see it if you do look at minute six from the 

Auckland Unitary Hearing Panel and I drew heavily on that. 40 

 

JUDGE HASSAN:   No, that is fine, the next question is - and just to clarify; 

so Ngāi Tahu’s submission was the one that sought the additional site, 

so the originating submission, prior to the further submission stage, you 

understand that? 45 
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MR GARDNER:   Yes that is correct, yes, yes, it was not when the original 

plan was notified, yes. 

 

JUDGE HASSAN:  So in Ngāi Tahu’s submission, drawing from Motor 

Machinists and Justice Kós decision, there is a submission to the effect 5 

that persons are required to make inquiry on their own account once a 

local authority has given public notice. 

 

MR GARDNER:   Yes. 

 10 

JUDGE HASSAN:   So it is possible to read that in different ways, is it not?  

That one could say for instance, while unfortunate, Federated Farmers 

appears to have not made full inquiry of the submissions. 

 

MR GARDNER:   Yes, I appreciate your point, sir, and I think that the point I 15 

was moving to make was that in this minute six – and that minute came 

out after that Motor Machinists case and I know that the Chairman, 

Judge Kirkpatrick was very familiar with the Motor Machinists case 

because I - - -  

 20 

JUDGE HASSAN:   Well, we do not have that, but I do not want you to go 

back to that.  So if, for instance, we decide that Ngāi Tahu’s arguments 

on this are more correct than yours for instance, on that presumption, 

what is your position on the merits?  Is your position on the merits that 

you prefer the Council’s version? 25 

 

MR GARDNER:   I would need to take instructions on that, sir.  We are happy 

with the existing rollover sites, sir.   

 

JUDGE HASSAN:   And the related provisions from the Council? 30 

 

MR GARDNER:   I think we are starting to get into an area that is actually 

under discussion with my colleague, we were talking about it this 

morning. 

 35 

JUDGE HASSAN:   All right, so you do not have a view at this stage? 

 

MR GARDNER:   The sense I had was that we would be likely to reach 

agreement on that.   

 40 

JUDGE HASSAN:   All right. 

 

MR GARDNER:   On what could and could not be included, so that probably, 

or might, be pre-empting where we got to this morning - - - 

 45 
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JUDGE HASSAN:   All right, but you do not have clear instructions at the 

moment?  That is in discussion? 

 

MR GARDNER:   No – not on that, sir. 

 5 

JUDGE HASSAN:   Thank you. 

 

MR GARDNER:   Yes. 

 

SJH:   But just following on from that your planning witness will be able to 10 

answer those questions? 

 

MR GARDNER:   Well again, I hope so.  Again both of us have picked this up 

at very short notice and we will do our best to assist the Panel, sir. 

 15 

SJH:   I understand that, but that is actually what your planning witness is here 

for in part, isn’t it? 

 

MR GARDNER:   Yes. 

 20 

SJH:   We understand the difficulties you are labouring under.  It is a little hard 

to have too much sympathy seeing they are issues we have raised and 

raised and raised, as a rule. 

 

MR GARDNER:   Yes. 25 

 

SJH:   But I am not going to go over that again, so you just go ahead and call 

your witness, Mr Gardener.  We understand your submission, thank 

you. 

 30 

MR GARDNER:   Thank you, all right.   
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<KIM REILLY, affirmed [10.25 am] 
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SJH:   Yes, go ahead. 

 

<EXAMINATION BY MR GARDNER [10.25 am] 

 

MR GARDNER:   Thank you, sir.  Is your full name Kim Louise Reilly? 5 

 

MS REILLY:   Yes, it is. 

 

MR GARDNER:   And I know you are the Federated Farmers of New Zealand 

South Island Regional Policy - - -  10 

 

SJH:   Just sit down. 

 

MS REILLY:   Thank you. 

 15 

MR GARDNER:   And you are the Federated Farmers of New Zealand South 

Island Regional Policy Manager? 

 

MS REILLY:   Yes, I am. 

 20 

MR GARDNER:   Could you just briefly outline your experience, for the 

Panel? 

 

MS REILLY:   I have been involved with Federated Farmers for four years.  I 

have been involved in a range of processes across the South Island, 25 

specifically Otago and Southland.  I am not a planner, but I am a policy 

advisor that has become South Island policy manager. 

 

MR GARDNER:   Prior to that, you were? 

 30 

MS REILLY:   Prior to that I have a law degree from the University of Otago 

and studied economics, and from a farming background. 

 

MR GARDNER:  Thank you.  And do you have before you a statement of 

evidence you prepared for this hearing? 35 

 

MS REILLY:   Yes, I do. 

 

MR GARDNER:   And do you confirm that is true and correct? 

 40 

MS REILLY:   Yes, I do. 

 

MR GARDNER:  Thank you.  Now I am just at a bit of a quandary as to what 

you would like us to do with the brief of evidence of Ms McKenzie, sir.   

 45 
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SJH:   Well we made the position clear in our pre-trial report and directions.  

We expect now to have a 10 minute highlights package from Ms Reilly 

then we will have cross-examination, Panel questions, the usual order.   

 

 So it is not a reading of that brief of evidence, it is a highlights 5 

package.   

 

MR GARDNER:   Okay, well just with, as regards the standing of the brief of 

evidence itself, sir, it has obviously been written by Ms McKenzie and 

it does have some personal reflections in it. 10 

 

SJH:   Well the first thing to do is you must get her to affirm that it is her 

evidence, it is true and correct. 

 

MR GARDNER:   Well Ms McKenzie is not here, but - - -  15 

 

SJH:   I am sorry, Ms Reilly should confirm it is true and correct, but the 

general rules of evidence.  We might be a little bit looser around 

hearsay and suchlike, but it still applies.  She cannot give someone 

else’s evidence. 20 

 

MR GARDNER:   No that is right, I appreciate that, sir, and what I suggest we 

might do, there are two ways I think we can approach it; one is to have 

it accepted under the business records exception perhaps there, it is 

effectively a reflection or a report of what happened by way of 25 

Federated Farmers that we have gone through. 

 

 And the other way I could do it, sir, is to have Ms Reilly go through it 

and modify the parts that better reflect the Federated Farmers evidence, 

rather than - - -  30 

 

SJH:   So you are referring now to the McKenzie brief? 

 

MR GARDNER:   Yes, the brief of Ms McKenzie of 10 December. 

 35 

SJH:   So that is the one we received in an earlier hearing? 

 

MR GARDNER:   Yes. 

 

SJH:   And Ms McKenzie was cross-examined on it? 40 

 

MR GARDNER:   I see, I understand, sir.  Okay, no that is all right, I think if 

that is the case then there is no problem, sir. 

 

SJH:   We certainly heard from Ms McKenzie on a number of issues, including 45 

this one I think because it was cross-examination.   
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MR GARDNER:   So problem solved, sir. 

 

SJH:   It is on the record but what we want now is a 10 minute highlights 

package from Ms Reilly on this and we will go to cross-examination. 5 

 

MR GARDNER:  Okay, all right, thank you – and Ms Reilly, you have 

prepared a highlights package? 

 

MS REILLY:   Yes, I have. 10 

 

MR GARDNER:   Could you go through that for the Panel? 

 

MS REILLY:   Thank you.  Thank you, Panel. 

 15 

 I am today relying on my supplementary evidence lodged on 26 April 

2016 on behalf of the North Canterbury province of Federated Farmers 

of New Zealand. 

 

 While I am new to this process, my colleague, Ms McKenzie, has been 20 

involved throughout proceedings and previously lodged submissions, 

further submissions, and evidence in this regard. 

 

 I accept the Panel’s earlier frustrations that Sir John has identified and 

would like to just acknowledge that Federated Farmers is under tight 25 

resourcing but that is not to say that that is your issue.  We are 

internally reviewing how we better attend these matters and will 

certainly take Sir John’s criticisms on board. 

 

SJH:   I think that would be very much in the interests of your members. 30 

 

MS REILLY:   Yes, we shall certainly take that on board.  So I apologise for 

that. 

 

 Irrespective of this change of staff, Federated Farmers’ position is clear 35 

and can be summarised as follows: 

 

 Our primary concern relates to the lack of engagement and consultation 

with landowners throughout this process.  Sites need to be properly 

identified and Ngāi Tahu values need to be properly understood to 40 

ensure the best possible outcome is reached.   

 

  [10.30 am] 

 

 Matters of such significance should not be decided in haste, there needs 45 

to be adequate time to appropriately investigate, consult on and ground-
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truth such matters.  The consequences of getting it wrong are simply 

too great.  A rushed and flawed process will have significant impacts 

on the efficiency and effectiveness of resulting rules on the plan itself 

and certainly on impacted parties.   

 5 

 I can confirm that the rollover of existing Banks Peninsula District Plan 

sites, with the exception of site 7 of which little is known for Federated 

Farmers, is generally accepted.  These were ground-truthed with 

Runanga, the New Zealand Archaeological Association and the Banks 

Peninsula Steering Group in the early 2000s.   10 

 

 We support retaining the current small circle silent file sites.  Our 

concerns relate to the larger circle silent files which, as acknowledged 

by Mr Pauling at 5.2B of his evidence, states “could result in onerous 

processes for all parties including landholders and that those areas may 15 

need to be excluded from rules.”  While we acknowledge this was 

stated in regard to residential areas, we believe the same exemptions 

should apply for rural areas. 

 

 We note that throughout Council and Ngāi Tahu evidence there is 20 

mention of a Joint Works Programme involving numerous meetings, 

workshops and discussions on this matter.  I would like to point out 

that neither the impact of landholders nor Federated Farmers as a 

representative party have been privy to these post-mediation 

proceedings or attended the Joint Works Programme.  We also reiterate 25 

that following this nine week work programme, all parties then had one 

week to respond to this very complex matter. 

 

 Right from the outset of this process, to me, cracks seem to be evident.  

Questions have to be asked whether the Council has met its plan 30 

preparation obligations under the Resource Management Act given 

Ngāi Tahu’s substantial submission following notification which in 

effect proposed an entirely new body of mapping and an accompanying 

plan framework.   

 35 

 So overall our issues fall under three main areas: (1) we are 

significantly concerned with the new suite of category sites and 

associated rules that have come through the submission process.  While 

the Resource Management Act provides for new matters to be sought 

through submissions, this is in the context of schedule 1 procedures 40 

which include substantive appeal rights.  Such appeal rights do not 

exist under the CERA Act and we believe this is a crucial point for the 

Panel to contemplate as decision making begins.   

 

 Furthermore, we ask how would landowners determine whether they 45 

were impacted as a result of Ngai Tahu submission, given the large 
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number of submissions to go through, difficulties with the website that 

I personally experienced in the last week trying to get my head around 

this and the extremely short further submission timeframe involved, 

plus the fact that the maps were lodged at a large scale without clearly 

defined geographical boundaries.  5 

 

 To compound these concerns, my understanding is that whenever other 

chapters were under review and planned provisions notified, impacted 

landholders were sent letters from Council alerting them to the need to 

look at the plan and submit.  As a result of these chapter 9.5 matters 10 

appearing as a result of Ngai Tahu’s own submission rather than the 

notified plan process itself, landholders had no such notification – well, 

that is certainly my understanding. 

 

 Many reasonable concluded that no letter meant that they were not 15 

affected any more than by general rules.  Mr Bayley’s evidence 

yesterday touched on that. 

 

 Our understanding is that many, if not most, Banks Peninsula 

landowners may remain unaware of the extent of the impact upon them.  20 

Even those landholders who have been deeply involved with the overall 

plan review process seem to be quite confounded and perplexed by this 

chapter. 

 

 It is Federated Farmer’s position that the approach to cultural values 25 

should be the same as that for biodiversity values.  They should be 

ground-truthed and there should be full consultation with impacted 

landholders.  We note Ms Legarth’s confirmation that no such 

consultation has occurred during the 10 February process. 

 30 

 The proposed rules: as proposed, rules will capture everyday farming 

activities, particularly for earthworks and ground disturbance activities.  

This is not reasonable.  There is also no appropriate Section 32 

assessment of the impact on landholders, especially on those 

Ngā Tūranga Tupuna sites where there are no longer physical remnants 35 

left on the land to be protected. 

 

 The overall process, in my opinion, is therefore contrary to Section 32, 

Section 85 and the Minister’s Letter of Intent that stated to avoid 

unnecessary consents and to ensure rules are efficient and effective.  40 

 

 My understanding is that previous mediation has resulted in positive 

discussions between parties on how Ngāi Tahu sites of cultural 

significance and values could be appropriately identified and managed 

without the need for consent applications for day-to-day farming 45 

activities.  Landholders are now eager to talk with Runanga at a local 
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level, picking up the momentum and acknowledgements made during 

that mediation. 

 

 The relationship between Banks Peninsula farmers and the Runanga is 

such that given an appropriate timeframe to work these concerns 5 

through fully, we are confident that the Council, Ngāi Tahu, and other 

parties, can sit down and work through concerns.   

 

  [10.35 am] 

 10 

 A final major concern relates to the cross-referencing to rules not yet 

settled.  Ms Ferguson has acknowledged that larger circle silent files 

were mapped for information purposes only but yet paragraph 4.10 

suggests they are used for triggers for resource consent as matters of 

discretion and other chapters.  We do not support rules, including 15 

additional matters of discretion in other chapters, until these larger 

areas have been ground-truthed and agreed upon.   

 

 Ms Ferguson also acknowledged at paragraph 4.12 that these larger 

areas could generate a significant number of new resource consent 20 

applications and that there was a high cost to this approach yet there 

has been no section 32 analysis of this.  Similarly, at paragraph 5.10 it 

is acknowledged that cultural impact assessments could add 

considerably to the cost of resource consents. 

 25 

 No-one can yet know for sure what activities will ultimately be 

captured.  Furthermore, the term “Ngāi Tahu value” is perhaps a little 

uncertain.  It is certainly too vague to be an appropriate matter of 

control for a restricted discretionary consent. 

 30 

 When it comes to resource consent, matters of control or discretion 

should be narrow and precise.  This requires an assessment of the 

nature of each site and its values and these should be within the plan 

with rules tailored accordingly.  We note that there was set out as a 

framework within Ms Ferguson’s evidence but my understanding is 35 

that work has not yet commenced in this regard.   

 

 As I reiterated through my evidence, and despite Ngai Tahu’s 

opposition to this position, if it isn’t possible for Council to adequately 

and appropriately manage this complex process within timeframes 40 

remaining – and we understand there are pressures on all parties – I 

consider that unresolved aspects should be put aside until the necessary 

work is completed and a plan change or variation made in due course 

and that maybe also through a memorandum of understanding with 

other parties.   45 

 



 Page 2142 

  

Ch9: Natural and Cultural Heritage Commenced 18.01.16 

 Federated Farmers supports Council’s position that without appropriate 

consultation, rules should not be attached to the two new proposed 

categories of cultural values, that being ngā wai and 

ngā tūranga tupuna; both are new concepts for many people.  What 

they are and what the impact of landowners will be is neither known or 5 

readily understood.  It should not be forgotten that our members have 

longstanding relationships with and deep respect for local Runanga.  

Many wāhi tapu sites are well known and respected.  The principle of 

recognising and providing for the relationship of Ngāi Tahu and their 

wāhi Tapu sites is not an issue for us.  What we are seeking is 10 

reciprocal courtesy in respect.   

 

 Consultations, discussions and ground-truthing should not be avoided 

concepts.  Success within this chapter relies on landowner buy-in, and 

meaningful and appropriate dialogue moving forward. 15 

 

 Thank you, sir. 

 

SJH:   Thank you, Mr Conway? 

 20 

<CROSS-EXAMINATION BY MR CONWAY [10.37 am] 

 

MR CONWAY:   Thank you, sir.  Good morning, Ms Reilly. 

 

MS REILLY:   Good morning. 25 

 

MR CONWAY:   In my questions I am conscious that you have come to this 

process fairly recently and I just wanted to check for a start; the 

evidence that we have got in front of us today, is that one that you had 

input into the drafting of as opposed to Ms McKenzie? 30 

 

MS REILLY:   Yes, Ms McKenzie started a draft and it was pulled and 

following Ms McKenzie’s resignation I have picked this up over the 

course of the last week.  It was lodged under my name, I worked on it 

over the weekend and lodged something to respect the Panel and the 35 

process. 

 

MR CONWAY:   Thank you, I just wanted to make sure I am understanding 

the extent to which you are familiar with its contents. 

 40 

MS REILLY:   Yes. 

 

MR CONWAY:   You will be aware that there have been some discussions 

including yesterday and this morning about where this chapter might go 

and potential further drafting that could be done; are you in a position 45 
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to confirm you would be available to assist with any further drafting 

over the next short period? 

 

MS REILLY:   Absolutely.  Federated Farmers will ensure we have adequate 

planning representation around that process. 5 

 

MR CONWAY:   Thank you.  Now, in your highlights package you talked 

about the mapped areas and you talked about ground-truthing and you 

also talked about your primary concern being the inclusion of onerous 

rules as you described them applying to mapped areas that had not been 10 

ground-truthed with landowners.  Is that a fair summary?  It is really 

about the rules rather than just the maps. 

 

MS REILLY:   Well it seems like fairly large areas that have come through the 

submission process that have extended beyond that, and if there are 15 

rules that apply to such a large area I think there does seem to be – I 

think the analogy that was used, was taking a sledgehammer to a 

peanut – it does seem that we want to understand and respect what is on 

those sites but there does seem to be a large area that has been captured 

for maybe a small specific area that may be the particular concern from 20 

a Ngāi Tahu value’s perspective, and we just need to understand that a 

bit more so we can work with Ngāi Tahu. 

 

MR CONWAY:   In terms of the mapping you would be aware that Mr Pauling 

and Mr Davis have worked together to look at that from a cultural 25 

mapping perspective and they have formed the view that these are 

appropriate areas that represent important Ngāi Tahu values? 

 

  [10.40 am] 

 30 

MS REILLY:   I accept there was a process that was undertaken but I am not 

aware of any ground-truthing or discussions with local people as to 

how, to whether they do coincide.  And if the mapping areas are 

appropriately consulted with and agreed upon then I guess it comes 

down to which rules are appropriate to those specific areas.  I think 35 

Ms Ferguson’s evidence identified a potential way forward there and 

certainly the discussions this morning seem very encouraging. 

 

MR CONWAY:   Yes, and looking at paragraph 23 of your evidence you say 

there you support the Council’s current position about consultation 40 

rules should not be attached to the two new proposed categories of 

cultural values nga wai and Ngā Tūranga Tūpuna.   

 

 Now, what I am wanting to test with you is the extent to which your 

concern would be resolved by the approach taken in Ms Ferguson’s 45 

evidence which is that the rules in those areas would be the underlying 
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zone rules and there would be a reliance on matters of discretion rather 

than additional consent triggers. 

 

MS REILLY:   Yes. 

 5 

MR CONWAY:   Is that an approach you see as having merit? 

 

MS REILLY:   I think that is an approach that has merit, it is just around the 

particular wording of that matter of discretion, but I think it certainly 

sounds like an encouraging way forward. 10 

 

MR CONWAY:   And in order to implement that approach it relies on there 

being an identification in the plan of which areas such an approach 

would apply to, do you accept that? 

 15 

MS REILLY:   Yes, it may be, yes. 

 

MR CONWAY:   And so that sort of approach it would not have any meaning 

in the plan if that was to be taken without any mapping of these areas, 

would it? 20 

 

MS REILLY:   Provided the mapping does involve consultation.  We have had 

instances across other parts of the country where we have a map come 

in, and with good intentions from parties and counsel as to what rules 

will relate to that map, and the rules have subsequently changed and 25 

changed the impact of what the mapping set out to do.   

 

 So, yes, we are aware that if there is a mapped site it needs to be 

accurate and ground-truthed because the rules may change down the 

track and once you have got a classification across your property there 30 

are repercussions of that regardless as to the rules.  So we just want to 

make sure that the mapping is agreed upon and that the farmers have 

had the ability or landholders have had the ability to sit down and 

understand what Ngāi Tahu values are so they can respect and act 

accordingly.  So, yes, it comes back to the mapping. 35 

 

MR CONWAY:  And so is it Federated Farmers’ position that, regardless of 

what rules if any apply and any matters of discretion that apply within 

those areas, if there has not been a discussion with the landowner then 

that should not be included? 40 

 

MS REILLY:   Well, I think a lot of landholders are completely unaware that 

this process is going on and could impact them across the Banks 

Peninsula is certainly my understanding.  And I consider that if there is 

an area mapped across someone’s farm they should have the ability to 45 

have input into that process and, you know, it likely would end up in a 
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mapping of sorts but it needs to be something that parties have an 

ability to have input into. 

 

MR CONWAY:  So if we take a hypothetical situation where there was 

mapping purely for information purposes with no links in any 5 

provisions to those maps, would that be a position that you could 

accept? 

 

MS REILLY:   Yes, I think that would be – I would have to discuss with our 

primary members involved but I think that sounds a good way forward. 10 

 

MR CONWAY:   I am conscious in that as you have referred to chapter 9.1 

about biodiversity and you may be familiar with Council’s final 

proposal in this component, Federated Farmers didn’t close opposing it, 

was to have two categories of SESs in the plan.  Those that had been 15 

confirmed with landowners and those that hadn’t and the latter category 

were included for information purposes - - - 

 

MS REILLY:   Okay, no, that sounds – if we have accepted that in 9.1 then 

certainly that would be a consistent way forward. 20 

 

MR CONWAY:   So as a baseline position that is something that you could 

contemplate? 

 

MS REILLY:   We could, yes. 25 

 

MR CONWAY:   And then I am just wanting to test I guess stepping up from 

that level slightly, at what point of consideration do you think it would 

be appropriate to have triggers back to require consideration of 

Ngāi Tahu values in these mapped areas? 30 

 

MS REILLY:  I think it comes down to every – if we are talking about 

everyday farming activities that realistically may have no impact on the 

values then those should be given a different consideration whereas 

activities that may impact certainly we would agree to rules being put 35 

around those and it comes down to the actual effect at issue. 

 

  [10.45 am] 

 

MR CONWAY:   So it would be important to have a suitable threshold of 40 

trigger so that you weren’t capturing minor activities that couldn’t 

affect Ngāi Tahu values? 

 

MS REILLY:   Yes, correct. 

 45 
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MR CONWAY:   And in terms of farming activities that you are familiar with, 

you obviously mentioned you have come from a farming background 

and you have worked for Federated Farmers for four years, do you 

have a sense at this point of what type of activities, what level of effect 

you think would be a suitable threshold or is that something you are not 5 

in a position to comment on? 

 

MS REILLY:   There has been a lot of discussions around fence post holes and 

that the farmers believe that an extra 40 centimetres below what has 

been discussed would realistically have no real impact and therefore 10 

that, particularly in the Banks Peninsula where the terrain is rocky and 

they do need decent structures to hold the fences up, that earthworks is 

something that we, around fence posts, that we don’t consider you 

should have any restrictions.  Maybe if we are looking at one metre 

then that would be acceptable. 15 

 

 Other activities clearance for farm tracks and it is appropriate to 

continue, grazing is appropriate, yes. 

 

MR CONWAY:   So taking farm tracks, for example, you are contemplating 20 

existing farm tracks being maintained? 

 

MS REILLY:   Existing for maintenance. 

 

MR CONWAY:   As opposed to new farm tracks? 25 

 

MS REILLY:   Yes. 

 

MR CONWAY:   Thank you.  Thank you, sir. 

 30 

SJH:   Thank you.  Mr van Mierlo? 

 

<CROSS-EXAMINATION BY MR VAN MIERLO [10.46 am] 

 

MR VAN MIERLO:  Thank you, sir.  Good morning, Ms Reilly. 35 

 

MS REILLY:   Good morning. 

 

MR VAN MIERLO:   At your paragraph 8 you discuss the limited timeframes 

to consider this proposal and the Ngāi Tahu submission.  The 40 

Ngāi Tahu submission including property level maps of all sites of 

Ngāi Tahu cultural significance, which are being sought in the 

submission, was placed on the Council’s website in early September of 

2015.  Could you clarify what steps Federated Farmers took to discuss 

those sites with its members who might be interested? 45 
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MS REILLY:  My understanding is that at the time that was issued, and 

apologies if I am speaking on behalf of what has been advised to me, is 

that a considerable volume of information was released through 

submissions.  And that in the time available Federated Farmers’ staff 

member at that time went through and appraised what she could, 5 

particularly focusing on Council submissions and the Department of 

Conservation and a number of others, and the extent to which the plan, 

the Ngāi Tahu submission was acknowledged through further 

submissions but not fully comprehended as to this level of repercussion 

on members. 10 

 

MR VAN MIERLO:   So Federated Farmers did make a further submission in 

relation to the Ngāi Tahu submission. 

 

MS REILLY:   Yes. 15 

 

MR VAN MIERLO:   So clearly your organisation was aware of the Ngāi Tahu 

submission? 

 

MS REILLY:   Yes. 20 

 

MR VAN MIERLO:   And the maps were there which showed the proposed 

sites so were any steps taken to then discuss those sites with your 

members between - - - 

 25 

MS REILLY:   I can explain personally trying to navigate my way through the 

website is quite difficult and we have had a number of landholders 

across Banks Peninsula, who both are and are not members of 

Federated Farmers, who really struggled with finding documentation.   

 30 

 And picking this up in the last week myself, when I have gone through 

the website getting enough documentation to get my head around this it 

has been quite a difficult task navigating and finding the key 

information and what is needed.  So I think from a farmer’s perspective 

being aware, when they didn’t get a letter to advise them this was 35 

coming, there was no further letter to state, from the Council, that this 

could have repercussions beyond what they had previously been aware 

from other chapters that with – yes, I think - - - 

 

MR VAN MIERLO:   I understand that but just to clarify, Federated Farmers - 40 

- - 

 

SJH:   It hasn’t actually answered the question though, Ms Reilly. 

 

MS REILLY:   Sorry. 45 
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MR VAN MIERLO:  Did Federated Farmers take any steps to advise its 

members of the sites of Ngāi Tahu cultural significance identified in 

the maps attached to the Ngāi Tahu submission, given that Federated 

Farmers was aware of the submission and made a further submission 

on it? 5 

 

MS REILLY:   The members involved, there has been a working group of 

members involved from Federated Farmers’ perspective, a key group of 

about six to eight of which a couple are here today.  They were 

involved in identifying it but it is the maps weren’t at a specific level 10 

that farmers could easily go in and identify whether their farms were 

specifically affected and the repercussions of the rules associated with 

that.   

 

  [10.50 am] 15 

 

 My understanding is it wasn’t to a level that they would be able to 

easily understand what that impacts.  So in answer to your question; 

Federated Farmers worked with the key members involved but we were 

juggling this piece of work with a number of processes across 20 

Canterbury, Otago, Southland, Marlborough and we only have limited 

staff.  So we do not have the resources to have ability to go through 

every single element of every single submission and hold farmer 

meetings.  We are not resourced that way. 

 25 

MR VAN MIERLO:   So the refined maps which have now been prepared 

following the Council and Ngai Tahu working programme are available 

and have been provided to Federated Farmers.  Have any additional 

steps been taken to talk to your members who may be interested in this 

process about how their properties might be affected given that some of 30 

those sites have now reduced in scale and size? 

 

MS REILLY:  Yes, there have been discussions.  I think we have had members 

turning up here through this process but there are other landholders 

who are not aware of that yet and our position is that that is a fairly 35 

assumption.  This is an incredibly complex process involving mapping 

and cross-examination and cross-referencing of maps and, yes, 

Federated Farmers only has so many staff and resources and at this 

particular difficult time with pay-outs and droughts and things; we are 

fairly stretched. 40 

 

MR VAN MIERLO:   Okay.  At paragraph 19 you describe in your evidence 

that the appropriate outcome would be that all matters are addressed 

through a plan change or variation, or in consultation with affected 

parties? 45 
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MS REILLY:   All non-agreed on matters that have not been able to be agreed 

through this process so I apologise if that is not clear enough.  There 

are matters that I think are in sync, with where Council and Ngāi Tahu 

have reached on this.  It is the outstanding matters as advised in 

Ms Ferguson’s evidence that we are referring to as far as the plan 5 

change. 

 

MR VAN MIERLO:   Yes, so you think there is some progress there that can 

be made with further discussion? 

 10 

MS REILLY:   Absolutely.   

 

MR VAN MIERLO:   And some agreements could be reached there? 

 

MS REILLY:   I definitely think so, in a memorandum of understanding. 15 

 

MR VAN MIERLO:   Now in terms of just leaving outstanding matters that are 

not agreed to a plan change or variation; do you think that would really 

address the requirements of Section 6E of the Act? 

 20 

MS REILLY:   I consider it certainly should if the plan notification process 

was such that Ngāi Tahu were fully involved with Council preparing 

that plan change and fully addressing Section 6E concerns and then 

advising farmers as a part of that Section 6E evaluation, “these are the 

areas identified as being of concern”, then the landholders have got the 25 

ability to become aware of what is on their farm, to have an input into 

that approach. 

 

 So I think section 6E can be - - -  

 30 

MR VAN MIERLO:   But is that not really deferring section 6E considerations 

to the plan change, rather than addressing them in this Replacement 

Plan? 

 

MS REILLY:   I think you could adequately cover off in both regards.  I think 35 

there are matters, certainly matters that can address the higher issues 

today or as part of this process, and then a plan change to address 

remaining issues in section 6E could be on both those processes. 

 

MR VAN MIERLO:   So would it be fair to say it would depend on the extent 40 

of outstanding issues as opposed to issues that are agreed through this 

process? 

 

MS REILLY:   Yes, but I think it certainly seems to be heading in a direction 

where we can agree on a process moving forward. 45 
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MR VAN MIERLO:   Now you have referred to an analogy with biodiversity 

on Banks Peninsula and you have talked about a planning commitment 

by the Council to address ecological sites on Banks Peninsula and drew 

an analogy with that. 

 5 

 My understanding – and you can correct me if I am wrong – but my 

understanding is that policy commitment in the previous or existing 

Banks Peninsula District Plan sat there for a long time and was never 

really implemented? 

 10 

MS REILLY:   Sorry, I don’t have any – I am not aware of that. 

 

MR VAN MIERLO:   Would you agree that having a commitment to a plan 

change, there is no guarantee that the plan change will be implemented 

or what the timeframe for that would be? 15 

 

MS REILLY:   I would consider that given the momentum that has come 

through this process that all parties would be very encouraging of 

developing that in the right direction and that would and should 

continue. 20 

 

MR VAN MIERLO:   But it cannot be enforced, a commitment to do a plan 

change is not enforceable in a plan, is it? 

 

MS REILLY:   No. 25 

 

  [10.55 am] 

 

MR VAN MIERLO:   Okay, now you have talked about farm environment 

management plans – you have acknowledged they were discussed at 30 

earlier mediation? 

 

MS REILLY:   Yes. 

 

MR VAN MIERLO:   Yes.  Would it be fair to say that Federated Farmers 35 

would have some experience and expertise in relation to farm 

environment management plans? 

 

MS REILLY:   It is becoming increasingly likely that farm environment plans 

and farm management plans are going to be part of process, particular 40 

at a regional council level, yes. 

 

MR VAN MIERLO:   Yes – but no specifics or examples or suggestions in 

terms of drafting or how that might apply in this context? 

 45 
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MS REILLY:  We do not have a draft farm management plan; from Federated 

Farmers’ perspective it is working with the appropriate industries and 

local solutions and local issues that we would take that approach.  It 

would not be a one-off farm management plan that would address all 

concerns; what may be an issue in Banks Peninsula may not be an issue 5 

in Southland, for instance. 

 

 So we are very aware that it needs to be local solutions for local issues. 

 

MR VAN MIERLO:   Yes – and that is something again that Federated 10 

Farmers would be keen to have discussions on, yes? 

 

MS REILLY:   Absolutely be involved in, yes. 

 

MR VAN MIERLO:   And I think I understood you correctly to say that where 15 

an activity may affect significant values, a regulatory response is 

appropriate? 

 

MS REILLY:   Yes. 

 20 

MR VAN MIERLO:   That reflects Federated Farmers’ position? 

 

MS REILLY:   Yes. 

 

MR VAN MIERLO:  Now, you have referred also to the need for ground-25 

truthing before map sites are included in the plan – it was at 

paragraph 56 of your evidence. 

 

MS REILLY:   Yes. 

 30 

MR VAN MIERLO:   Now for a number of sites that the respective experts 

from Ngai Tahu and the Council engaged in mapping, they used very 

detailed archaeological reports from archaeological investigations 

undertaken on site.  Would that satisfy your view as to the requirement 

for ground-truthing if there is evidence from, quite detailed 35 

investigations on the ground that have occurred in those sites? 

 

MS REILLY:   If there has been adequate ground-truthing, and I am probably 

commenting off the cuff if I have not seen exactly the contents but yes, 

that sounds like something we would consider to be, but we would 40 

need to have a look at how it affected each individual site and what the 

extent was and what the total area would be. 

 

MR VAN MIERLO:   So it is a site by site approach? 

 45 
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MS REILLY:   I think it would need to be to ensure that landholders were 

aware of what they actually had on their site. I think it is the best way 

to get a good outcome is for landholders to be aware of what is on their 

farm and what they need to protect and what they need to look out for. 

 5 

MR VAN MIERLO:   So Mr Pauling and Mr Davis have provided quite a 

detailed methodology as to how they reviewed those individual sites 

and the information that they relied on.  Is that something that 

Federated Farmers can look at and respond to? 

 10 

MS REILLY:   My understanding is that was from afar and not actually on the 

site with local people so I would anticipate that to my mind 

ground-truthing is actually being on site and walking the land. 

 

MR VAN MIERLO:   Now we talked about, and you mentioned it just earlier, 15 

fence posts and the potential for, well I guess the need to provide for 

activities that might impact on farming activities and not overly 

regulate them.  Would you also agree that, well I just want to test your 

views here, some sites may be more sensitive to damage than other 

sites.  Would you agree that that is something that needs to be taken 20 

into account? 

 

MS REILLY:   Yes. 

 

MR VAN MIERLO:   So an urupā for example, or a pā site, might be 25 

susceptible to damage from activities, which may not affect other 

areas? 

 

MS REILLY:   Yes, I accept that. 

 30 

MR VAN MIERLO:   You agree that is important to consider. 

 

 Now again just touching – sorry to jump around a little bit – touching 

back on ground-truthing; you refer to activities on or a ground-truthing 

exercise undertaken in the early 2000s, with a representative from the 35 

Koukourarata Runanga. 

 

 Ngāi Tahu have been unable to find any record of this exercise, but 

would you agree that a number of the silent files are outside the 

Koukourarata Runanga’s rohe? 40 

 

MS REILLY:   Well my understanding is based on the landholder information 

provided to me so if that is what you are telling me then my 

understanding that they were at the time, they were the parties involved 

in going out on site and looking over those as part of the Banks 45 

Peninsula process. 
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  [11.00 am] 

 

MR VAN MIERLO:   Now you have very correctly noted the longstanding 

relationship which many farmers have with Nga Runanga and their 5 

support for Ngāi Tahu’s values and wish to protect sites of Ngāi Tahu 

cultural significance and thank you for that. 

 

 But not all rural landowners are farmers, would you agree? 

 10 

MS REILLY:   Yes. 

 

MR VAN MIERLO:   And not all farmers are Federated Farmers members, 

would you agree? 

 15 

MS REILLY:   Correct. 

 

MR VAN MIERLO:  And unfortunately not everyone takes the positive 

approach that you describe in your paragraph 66 in terms of wishing to 

protect sites of significance.  Is that fair comment? 20 

 

MS REILLY:   Yes – I would not be able to speak on behalf of what 

landowners’ practises in the Banks Peninsula are. 

 

MR VAN MIERLO:   Would you agree though that a district plan should 25 

provide not only for those who wish to act responsibly but also 

envisage those that do not wish to act responsibly? 

 

MS REILLY:   I think there should be appropriate provisions but if someone is 

doing the right thing and has established good relationships and 30 

carrying out appropriate activities, then to have to apply for resource 

consent for every day farming activities because someone else down 

the road may not have that same respect seems to me to be hitting the 

wrong target audience. 

 35 

MR VAN MIERLO:   So it is about getting the balance right and ensuring that 

- - - 

 

MS REILLY:   Absolutely. 

 40 

MR VAN MIERLO:   - - - there no reasonable impediment on normal 

activities?  Thank you. 

 

 Nothing further, thank you sir.  

 45 

MS REILLY:   Thank you, Mr van Mierlo. 
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SJH:   Thank you.  Ms Dawson? 

 

MS DAWSON:   Just one follow up question please, Ms Reilly. 

 5 

 In answer to Mr van Mierlo, he asked you about the process that you 

understood was undertaken on Banks Peninsula for the mapping of the 

silent file sites that are in that operative plan; is the information you 

hold or you have on that information that you have received from just a 

number of landowners? 10 

 

MS REILLY:   The landholders that have been involved in the process, I think 

Mr Helps is here today, have put me in part of informing the process of 

their involvement right through the Banks Peninsula process. 

 15 

MS DAWSON:   Do you feel that you have a comprehensive understanding of 

that from any documentation or has it just been from – I do not mean 

“just” but has it been from your discussions with individual landowners 

that were involved? 

 20 

MS REILLY:   Not my personal discussions, it has been discussions that have 

been occurring over the past few months between Ms McKenzie when 

she was with Federated Farmers with the members involved and it is 

certainly not the Panel’s fault that I have come in in the last week but I 

have not personally had a range of detailed discussions, I have spent 25 

that trying to read the documentation to get up to speed today. 

 

MS DAWSON:   No, that is all right – I just wanted to understand the level of 

information. 

 30 

MS REILLY:   There certainly seems to be widely discussed amongst our 

landholders that have been involved in discussions with Ms McKenzie 

that the process was very good.  It took place over a long time, there 

was a lot of respect and a lot of relationships were gained through that 

process and while I cannot personally – I was not involved in those 35 

discussions back at that time, I understand that they did occur. 

 

MS DAWSON:   All right, thank you very much. 

 

SJH:   Thank you.  Dr Mitchell? 40 

 

DR MITCHELL:   Thank you, sir.  Good morning, Ms Reilly; I have just got 

one matter. 

 

 As I understand your evidence as clarified by the questioning this 45 

morning; the Federated Farmers’ view is that there should be 
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essentially a two-step process – and I just wanna be clear on this – the 

first is what we are referring to as the blue circles that represent the 

silent file areas that are rolled over from the existing district plan, they 

should be mapped in this plan? 

 5 

MS REILLY:   Yes. 

 

DR MITCHELL:   And you would need to have some further discussions with 

the parties about what the appropriate rule regime within that is, just to 

check normal farming operations are not precluded? 10 

 

MS REILLY:   Yes, and it may just be around the wording of that matter of 

discretion that is cross-referenced. 

 

DR MITCHELL:   Thank you.  And second of all; the wider areas that are the 15 

so-called “new areas” that you have referred to, they should be 

addressed by way of a non-statutory alert layer, or something similar? 

 

MS REILLY:   Yes, just to alert – certainly there needs to be, I think what we 

have come back and said is that if it is ground-truthed and there is 20 

discussions with local landholders, they are less likely to respect the 

values they have got there and ensure they are working positively with 

Nga Runanga to protect those values that are there.  So I think as part 

of that ground-truthing process, yes. 

 25 

DR MITCHELL:   What I am not clear of in that second category though is 

what you are saying ought to be in the plan either as a statutory map 

with just a policy area with no rules or whether it is a non-statutory 

alert layer that identifies an area of potential significance, but does not 

have any consequential effects on the need, or otherwise, for resource 30 

consents or rather any other regulatory control.  What are you actually 

suggesting that we do in relation to those areas outside the blue circles? 

 

  [11.05 am] 

 35 

MS REILLY:   For the outside layer, if possible I think a plan change or 

variation to address those concerns – Mr van Mierlo touched on some 

valid concerns where there may be some matters to protect that do need 

to have regulatory layer and I think that as part of the plan change 

process that would be able to be fully evaluated, and landholders made 40 

aware of what their involvement was and what that classification meant 

for their activities.   

 

DR MITCHELL:   Would an alternative to that be something like a 

non-statutory alert layer that identifies that the areas is of concern, 45 

backed-up with a policy regime that identifies a process that might be 
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followed in order to undertake that ground-truthing.  In order that the 

plan has some direction – bearing in mind that you cannot enforce a 

commitment to do a plan change, I think everyone has agreed on that – 

but if there was a clear policy directed in the plan that says; the 

intention of this plan is to focus on these areas that are identified, not in 5 

a statutory planning map sense, but as an alert layer if you want to call 

it that, backed-up by a policy regime that clearly signals to any reader 

of the plan that (a) the areas are potentially significant from a cultural 

perspective and (b) that there is everybody’s intention that the process 

that you talked about will be followed. 10 

 

 Would that not be a step that is more positive, than just leaving the 

matter silent? 

 

MS REILLY:   Yes, I accept that as a positive way forward. 15 

 

DR MITCHELL:   All right, thank you.  Thank you, sir. 

 

SJH:   Thank you.  Ms Huria? 

 20 

MS HURIA:  Thank you, sir. Good morning, Ms Reilly.  Does Federated 

Farmers have a relationship with Ngai Tahu and Nga Runanga in 

Te Waipounamu? 

 

MS REILLY:   I am not aware of that, sorry, of that particularly. 25 

 

MS HURIA:   So you are a South Island Manager? 

 

MS REILLY:   Yes, Regional Manager. 

 30 

MS HURIA:   So if it was not you, who else might it be? 

 

MS REILLY:   Sorry, could you please re-phrase the question? 

 

MS HURIA:   Well it feels to me that there is the Council and there is 35 

Federated Farmers and Ngai Tahu, and I am wondering if outside the 

Council, if Federated Farmers and Ngai Tahu – who obviously have a 

lot going on that effects each other – if they have a relationship? 

 

MS REILLY:   Sorry, I believe we do and certainly we need to move that 40 

forward, I think it is a positive working relationship and in particularly 

the area I am predominantly involved in Otago I think we have had 

good working relationships and plan change 6A was a good 

acknowledgement of that relationship, working well in Southland we 

try to ensure that we have better relationships and I think it is 45 

significant and really important for us to establish those relationships 
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and hopefully that will come through this process that we can build on 

those relationships and address mutual concerns because I do believe 

that we have as landholders and iwi there is a very strong reciprocal 

relationship that needs to be built moving forward. 

 5 

 So hopefully we have good relationships, but we need to build on those 

and get a better relationship moving forward. 

 

MS HURIA:   Are you not based in Canterbury? 

 10 

MS REILLY:   I am based in Dunedin. 

 

MS HURIA:   Dunedin. 

 

MS REILLY:   Yes.  15 

 

MS HURIA:   Perhaps you could help me with a couple of matters around this 

ground-truthing, which I am not really familiar with that concept. 

  

 In terms of – I think you replied in response to Mr van Mierlo 20 

something to do with response; “on-site walking the land” was 

necessary, that was an important part of ground-truthing, but how does 

that prove intangible values?  So maybe you see remains of a pā or 

urupā, or whatever, but how does ground-truthing actually go towards 

establishing intangible values, or is it about a discussion with the 25 

different parties walking the land? 

 

MS REILLY:   I believe it is a discussion and certainly the landholders often 

have been there for generations and can increase the knowledge of 

what is actually available on their farm as well. 30 

 

 We have had a member come to us and advise that he had concerns that 

something was on his farm and had discussed that with local Runanga. 

 

 So I believe that while it may not be physically walking every step of 35 

the ground having a relationship and having that whether it be a 

memorandum of understanding or something moving forward with the 

landowner, sitting around the table I think someone said feet under the 

table and sitting round and having that courtesy and respect moving 

forward, and that can only be a good thing, in my opinion, for what 40 

everyone is trying to achieve. 

 

  [11.10 am] 

 

MS HURIA:   So I note too, that you refer in paragraph 62, the indicative costs 45 

from Mahaanui Kurataiao Limited. I take it you are not in disagreement 
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with the principle of fees-paid-for-work, professional type work and 

including cultural assessment impacts? 

 

MS REILLY:   No, that is the priority, I do not believe they are necessary in 

every instance, but certainly there will be instances where they are 5 

appropriate and necessary. 

 

MS HURIA:   Okay, so when I first read this I took that – after listening to you, 

perhaps I should ask you; you are not suggesting that the Council 

should pay those costs? 10 

 

MS REILLY:   Ideally that would be great if the Council is willing to pay those 

costs. 

 

MS HURIA:   Okay.  So I guess just getting back to ground-truthing; I had a 15 

note to myself about accepting, in terms of silent files – and you made 

mention that there was some disparity between an earlier and later size 

of the area covered by silent files. 

 

 Do you understand anything about the Ngāi Tahu, sort of evolutionary 20 

process about how it has been all hands to the pumps type thing, but 

people have done it on Sunday afternoons, so Ngāi Tahu does seem to 

be having more structure and process around that, but that may also 

mean more depth of understanding comes out. 

 25 

 Has Federated Farmers engaged with Ngāi Tahu to understand the sort 

of evolution, the process that Ngāi Tahu are using? 

 

MS REILLY:   If we haven’t, we certainly will be moving forward, yes, I think 

that is fair to say. 30 

 

MS HURIA:   Okay, thank you. 

 

MS REILLY:  Thank you. 

 35 

MS HURIA:   Thank you, sir. 

 

SJH:   Thank you.  Judge? 

 

JUDGE HASSAN:   Thank you, sir.  40 

 

 Ms Reilly, the first question I have got is just for the record because I 

think the theory of your evidence has made it clear, but can you just 

confirm for the record that you are the person that has the authority of 

Federated Farmers, as submitter to bind Federated Farmers in 45 
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arrangements, that may or may not be entered into, but arrangements 

that are being discussed amongst the parties now? 

 

MS REILLY:   I can discuss with our Provincial Executive and certainly give 

that undertaking. 5 

 

JUDGE HASSAN:   Well your evidence now I take is given with the authority 

and you speak for Federated Farmers in making the commitments you 

have made? 

 10 

MS REILLY:   Yes. 

 

JUDGE HASSAN:   And in terms of those commitments, do I take it that one 

of those is a commitment that you will be working with Mr Conway 

and Mr van Mierlo in conjunction with your Counsel in exploring 15 

developing memorandum on these matters in the timeframe that the 

Panel indicated to Mr Conway yesterday? 

 

MS REILLY:   Yes, I think that is positive way forward. 

 20 

JUDGE HASSAN:   And looking forward beyond that, it sounds like amongst 

the ideas being explored in cross-examination, and I am thinking of 

Mr Conway’s questions in this regard, the concept of further plan 

changes as part of the package going forward as more information 

becomes available.   25 

 

 So can you speak with the authority of Federated Farmers in saying 

how Federated Farmers would work with its members to ensure that 

was understood going forward? 

 30 

MS REILLY:   We would ensure that that was fully advised to our members 

that there was going to be a plan change and that notification would be 

widely put to our members, that that was underway, I can commit to 

that. 

 35 

JUDGE HASSAN:   And does Federated Farmers have the resource and ability 

to assist individual farmers in that process as individual farms are being 

considered on that basis? 

 

MS REILLY:   We do not have the resource to be an individual lawyer or 40 

planner for individual farmers, but we certainly will put a Federated 

Farmers package around our involvement as we do elsewhere across 

the South Island, and we will ensure that our members are made aware 

that the process is here if they wish to get individual legal counsel or 

planning assistance they can, but we will provide or once we look at a 45 
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resource is needed, evaluate what we can and make it clear to our 

members what we can and cannot do. 

 

 I am sure you are aware, we are involved across the South Island with 

limited resourcing now with one less staff member - - - 5 

 

JUDGE HASSAN:   Yes, I appreciate that and you do not need to repeat that 

evidence – just for the purposes of us taking note of the record of what 

we can take from Federated Farmers resourcing; am I right to 

understand that when it comes to an ongoing commitment, number one, 10 

you are the point of contact, is that right? 

 

MS REILLY:   I am the point of contact but hopefully I will have someone 

who will be in my place.  In many of these discussions, I do not have 

the personal resource to be involved in every process in Canterbury. 15 

 

JUDGE HASSAN:   All right, no, that is fine. 

 

 And within the limits that you have got though, do I hear you to say 

that you acknowledge and Federated Farmers acknowledges, the need 20 

to stay engaged with individual farmers on an ongoing basis on this? 

 

MS REILLY:   Absolutely.  

 

JUDGE HASSAN:   Right, thank you. 25 

 

  [11.15 am] 

 

SJH:   Ms Reilly, you were asked questions about farm management plans and 

farm environment plans, and you said local solutions for local 30 

problems. 

 

 Experience always shows the large level of commonality in these 

things? 

 35 

MS REILLY:   Yes, agreed. 

 

SJH:   Do you think it would be useful – and hearing what you say about 

resources – that Federated Farmers started developing a template 

around that and working with local authorities, and in this instance, 40 

Ngāi Tahu, for example, for an appropriate template? 

 

MS REILLY:   I think that would be helpful, there is certainly a lot of 

discussions underway at a regional council level as far as what farm 

environment plans will include, and my personal view is we need to 45 

ensure there is no duplication. 
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 At the moment farmers are undertaking farm management plans for 

milk supply companies, for councils, for butchers, there is a whole 

range, and ideally, we need to get together as an industry and try and 

identify one that suits the needs of all councils and iwi and addresses 5 

different concerns. 

 

 So, yes, I accept we need a better way forward as far as – there is a lot 

of work going on, that I am not specifically involved in, to try and get 

down to a template moving forward. 10 

 

SJH:   Thank you.  Just one final question; as I understood it you indicated 

there is a landowner present today, who was involved in the Banks 

Peninsula process? 

 15 

MS REILLY:   Yes, Mr Helps. 

 

SJH:   Right, thank you. 

 

 Mr van Mierlo, anything arising from the Panel’s questions? 20 

 

MR VAN MIERLO:   Nothing sir, thank you. 

 

SJH:   Mr Conway? 

 25 

MR CONWAY:   No thank you, sir. 

 

SJH:   Mr Gardner, anything arising or any re-examination? 

 

<RE-EXAMINATION BY MR GARDNER [11.16 am] 30 

 

MR GARDNER:   Just one question sir, on the topic on which you touched on, 

if I can just ask Ms Reilly one question. 

 

 You are aware that there are other farming, or farm industry good 35 

organisations such as Beef and Lamb and - - - 

 

MS REILLY:   Yes. 

 

MR GARDNER:   - - - Dairy New Zealand, and Horticulture New Zealand, 40 

that sort of thing; are you aware whether or not their involved in the 

development of farm environment plans themselves, or templates, for 

them? 

 

MS REILLY:   Yes, in addition to the sustainable milk plan that Dairy NZ have 45 

put out; Beef and Lamb have a farm environment plan which a number 
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of farming working groups have had across the country and it is 

working towards ensuring that they cover off, that the farmers can work 

with what they have got for templates.  

 

 But yes, Beef and Lamb, and Dairy N.Z. both have put a lot of work 5 

into this area. 

 

MR GARDNER:   Thank you, that is all I have. 

 

SJH:   Thank you. 10 

 

 Thank you, Ms Reilly, and we know you have stepped into this late and 

got a little bit of one of those sorts of passes we will not mention, but 

we are grateful for the effort you have put in in the short time, and the 

assistance you have brought today.  You may stand down. 15 

 

<THE WITNESS WITHDREW [11.17 am] 

 

SJH:   I would just like you to stand down for a couple of minutes, there is a 

matter I want to discuss with the Panel before we continue. 20 

 

ADJOURNED [11.17 am] 

 

RESUMED [11.21 am] 

 25 

SJH:   Yes, thank you. 

 

 The matter I wanted to discuss with the Panel was the history and the 

background of what has been referred to as the blue circles and how 

they came into existence in the Banks Peninsula Plan.  And we were 30 

conscious that Ms Cook was going to be giving evidence this 

afternoon, and probably could tell us, but given we have the landowner 

here who appears to be involved, the Panel would like you, 

Mr Gardner, to call that landowner and I am sure cross-examination 

can be done on such a small matter quite easily by counsel? 35 

 

MR VAN MIERLO:   I am in the Panel’s hands. 

 

SJH:   Mr Conway? 

 40 

MR CONWAY:   No objection, sir. 

 

SJH:   Could you call that witness, I am sure we have heard from him before in 

relation to other matters in relation to significant flora and fauna but I 

think it would be just useful if this was put on the record. 45 
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 Sorry to put you on the spot. 

 

MR HELPS:   I hope I can do your questions justice. 

 

5 
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<PHILIP DOUGLAS HELPS, sworn [11.22 am] 
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SJH:   Now, you know what we are after, Mr Gardner? 

 

MR GARDNER:   Not precisely, sir, to be honest. 

 

SJH:   All right, are you happy for me to take over? 5 

 

MR GARDNER:   Yes, certainly, sir. 

 

SJH:   Your full name? 

 10 

MR HELPS:   Philip Douglas Helps.   

 

SJH:   Could you just confirm to us where you reside? 

 

MR HELPS:   I reside in Port Levy.   15 

 

SJH:   And how long have you farmed there? 

 

MR HELPS:   A lifetime.   

 20 

SJH:   And you have heard the discussion over the last couple of days 

regarding the areas marked in the existing Banks Peninsula plan that 

were rolled over? 

 

MR HELPS:   I was not present yesterday. 25 

 

SJH:   Well, you have heard it today? 

 

MR HELPS:   I have heard it today so I have got a bit of a handle. 

 30 

SJH:   Are you able to enlighten us the process that took place that led to those 

areas being put in the Banks Peninsula Plan? 

 

MR HELPS:   Yes, I was part of the steering group for developing the rural 

section of the plan and part of that was identifying the silent file areas 35 

and as the result of that process we went around all known silent files 

and ground-truthed them. We had the Archaeological Society 

representative with us and we had, in my area, and had their secretary, 

Mr Tim Manawatu, and myself.  So we did all the files in Port Levy. 

 40 

 But then when the process went on to Pigeon Bay and Mr Edward 

Aitken, who I think you may remember, was part of that process over 

there.  And going further afield we get around to Akaroa and my 

cousin, Mr Francis Helps, residing from Flea Bay, Pohatu.  He was part 

of the process over there. 45 
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 So over a period of time those areas were all covered, walked, and 

some were the big tick and some were dismissed.  Yes, so that was - - - 

 

SJH:   So to the best of your knowledge each of the groupings had a farmer 

representative? 5 

 

  [11.25 am] 

 

MR HELPS:   Correct. 

 10 

SJH:   An Archaeological Society representative? 

 

MR HELPS:   Correct. 

 

SJH:   And someone from the local runanga? 15 

 

MR HELPS:   Correct. 

 

SJH:   Right, thank you.  I will just see if there is any questions, Mr Conway, 

do you have any? 20 

 

MR CONWAY:   I don’t, thank you, sir. 

 

SJH:   Mr van Mierlo? 

 25 

MR VAN MIERLO:  No, sir, thank you. 

 

SJH:   Do the Panel have any questions, Ms Dawson? 

 

MS DAWSON:   No, that was very helpful, thank you. 30 

 

SJH:   Dr Mitchell? 

 

DR MITCHELL:   No, thank you, sir. 

 35 

SJH:   Ms Huria? 

 

MS HURIA:   No, thank you, sir. 

 

SJH:   Judge? 40 

 

JUDGE HASSAN:   Yes, perhaps just one, and thank you very much for that 

guidance.  Was that process of ground-truthing, so did that take place to 

inform the provisions of that plan as they were notified for submissions 

or did it occur at a later stage? 45 
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MR HELPS:   It certainly started during the process of completing the rural 

section of the plan.  Certainly in our area it was done inside that 

process.  Whether the further areas of Banks Peninsula completed 

inside that timeframe from memory I can’t say yea or nay but I believe 

they must have been to be included into the plan.  I am sorry I can’t be 5 

any more help - - - 

 

JUDGE HASSAN:   No, that is fine.  No, thank you very much for your help. 

 

SJH:   Thank you.  Anything arising from the Panel’s questions? 10 

 

MR……….   No, sir. 

 

SJH:   Anything or re-examination? 

 15 

MR GARDNER:   No, thank you, sir, no. 

 

SJH:   Mr Helps, thank you very much, it was a great help. 

 

MR HELPS:   Thank you. 20 

 

<THE WITNESS WITHDREW [11.26 am] 

 

SJH:   We have run a little bit over time because of this, Ms Crawford, and 

rather than start you for a couple of minutes we will take the morning 25 

adjournment until 11.45 and come back to you then.  Thank you. 

 

ADJOURNED [11.26 am] 

 

RESUMED [11.49 am] 30 

 

SJH:   Yes, thank you. 

 

 Just before I come to you, Ms Crawford, just to alert counsel; I think 

the Panel will probably have a few questions of you of the progress you 35 

have made to date and where you are heading with the matters we 

raised yesterday.  So nobody rushes away after we have heard from 

Ms Crawford and her witness.  Thank you. 

 

MS CRAWFORD:   Thank you, sir, and just on that matter of housekeeping, I 40 

am due and I know that this takes precedent, I am due at another 

board meeting on Regenerate Christchurch that started half an hour 

ago, so following our presentation if I may be excused, my junior 

counsel, Ms Osbourne, can stay on. 

 45 

SJH:   And she can deal with that matter? 
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MS CRAWFORD:   Thank you, sir. 

 

SJH:   Yes, by all means. 

 5 

MS CRAWFORD:   I am now turning to my junior counsel, who is going to 

manage this part of the process. 

 

SJH:   Thank you.  You just go when you feel comfortable then, Ms Crawford. 

 10 

MS OSBORNE:   I now call Ms Aston. 

 

SJH:   Thank you. 

 

15 
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<FIONA ASTON, affirmed [11.50 am] 
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<EXAMINATION BY MS OSBORNE [11.51 am] 

 

MS OSBORNE:   Please confirm your full name is Pauline Fiona Aston, but 

you are known as Fiona? 

 5 

MS ASTON:   Correct. 

 

MS OSBORNE:   You have prepared a Statement of Evidence dated 22 April 

2016 and a rebuttal statement dated 29 April in relation to chapter 9.5 

of the proposed Christchurch Replacement District Plan?  10 

 

MS ASTON:   Correct. 

 

MS OSBORNE:   And you have the qualifications and experience set out in 

your primary brief? 15 

 

MS ASTON:   Correct. 

 

MS OSBORNE:   Do you have any corrections to make? 

 20 

MS ASTON:   No. 

 

MS OSBORNE:   Please confirm your evidence is true and correct to the best 

of your knowledge. 

 25 

MS ASTON:   It is. 

 

MS OSBORNE:   Please read your highlights package, and answer any 

questions. 

 30 

MS ASTON:   My evidence addresses Silver Fern Farms’ concerns at the new 

chapter 9.5 provisions do not have significant recognition of existing 

industrial activities in areas where the environment is highly modified.  

Their existing operation adjoins Kaputone Creek identified as Nga Wai 

in chapter 9.5.  Silver Fern Farms have actively participated in all 35 

stages of the District Plan Replacement Plan including making 

submissions on all three stages. 

 

 So the relief that Silver Fern Farms seek is to amend the Chapter 9 

provisions and consequential amendments to other chapters as 40 

necessary or appropriate, to recognise or provide for the ongoing 

business needs of industry in particular an established industry in 

locations (INDISTINCT 2.51) for industrial purposes where the 

existing environment is highly modified and where public access to, 

and along the waterway margins, is not compatible with business 45 

operations and requirements. 
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 This could be by way of specific recognitions of the needs of the 

Silver Ferns Meat Processing and Composting Facilities at Belfast or 

more generic policy amendments.  Amendments are also required to 

avoid confusion and potential duplication between the applicable 5 

waterway provisions applying in different chapters including; 

chapter 8, Esplanade Strips; chapter 16, Industrial; chapter 18, where 

the Kaputone Creek under variable width margin along the stream is 

zoned Open Space and Waterway Margin Zone, and chapter 9.5.   

 10 

 I note that for example, additions to existing industrial buildings or new 

industrial buildings within the applicable chapter 6 ten metre waterway 

setback would be a discretionary activity under chapter 6 where 

adjoining a site of Ngāi Tahu cultural significance but non-complying 

and also concerns under Chapter 18.   15 

 

 My suggestion for relief includes amending policy 9.0.2.35 to ensure 

that in addition to utilities, activities at the Silver Fern Farm Meat 

Processing and Composting site are appropriate designed and located to 

maintain as far as practicable the values of ngā wai while having regard 20 

to the locational, technical and operational requirements, implementing 

the objectives and policies for ngā wai through the rules in Chapter 6 

Waterway Setbacks, and ensuring that a robust section 32 assessment is 

undertaken prior to adopting any proposed provisions requiring 

engagement with the runanga and that is to include consideration of 25 

alternative methods outside the District Plan. 

 

 The amendment to policy 9.2.35 is consistent with chapter 6, Policy 

6.6.1.1(1) which recognises that in taking a catchment wide approach 

to protecting the natural form function and ecology of waterbodies and 30 

their margins in city and settlement areas, provision of ecological 

corridors and public access may not be fully achievable because of 

historic development patterns or adjoining land use.   

 

  [11.55 am] 35 

 

 Moving onto the objectives and policy framework in section 32, in my 

opinion amendments as suggested above are necessary to be consistent 

with the Replacement Plan objectives and to satisfy the requirements of 

section 32.  Objectives of particular relevance include the strategic 40 

objectives which address both the importance of expediting recovery 

and longer term needs for economic development, fostering 

independent certainty and enabling businesses to establish and prosper, 

and sustaining the importance of qualities and values of the natural 

environment including Kaputone stream and Ngāi Tahu’s mana 45 

whenua cultural and spiritual associations with water and ensuring a 
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strong and enduring relationship between the Council and Ngāi Tahu 

mana whenua so that the Ngāi Tahu mana whenua are able to actively 

participate in decision making. 

 

 Secondly, Industrial zone policy 16.1.1(3) which is for a range of 5 

industrial zones including the Industrial Heavy zone as providing for a 

full range of industrial and other compatible activities and then 

chapter 9.5, my amended 9.0.2.35 which recognises that the 

maintenance of values ngā wai may not be practicably achievable in 

existing highly modified industrial environments such as the 10 

Silver Ferns farm site.   

 

 This is important context for objective 9.0.1(2) which requires the 

maintenance and enhancement to the natural character of Ngāi Tahu 

cultural values, associated waterbodies and (I) components of policy 15 

9.8.2.3 which requires enhancement of waterbodies, where degraded. 

 

 That is the end of my summary. 

 

SJH:   Thank you, Mr Conway? 20 

 

<CROSS-EXAMINATION BY MR CONWAY [11.57 am] 

 

MR CONWAY:   Thank you, sir.  Good morning, Ms Aston, just a couple of 

matters I want to raise with you. 25 

 

 You have discussed in your evidence the waterway setbacks and the 

need for clarity about what setbacks apply; I understand your position 

is you supply relying on the setbacks in other chapters in relation to the 

Kaputone Creek beside Silver Fern Farms site, is that right? 30 

 

MS ASTON:   I support relying on the chapter 6 waterway setback 

requirements, yes. 

 

MR CONWAY:   Yes, that is your position, thank you. 35 

 

 And turning to the policy amendment which you discussed in 

paragraph 3.8 of your rebuttal; what you are suggesting in terms of 

your highlights package and your evidence is that you would like some 

more recognition of existing industrial activities in this area and you 40 

can see the wording that is coming up on the screen.  So there are two 

3.8s, it is the second one there and there we see that your ones you add 

a reference to the specific lots by the Silver Fern Farms site and I just 

wanted to test with you, in terms of a policy approach, this is quite a 

specific drilldown approach for one particular site, isn’t it? 45 
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MS ASTON:   Yes, it is. 

 

MR CONWAY:   And in the context of a policy that is designed to deal with a 

range of ngā wai sites throughout the district, do you accept that this 

could potentially be adjusted or it may be too specific an approach for 5 

achieving what you are trying to achieve? 

 

MS ASTON:   Not necessarily, I mean in context I think in policies, for 

example, in the Regional Policy Statement which refer to an urban limit 

and no development beyond a certain limit which is defined very 10 

specifically, so there are – I know that is a much bigger area but there 

are site specific locational policies and documents.  It a suggestion – to 

be honest it is a pragmatic solution, whether it could be addressed by 

way of a rule but then the rule has to reflect the policy context or 

another approach would be to have a more generic policy response 15 

which follows along the approach taken in policy 6.6.1.1(1) where it 

refers to city and settlement areas that the requirement there is to 

provide ecological corridors and public access may not be fully 

achieved because of historic development patterns or adjoining land 

use.  So, I mean I am open to other ways of addressing the issue, but I 20 

was being pragmatic. 

 

  [12.00 pm] 

 

MR CONWAY:   Thank you, in terms of other ways of addressing it, I just 25 

wanted to test with you, if we are relying on zone rules in chapter 6 

waterway setbacks, in terms of certain areas in particular, the ngā wai 

sites; would it be more appropriate perhaps for the recognition of 

industrial activities to be something that we look to the industrial 

chapter for in terms of the policy support for the permitted and other 30 

rules in that chapter? 

 

MS ASTON:   The Industrial chapter already does have a policy about what the 

intent is, the Industrial Heavy zone is in terms of providing for 

industry, but it does not have anything about the question of providing 35 

for industry and therefore where industry adjoins a ngā wai site, it can 

continue to be permitted, so I do not think if you had the plan we can 

just rely on what is in the Industrial General zone policy. 

 

 And then you also look at the policy in 9.5; I think you would read it to 40 

say that, yes, the General Industrial zone provides for industry but it 

must occur within the constraints of the policy of other chapters as 

well.  So I do not think it would sufficiently recognise the situation that 

Silver Fern Farms finds itself in. 

 45 



 Page 2174 

  

Ch9: Natural and Cultural Heritage Commenced 18.01.16 

MR CONWAY:   As a planner; when you are applying a planning document in 

a consenting context, for example, you would be well used to applying 

different policy directions in different chapters that seek slightly 

different outcomes and come to a conclusion based on looking at all 

those side by side without necessarily having carve out in one for the 5 

other. 

 

 Would that be fair? 

 

MS ASTON:  Yes, yes, but – I mean you could argue if you wrote those two 10 

policy sections together, that you were still providing for the General 

Industry activity in this zone, but it was just required to be set back 

from waterways, and for new industrial activities in the zone, or many 

industrial heavy activities that would not be a problem, it is particularly 

a problem for this site because of the closeness that the existing 15 

buildings are to the stream; they are unusually close and that is a 

historic situation. 

 

MR CONWAY:   Thank you.  Thank you, sir. 

 20 

SJH:   Thank you.  Mr van Mierlo? 

 

<CROSS-EXAMINATION BY MR VAN MIERLO [12.03 pm] 

 

MR VAN MIERLO:   Thank you, sir.  Good afternoon, Ms Aston.  Most of my 25 

points have been covered by Mr Conway so I can be brief. 

 

 You have raised a concern about all applications within ngā wai being 

limited notified to runanga at paragraph 3.13 of your rebuttal. 

 30 

MS ASTON:   Yes. 

 

MR VAN MIERLO:   Yes – would you accept that if Ngāi Tūāhuriri, as the 

relevant runanga, are adversely affected by a proposal, then in the 

absence of an affected party approval, they are entitled to be notified of 35 

it? 

 

MS ASTON:   If they are adversely affected in a more than minor way under 

the identification conditions of the Act, yes. 

 40 

MR VAN MIERLO:   Thank you, nothing further. 

 

SJH:   Thank you.  Ms Dawson? 

 

MS DAWSON:   Thank you, Ms Aston. 45 
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 Just to make sure that I am clear about the additional changes that you 

still think are required.  If we take the Council’s provisions as the 

starting point; does the amendment to 90235 which was on the screen 

before or some alternative to that, and are there any other amendments 

that you are specifically seeking to define a position of the Council and 5 

the one that I am wondering about is the advice note on waterway 

setbacks regarding comments from the runanga? 

 

  [12.05 pm] 

 10 

MS ASTON:   Yes, what I have just suggested in my evidence-in-chief, I have 

talked about consideration of other options such as a protocol between 

the Council and iwi, in relation to engagement. 

 

 Really what I am saying is that there does not seem to have been a 15 

sufficient Section 37 assessment of the alternatives prior of coming to 

the position that is suggested by Ngāi Tahu or the amended version that 

is suggested by the Council. 

 

 So what I am saying is, I am suggesting that there are other options 20 

outside the district plan which may be appropriate.     

 

MS DAWSON:   So do you have a particular recommendation, or suggestion, 

to us? 

 25 

MS ASTON:   I don’t, no – I mean, I do not personally feel I know enough 

about what a protocol might cover, or the process. 

 

 But one of the concerns I have with any application being given to the 

runanga, if the Council is not sufficiently informed about – considering 30 

that the application is not sufficiently informed about Ngāi Tahu 

values, or the runanga values, is the ability to meet the timeframes 

under the RMA which are pretty tight once an application is filed with 

Council; they do have to respond within a very tight timeframe. 

 35 

MS DAWSON:   All right, yes – so you are alerting us to these matters, you 

are suggesting there may be alternatives but you – because I have not 

been able to see anywhere in your evidence – have not put a particular 

condition to us? 

 40 

MS ASTON:   I have not, no. 

 

MS DAWSON:   And are there any other specific amendments – sorry, to be 

clear about this – but through your two pieces of evidence that are still 

outstanding from your point of view? 45 
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MS ASTON:   No, because my recommendation is to rely on the chapter 6 

waterway setback rules, we have considered evidence on the chapter 6 

waterway setback rules, so I defer to that evidence - - - 

 

MS DAWSON:   Yes. 5 

 

MS ASTON:   - - - and we also do not with us – the submission that is filed on 

behalf of Silver Fern Farms also opposed the open space water margins 

I understand, of the site.  So in reading the submissions as a whole, the 

implementation that I recommend comes into different chapters, yes. 10 

 

MS DAWSON:   Yes, provided that from your point of view, provided that Ms 

Ferguson’s recommendation that chapter 6 in the waterway setbacks is 

relied on for rules, is implemented? 

 15 

MS ASTON:    Yes.  I do not think – it is probably confusing to rely on other 

chapter provisions as well, yes. 

 

MS DAWSON:   All right.  Thank you very much for that. 

 20 

SJH:   Thank you.  Dr Mitchell? 

 

DR MITCHELL:   I suppose just a followup question on exactly the same as 

Ms Dawson has just asked you about; I mean, had you thought about 

giving us some specific wording in addition to that in 3.8, so that we 25 

are clear on what it is you are seeking?  Because it is not clear to me. 

 

 I mean, you have raised some, what I would call “generic issues”, 

about what the problem is; but I am not sure that I am in a very clear 

position to know if we were to accept your evidence, how to actually 30 

fix it? 

 

MS ASTON:   Yes, I mean I think I would – I understand Ms Ferguson has 

suggested a protocol approach as well, so I mean if it would be helpful 

then we could confer on some suggested wording - - -  35 

 

DR MITCHELL:   I would be guided by the Chair, but I would have thought 

that was helpful. 

 

MS ASTON:   Yes, yes. 40 

 

SJH:   Well, it might have been more helpful before today actually. 

 

DR MITCHELL:   That is all, thank you. 

 45 

SJH:   Ms Huria? 
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MS HURIA:   No thank you, sir. 

 

SJH:   Judge? 

 5 

JUDGE HASSAN:   No thank you, sir. 

 

SJH:   Anything arising, Mr van Mierlo? 

 

MR VAN MIERLO:   No, sir. 10 

 

SJH:   Mr Conway? 

 

MR CONWAY:   No, sir. 

 15 

SJH:   Sorry, Ms Crawford? 

 

MS CRAWFORD:   I will jump back up, sir. 

 

SJH:   I was looking for your juniors name, my apologies – it is not on the 20 

schedule.  

 

MS CRAWFORD:   Apologies. 

 

 Just to confirm Silver Fern Farms will, and has, initiated discussion 25 

with Ms Ferguson on some of the provisions.  Conscious of timing; we 

will expedite those discussions and endeavour to provide constructive 

contact and I appreciate your comment about coming to the Hearing on 

solutions – that is a work in progress, but we will (INDISTINCT 

3.40). 30 

 

SJH:   All right, we are grateful for that, thank you. 

 

MS CRAWFORD:   If I may be excused? 

 35 

SJH:   Yes, you may. 

 

MS CRAWFORD:   (INDISTINCT 4.51) to which Silver Fern Farms are 

required to make following - - - 

 40 

SJH:   Look, I think if you leave your juniors to take any notes, that will be 

sufficient.  I think it is more the other areas that we are concerned 

about, you may stand down Ms Aston.  

 

MS ASTON:   Thank you, sir. 45 
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<THE WITNESS WITHDREW [12.10 pm]  

 

SJH:   I think it would be useful if we got some idea after yesterday there has 

obviously been some discussion since, where they have got to and 

where they are heading.   5 

 

 As a preliminary comment – and the Panel will have other comments 

and questions as you respond – but as a preliminary comment, based on 

what the evidence we have herd to date, our preliminary view, and we 

have yet to consider closings and other matters, so it is not a final view; 10 

but our preliminary view is that the Panel prefers the approach of 

Ms Ferguson to that of Ms Legarth. 

 

 The second comment I would make, and I think the Panel is in 

consensus on this, that the concept that you floated at questioning, 15 

Mr Conway, of a two-stage map process for flora and fauna is one that 

we are attracted to in this area as well.  There is a broader question as 

to whether or not we could introduce a notification/certification type 

approach similar to what we achieved in natural hazards to remove the 

need for this having to go through plan changes in the future, except for 20 

the most obvious cases. 

 

 We would also be interested in hearing the various trigger points I think 

of here you have got to on those trigger points.  So is there any other 

questions or comments before we hear from Council? 25 

 

 All right, well you had better go first, Mr Conway, if you would. 

 

MR CONWAY:   Thank you, sir – and yes, we have had some useful 

discussions already. 30 

 

 I can confirm that the approach we are in the process of developing to 

signal in this memo tomorrow is based around the Council’s proposal.  

It is one that would seek to retain the maps to their fullest extent, as 

proposed in Mr Pauling’s evidence to - - - 35 

 

SJH:   But there will be a two-stage map, there will be the blue and the - - -  

 

MR CONWAY:   Correct, sir.  And in essence what we are wanting to do is 

not waste the benefit of the effort that has been undertaken to date but 40 

recognising the concerns to make sure that this does not, I guess, tread 

too far down a regulatory approach for areas where there is potentially 

some concern about landowner awareness and level of imposition over 

and above the existing rules.  So the intent would be to essentially 

continue with the blue smaller circles and those in the operative plans 45 

which are essentially those and have a regulatory approach as signalled 
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in Ms Ferguson’s evidence for those, and I understand from discussions 

even this morning with the witnesses it seems like there is a general 

consensus is that kind of approach has some support. 

 

 In terms of the wider areas, what we are looking to do is base it on 5 

what Ms Ferguson has proposed, in that it would not have any 

additional rules in this chapter for those but it would rely on other zone 

rules and we are wanting to make sure that in terms of matters of 

discretion and triggers that would require consideration of Ngāi Tahu 

values, those are set at an appropriate level so that there is no, your 10 

height in relation to boundary things are not caught. 

 

 You are really saying; “What aspects will run the risk or having a, an 

effect on these values and how can we ensure that that is clear in the 

provisions?” 15 

 

 So it is not an approach that is the same as the 9.1 approach, with the 

two-stage SESs.  It is one where there would be, we would be seeking 

to explore having some level of regulatory involvement, but set at a 

level that did not impose a substantially greater burden on landowners. 20 

 

 And that is a specific matter about which Panel feedback would assist, 

as the parties proceed further on this because what we are not wanting 

to do is proceed down the track of working towards drafting something 

up if that is not an area where the Panel would contemplate going. 25 

 

SJH:   But the regulatory, in the broader circle, will be more light-handed? 

 

MR CONWAY:   Yes. 

 30 

SJH:  What I would like you to consider exploring is, if there is more 

information becomes available and it becomes more certain, and there 

is landowner consultation agreement et cetera, a process that could take 

that into the equivalent of the blue circle or the specific parts of the 

broader area without having to push everyone through a plan change. 35 

 

  [12.15 pm] 

 

 Now I know there are great difficulties with that. We do not expect an 

answer to that tomorrow, but at a longer – you talked about a longer 40 

period, I said I would not give you three weeks but perhaps if you 

could solve this problem I would give you three weeks, Mr Conway.   

 

 We would like you – I would like you anyway; I am speaking for 

myself here – to explore that, because that accords in my view with the 45 

Order in Council need to reduce cost regulation, et cetera. 
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 So I will just see if there is any other, do you have any queries, Judge, 

or comment? 

 

JUDGE HASSAN:   Only to say that I think conceptually it is definitely worth 5 

exploring that approach, in the sense of, whether it is framed as a 

condition precedent to the regulation applying or some other thing 

triggered in some way to avoid a plan change consequence, in the sense 

that it seemed to also align reasonably well with the theories of 

cross-examination this morning. 10 

 

 But I guess we have not heard from Mr van Mierlo on that yet. 

 

SJH:   Ms Huria? 

 15 

MR CONWAY:   Sir, if it would assist, I did have some additional comments 

about matters we discussed. 

 

SJH:   Yes, sure. 

 20 

MR CONWAY:   But I can wait, if Ms Huria’s question is best answered now. 

 

SJH:   Well I think it is probably best answered now and then I will come back 

to you. 

 25 

MS HURIA:   Mr Conway, my concern is that it feels like the Council’s failure 

to co-ordinate with landowners means that only the old 

Banks Peninsula plan sites are the ones that are kind of ratified now, 

despite all the work and the evidence we have had from Ngāi Tahu. 

 30 

 So we have got these other circles – and I understand the concerns of 

landowners, for sure – but I just feel that failure by the Council has 

really worked against the evidence that we have heard from 

Ngāi Tahu? 

 35 

MR CONWAY:   I am not sure whether you are wanting me to address the 

question of failure that you raise now, but in terms of the process we 

have been in at the moment, obviously there have been constraints in 

the ability to go out now and talk to each of these landowners, but as a 

way of trying to ensure that where possible these blue areas might be 40 

able to be expanded slightly through this process; one of the other 

matters that the parties have been exploring is whether any areas in the 

outside circles where we are aware of landowner agreement and I think 

it is the parties in the room who could perhaps assist most, close to you 

with that in the present process, the Council, Crown and Ngāi Tahu. 45 
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SJH:   I think Ms Huria is concerned that outside of Banks Peninsula there will 

be nothing, but in fact there are notified areas within other areas that 

are picked up – Is that correct? 

 

MR CONWAY:   I would have to go back to the maps to double check, but 5 

there are, essentially the starting point would be what was in the 

Council’s notified proposal. 

 

SJH:   That is right, and there were areas notified for Sumner, et cetera? 

 10 

MR CONWAY:   That is right, and then going from there, it should also be 

clear that in terms of the outer circles, for the wāhi tapu and wahi 

taonga sites, we would also be looking to include the ngā tūranga 

tupuna and ngā wai sites in that category of areas that are mapped and 

that are also subject to the same approach of seeking to rely on existing 15 

consent triggers set at an appropriate level.  

 

 So to the extent that those areas would still recognise the significance 

of these areas to Ngāi Tahu, I think that is an important step and that is 

particularly why the Council and parties have been keen to ensure that 20 

the benefit of that work is not lost. 

 

JUDGE HASSAN:  Which was I guess one of the reasons that I made an 

observation about the theories of cross examination particularly given 

you are on your feet and you were asking Federated Farmers about 25 

these matters this morning and I was interested based on that, based on 

the Chairman’s initial observation around a process that can ideally 

avoid plan change. 

 

MR CONWAY?   Yes. 30 

 

JUDGE HASSAN:   And presumably it could involve maybe some sort of rule 

which effectively sets a condition precedent to the application of the 

rules applying on some trigger, effectively triggering them in, without 

having to plan change them in? 35 

 

  [12.20 pm] 

 

MR CONWAY:   Yes, thank you, sir, that is worth exploring and what I heard 

from Ms Reilly was that there was a general acceptance, that there may 40 

be a way that that could be done. 

 

SJH:   Now, you wanted to add something, sorry? 

 

MR CONWAY:   Yes.  The other aspects that we would seek to include are 45 

obviously the objectives and policies in this topic 9.5, we would seek to 
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continue with those, those are subject to a much higher degree of 

agreement than perhaps the rules were so that is an area where we think 

there is benefit in continuing.   

 

 The other aspect that would tie into the question of consent triggers is 5 

the question of notification and wanting to ensure that where consents 

were required at that threshold level, there was also an 

acknowledgement of a notification requirement of Ngāi Tahu, unless 

written agreement, written approval, had been received.   

 10 

 The precursor to that is obviously the policy that we were discussing 

yesterday, around the engagement in consultation with Ngāi Tahu, and 

so it would be a matter of looking at how that fitted into the process too 

and also really looking at the future engagement and future work policy 

which ties in with your comments, sir, about the ability to perhaps 15 

bring some of these areas in with a process less former than a plan 

change. 

 

SJH:   I think also though, Mr Conway, in terms of engagement; what the last 

couple of days have illustrated, that the need to be broader engagement 20 

so that it is just not a discussion – and I can understand how this 

happened, and I am not being critical – but there needs to be a broader 

engagement than just between Council and Ngāi Tahu, it has got to 

extend broader than that. 

 25 

 You picked that up, so I am just making the comment. 

 

MR CONWAY:   Well it ties in perhaps to the next part which is how do we go 

about this and we are looking at proposing essentially a drafting session 

that would be open to all submitters on chapter 9 who wished to come 30 

along and have input into the drafting of this but one of the things that I 

am hoping that we can achieve is perhaps getting out the Panel 

direction on whether – on the scope of that session and in particular to 

help focus the parties on implementing this principal approach as 

opposed to discussing what an approach might be, in other words it 35 

might be more useful and more focused in the session itself if we have 

a clear steer from the Panel so that end, I can signal that we will be 

inviting any further comment from the Panel as it considers these 

matters. 

 40 

SJH:   Thank you.  And I will just make the comment on strategic directions, I 

think it is 3.3.16, I think the Panel’s consensus there is we prefer 

Ms Legarth’s rather more succinct version, than the rather longer one 

of Ms Ferguson’s.  

 45 
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MR CONWAY:   Sir, I think that is something that would go into that drafting 

discussion, too.   

 

SJH:   Yes.  Ms Dawson? 

 5 

MS DAWSON:   Just a couple of queries. 

 

 Within Ms Ferguson’s draft rules, I know we have talked about the 

silent file areas, and the blue versus the gold areas, but there are a 

number of other just where she has refined discreet types of sites where 10 

she has recommended some rules for example the wāhi tapu sites that 

have come through the Heritage New Zealand, identification process, 

islands, some maunga I believe, quite discreet sites where there is some 

targeted rules. 

 15 

 Is it your intentions to date that they would go into the – if they were 

not already in the district plan, in the operative plan or in the notified 

version, I mean, would those sites go into the sort of dotted for 

information purposes bucket, bundle, or would it be intended to 

continue with the approach in Ms Ferguson’s evidence? 20 

 

MR CONWAY:   The approach in Ms Ferguson’s evidence would be our 

starting point, but I recognise we would need to look at the extent to 

which we can confirm whether a landowner is aware of that site, who 

that landowner was and the extent to which that site is somehow 25 

recognised. 

 

 One of the matters that we had considered was obviously there is the 

blue circle from the Banks’ plan, there are also other areas where they 

are Heritage New Zealand sites and they give recognition through some 30 

other process, not in a District Plan sense but they are established pā 

sites, for example; we would want to look at whether there are some of 

those that are not in fact controversial and that could be carried over as 

well because again it would be seeking to ensure that we are not losing 

the benefit of those.  35 

 

 In terms of some of those specific categorisations within say 

ngā tūranga tupuna, in terms of islands and natural features; the aim 

with those was to really have a targeted approach considering the 

particular reasons why those islands were important, and that is 40 

something that the Council would want to pursue within the bounds of 

what I have just outlined. 

 

MS DAWSON:   And just speaking for myself – I mean, not using the benefit 

of some of the work done by Mr Davis and Mr Pauling, it is a good 45 

idea, subject to the whole understanding of what landowners know or 
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do not know or have not had a chance to know in the past, because I 

recall both Mr Pauling and Mr Davis, particularly when they were 

talking about extensions or changes to the boundaries, they would say 

to us “well that area is owned by the Crown” or “that area is owned by 

the Council”. 5 

 

 So in some of those instances you may be able to quite quickly 

determine whether the landowner is perfectly happy with the approach 

rather than, because of the nature of the landowner or the way the land 

is held, et cetera? 10 

 

MR CONWAY:   Yes, and that is very much an investigation we are 

undertaking at the moment, so that they can inform that question. 

 

MS DAWSON:   That would be good. 15 

 

 So just one other lesser point; when you are talking about the way the 

matters of discretion or assessment matters are framed in relation to the 

areas that are more for information purposes or with a lighter 

regulatory hand and you talked about targeting it to the sorts of 20 

activities that may have adverse effects, would it be worth considering 

the targeting, the way the matter of assessment or discretion is written 

that also recognises that the ground-truthing has not been done, in other 

words it is not the same as a matter of discretion where there is more 

definitive specific information known – In other words; to ensure the 25 

burden of that assessment matter reflects the level of knowledge about 

that site at the moment. 

 

MR CONWAY:   It is a matter worth considering I think but in terms of 

whether you make a distinction and have a given approach there. 30 

 

 I think the matters of discretion would be – obviously they have been 

sitting in that other chapter, we would be looking at things like 

earthworks over a certain extent for example and I think in recognition 

of the work that has gone into these areas I think it would be important 35 

to try and ensure that these matters could be considered at that stage 

and it may be a slightly different regulatory response if it is not a – call 

it a ground-truthed - - - 

 

MS DAWSON:   It is maybe just in the way that they are worded in terms of 40 

how definitive their - - - 

 

MR CONWAY:   Will enable some differentiation.  

 

MS DAWSON:   Yes. 45 
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MR CONWAY:   Okay, we will take that away and consider it, thank you. 

 

MS DAWSON:   All right, that is all from me, thank you. 

 

SJH:   Thank you.  Dr Mitchell? 5 

 

DR MITCHELL:   Thank you, sir.  Thanks, Mr Conway. 

 

 Just following on from that; it just seems to me there is a fundamental 

difference between having statements that are for information purposes 10 

versus something that is a matter of discretion and I think the policy 

response to that needs some very careful consideration, because I can 

see a scenario developing that the areas outside the silent files actually 

become way more complicated than those that are within it because 

there is no guidance within the plan as to how to assess those matters. 15 

 

 So I think I am concerned potentially around that, and that is why I 

think there is a distinction to be drawn between matters that are 

included in the plan for information purposes versus those that relate to 

subsequent matters of discretion, so that would be worth considering 20 

from my point of view if I explained that clearly. 

 

MR CONWAY:   At this stage the Council is not proposing simply to have any 

of these in there for information purposes only, we are exploring 

having that regulatory approach where it is a matter that is considered 25 

subject to those other zone rules, so if that helps clarify that matter. 

 

DR MITCHELL:   I think it potentially does, but I just think you need to be 

careful in the drafting to ensure that you are actually not creating 

untended consequences by making the matters of discretion broad and 30 

generically defined such that no-one is any of the wiser about how to 

apply them so you might have the perverse consequence of saying it is 

actually a whole lot easier to do something in the blue circles because it 

is defined.  Whereas in the other more unknown areas it becomes 

incredibly complicated, because there is no guidance. 35 

 

  [12.30 pm] 

 

 And on that basis, it seems to me that there needs to be some pretty 

careful consideration at policy level around process going forward as 40 

well, so that it is again clear how those matters are intended to evolve 

over time, as information becomes available. 

 

 And I would have thought the certification process – certification, I do 

not think it is a certification process – but I mean if within the outer 45 

areas, there is agreement between the Council, the runanga and the 
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landowner, that a set of rules that are in the plan can apply, it would 

seem to me to be a simple matter to tick that box and it becomes part of 

the planning regime.  I would have thought that was straightforward? 

 

MR CONWAY:   Just if I can go back to that previous point, sir, in terms of 5 

the direction are you suggesting perhaps more direction up at the policy 

level about how that might flow through in those areas and how you 

might provide for that certification or equivalent approach.  Is that what 

you were thinking or were you think of more - - -  

 10 

DR MITCHELL:   I was thinking of partly that, but I was also thinking around 

the broader approach to actually what is – I am not sure if 

ground-truthing is necessarily the right word, but there is a process of 

ground truth that is being contemplated.  Everybody seems to think that 

is a worthwhile exercise. 15 

 

 I am assuming that some of that might potentially happen in a shorter 

order than others and I would have thought that it was important not to 

have that lost by just everyone saying, “Oh, yeah, we will get on with it 

and do it” – and then 10 years later nothing has happened. 20 

 

 So I would have thought there should be a policy response that needs to 

be spelt out by way of a process that is going to be followed long term. 

 

 And my final point is, which is sort of a request really, is that 25 

oftentimes when there are panels of people drafting these things, then it 

becomes a horse trade, in that “I can have this policy if you can have 

that one”, and the cohesiveness of the actual regime can be lost if 

something is inconsistent with another part and it would be helpful I 

think, as part of your process, that if somebody that is not involved in 30 

the nitty-gritty of drafting it can actually sort of look at it from a 

workability point of view and make sure that it is consistent as between 

itself and where it is referencing external material, that it makes sense, 

instead of figuring out later on, actually there is a never-ending loop 

that we go round here because they are not consistent internally. 35 

 

 So that would be of great assistance to in particular Ms Dawson and 

me, I would say. 

 

MR CONWAY:   Thank you. 40 

 

SJH:   And that is a problem we have wrestled with through this process and 

had not put out and it is better if it can be sorted out before it gets to us.   

 

 Judge, did you have anything? 45 
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JUDGE HASSAN:   No, nothing further, thanks. 

 

SJH:   All right, thank you Mr Conway.   

 

 I am sorry, I should have just added the other point that Dr Mitchell 5 

raised is; I would be concerned if it is left on the basis that we heard 

about for flora and fauna of what occurred that there was, after the 

consent order in the Environment Court things were to be done in five 

years and we are 14 years later and they were not.   

 10 

 So it needs to be done in a way that does not allow that kind of 

open-endedness to occur, which is why “certification”, I agree is 

probably the wrong word, but a process where there was certain criteria 

reached that could just slot into the existing plan with a set of rules. 

 15 

 Mr van Mierlo? 

 

MR VAN MIERLO:   Thank you, sir, and thank you to the Panel, that has been 

very helpful conversation and guidance that has been provided there. 

 20 

 I can confirm that what Mr Conway described in terms of a process and 

a direction going forward is consistent with what we discussed both last 

evening and this morning.  From Ngāi Tahu’s perspective it is of key 

importance to seek to ensure that the maps are included in the plan.  

There has been a great deal of work undertaken and it would be a great 25 

shame if that was not - - -  

 

SJH:   We recognise that strongly, Mr van Mierlo. 

 

MR VAN MIERLO:   Yes, confirming the approach with regards to the blue 30 

circles and carrying over those from the existing plans and then for the 

balance of the sites, linking to existing rules within the plan structure.  

There is, I think, some opportunity which we wish to explore a little bit 

further with regards to Council land, Crown land and Ngai Tahu land 

and that picks up on the point raised by Ms Dawson that we think there 35 

are some areas there where agreement of landowners can be confirmed 

relatively quickly within this process and there is the potential for a 

more refined rule structure to apply there.  We would like to look at 

that. 

 40 

  [12.35 pm] 

 

 And, as Mr Conway confirmed, retaining objectives and policies, 

including the engagement policy which was circulated last week, and 

the notification clause but ensuring that notification does not 45 

unnecessarily pick up on minor activities, activities which do not affect 
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cultural values such as recession planes, et cetera, that we have talked 

about, and certainly take on board with regards to future work and 

looking at a mechanism that gives some certainty around that.  We 

appreciate that is a real concern, so the guidance there is gratefully 

appreciated. 5 

 

SJH:   All right, I will see if there are any questions.  Ms Dawson? 

 

MS DAWSON:   No, thanks. 

 10 

SJH:   Dr Mitchell? 

 

DR MITCHELL:   No, thank you. 

 

SJH:   Ms Huria? 15 

 

MS HURIA:   No, thank you, sir. 

 

SJH:   Judge? 

 20 

JUDGE HASSAN:   No, thank you, sir. 

 

SJH:   Thank you, Mr van Mierlo. 

 

 Mr Gardner, I know you have come to this late but you have heard the 25 

direction we are going, we are really expecting a memo to pick up this 

strand of work by close of business tomorrow and we will give three 

weeks, Mr Conway, to continue this work and to come back, which if 

you need facilitation because of the concerns that were expressed by 

Dr Mitchell about horse trading in the planner’s session, we are quite 30 

happy to organise that.   

 

 So Mr Gardner, for Federated Farmers are you comfortable that that is 

a way forward that meets your concerns? 

 35 

MR GARDNER:   Yes, indeed, sir it is. 

 

SJH:   And meets a number of the jurisdictional matters you raised earlier? 

 

MR GARDNER:   Yes, I think it would, sir. 40 

 

 But one thing I have got to note here is, it is fine if there is landowner 

agreement.  I think the rider I would add to that would be there needs to 

be proper consultation with the landowner, the landowner needs to be 

fully (INDISTINCT 1.43) – I think in this is the Wellington 45 

International Airport is a leading case in regards to consultation.  I 
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think we want to see that had been followed and clear evidence that 

that had been followed. 

 

 I think when there is landowner disagreement there, I think, sir, I 

cannot see a way round other than the first schedule process, where the 5 

landowner does not agree.  And it may well be there is good reason or 

the landowner, he may well have expert evidence with disagrees with 

the Council and the iwi authority. 

 

SJH:   Well that may be the outcome but that is something that you have got an 10 

opportunity to explore with some not exactly leisure time, but not quite 

so rapidly. 

 

MR GARDNER:  Yes, but I think with those two comments we are 

comfortable with the way it is going, sir. 15 

 

SJH:   All right, thank you.  Does anyone have any questions, Mr Gardener?   

 

 Ms Osborne, it doesn’t really concern your – thank you. 

 20 

 All right well thank you very, very much for that and if there is any 

further guidance you feel you need when the process gets under way or 

if there is anything you want to put in the memorandum to be filed 

tomorrow that you would like response from the Panel on, please do so. 

 25 

 Those who have been here for 9.5 may now be excused and 

Mr Conway, we will come to you on topic 9.3. 

 

MR CONWAY:   Thank you, sir.   

 30 

SJH:   And could I just say thank you very much.  The Panel is appreciative of 

the co-operation we have had from all the parties in the 9.5 hearing.  

Thank you. 

 

MR CONWAY:  Thank you, sir. 35 

 

 Now yesterday I spoke to part of the document with our supplementary 

opening legal submissions dealing with chapter 9.5.  There is a section 

on the start that is slightly more brief about section 9.3 as well.  I do not 

propose to take you through that in detail but in essence it covers two 40 

matters.  The first is the Council’s revised approach to heritage 

interiors.  That is the matter that is the subject of three additional 

statements of evidence that you will hear today. 

 

 There has been no additional evidence filed by submitters in relation to 45 

heritage interiors but in essence the approach that is taken is to focus 
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the scheduling of heritage interiors on Council buildings rather than 

extend it more broadly than that, in light of the ability of the Council to 

bring together that schedule in the timeframe available.   

 

 And the intent, if I can give an overview, was to enable an approach 5 

where there could be provisions in the plan that dealt with scheduled 

heritage interiors so that as any future interiors are able to be brought 

onto the schedule, there are planning provisions in place that will apply 

to those and so that that end it seems this is a matter perhaps, slightly 

differently to the one we have just been discussing, I do not see any 10 

other way than through a plan change, but it may be that the Panel has 

got some other suggestions about that as we go through. 

 

  [12.40 pm] 

 15 

 But it is certainly the Council’s intent that there would be a process in 

the future, outside this process, of working with the owner of a heritage 

building; say these areas of interior fabric that we consider are worthy 

of protection and then following that, to have a plan change that 

brought those into the schedule and the plan. 20 

 

 That is about all I think I will say about interiors at the moment.  We 

have obviously got Mr Matheson, Ms Ohs and Ms Rachlin who will 

deal in more detail about that. 

 25 

 The second part of the matters I have discussed in opening are really 

the progress that has been made since the Panel’s 22 February Minute, 

which I am hoping you will see we have been responsive to.  There is a 

revised proposal, the most recent one filed on 20 April, but it is dated 

on the top the 21st in red, and that sets out – we have got a clean 30 

version and a tracked version. 

 

 The tracked version shows the changes that have been made really to 

re-orientate the proposal around the comments that have been received, 

and build in some key matters to recognise those comments and in 35 

particular, recognising the impact of the earthquakes to a greater degree 

and the realities in terms of financial and engineering constraints that 

building owners may face, both in terms of whether a building should 

be scheduled and in terms of the degree of modification that a building 

owner may undertake when they have a scheduled building. 40 

 

 It also adjusts the approach to make it clear at a policy level that 

interiors are protected only where they are identified in the plan 

schedule so that change follows through into those provisions too. 

 45 
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 There have been considerable changes too in relation to the rules and 

they have been focused on advancing in matters discussed through the 

various stages of the Hearing, in particular, around the use of 

certification and processes less formal than consent applications in 

order to enable works to either be confirmed as fitting within a 5 

permitted activity rule, confirmed as – well, have fabric that is already 

identified as heritage fabric, confirmed as not actually being heritage 

fabric, but also to enable certain works to be undertaken under the 

supervision of an experienced professional, heritage professional. 

 10 

 The adjunct to that is the definition of ‘heritage professional’ which has 

been added to those definitions and that has been, again, the subject of 

considerable discussion between the parties through the further 

mediations. 

 15 

 I am not sure, sir, what particular process you had in mind for feedback 

on the Proposal, but one of the maters that we had set aside today for, 

was to receive any other Panel feedback on this Proposal before we 

proceed to closing, and so - - - 

 20 

JUDGE HASSAN:   Mr Conway, just on that matter, I think it may be that 

different Panel members are not sufficiently tuned in to the final 

drafting elements of what is proposed at this time to give you specific 

feedback on drafting matters, in the nature of a drafting session. 

 25 

 But for my part, I am particularly interested in some of those areas 

which have or have not moved in light of our Minute, bearing in mind 

one or two of the areas of contention that remain in that area, 

Tailorspace being one.   

 30 

SJH:   Particularly given our preliminary findings. 

 

JUDGE HASSAN:   So in those matters of principle are uppermost in my mind 

at the moment as opposed to the specifics of the drafting.  I do not 

know whether the Panel members are in the same boat on that – It 35 

might be that we need to come back on that later as we work through 

some detail on it. 

 

SJH:   Ms Dawson? 

 40 

  [12.45 pm] 

 

MS DAWSON:   Well like Judge Hassan, I am very grateful for the degree of 

movement and change that has been brought, particularly to the 

objectives and policies in light of our Minute and the way they have 45 

been reformulated and restructured, but I apologise, I am not 
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sufficiently over the detail of the drafting to be able to give feedback in 

any detail at the moment, and maybe we just need to think about a way 

of achieving that in an efficient way.  

 

SJH:   Dr Mitchell. 5 

 

DR MITCHELL:   I guess the only comment that I have got, is that it seems to 

me that some of the redrafted policy is still quite loose in that it goes 

into great detail to list a whole lot of criteria that generally apply, but it 

is prefaced by the fact, you know, to consider matters including the 10 

following, and that is a great deal of effort to say, ‘Here is the list of 

things but it is only a guidance note it seems to me, you know, so it 

takes a lot of typeface to list a whole bunch of matters at a policy level 

that are considered to be important but it is not exclusive, and I would 

have thought that just makes the whole framework more uncertain, and 15 

you either have a list that is inclusive or you have no lists at all, not a 

sort of a “Here is the list as we have thought about it at the moment”, 

but we might have a whole lot of other factors that come into play at a 

later date.  

 20 

 Personally, I do not think that gives anybody much certainty about how 

that policy framework will apply in future, but that is a preliminary 

view. 

 

SJH:   Ms Huria? 25 

 

MS HURIA:  No, thank you. 

 

SJH:   I think the answer is; we will hear the evidence today and we will issue a 

Minute around the drafting matters in particular. 30 

 

 I suppose the comment I have is in some areas there has been 

significant movement and response to the Minute, in other areas there 

seems to have been none, because apparently despite the concession of 

the Council’s witness, the Public Trust Building did not have heritage 35 

built value. 

 

 It is still being protected according to the Tailorspace submission; you 

are still seeking a protection? 

 40 

MR CONWAY:   Sir, the listing has been amended so it applies to the façade 

only. 

 

SJH:   I understand that. 

 45 

MR CONWAY:   But I am not sure that - - - 



 Page 2193 

  

Ch9: Natural and Cultural Heritage Commenced 18.01.16 

 

SJH:   And we gave a preliminary view on that. 

 

MR CONWAY:   Sir, that preliminary view was considered in some detail, and 

it has been the subject of further mediation. 5 

 

SJH:   But you are calling no more evidence on it? 

 

MR CONWAY:   No further evidence on it, sir. 

 10 

SJH:   All right, well I think we will then proceed with your witnesses then. 

 

MR CONWAY:   Yes, and the evidence that is being called has been 

specifically focused on the area where - - - 

 15 

SJH:   I understand that. 

 

MR CONWAY:   - - - we have been allowed to provide further, and that is 

some interiors.  But there are a number of matters where – and in terms 

of drafting, you have got the amendments there, in terms of the site 20 

specific matters, I think the intent was that today was dealt with the 

drafting and there were some matters that will still need a Panel 

decision. 

 

SJH:   Yes, of course, I am aware of that. 25 

 

MR CONWAY:   And if there was any – I would be grateful obviously, for any 

further feedback on provisions and I am envisaging that following 

today, we will not need to reconvene necessarily, I understand it would 

be challenging from the timing perspective - - - 30 

 

SJH:   I think we are at a stage where we will just have to make decisions on 

matters. 

 

MR CONWAY:   Yes, and I think proceeding to closings after receipt and 35 

response to any further Panel feedback would be where we are at. 

 

SJH:   All right, thank you.  If you call Mr Matheson. 

 

MR CONWAY:   I call Mr Matheson. 40 
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<ALAN ROSS MATHESON, affirmed [12.48 pm] 
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SJH:   Yes, thank you. 

 

<EXAMINATION BY MR CONWAY [12.49 pm] 

 

MR CONWAY:   Good afternoon Mr Matheson.  Can you please confirm your 5 

full name is Alan Ross Matheson? 

 

MR MATHESON:   It is. 

 

MR CONWAY:  And you have prepared a supplementary statement of 10 

evidence dated 20 April, which refers to your qualifications and 

experience in an earlier statement and addresses the question of 

heritage interiors? 

 

MR MATHESON:   It does. 15 

 

MR CONWAY:   And do you confirm that that evidence is true and correct? 

 

MR MATHESON:   Yes, it is. 

 20 

MR CONWAY:   Could you now please give the Panel a brief overview of that 

evidence and then answer any questions. 

 

MR MATHESON:   Certainly.  Good afternoon.  I have not prepare a 

highlights package because the evidence is quite short, but I just 25 

wanted to pick up on a couple of matters. 

 

  [12.50 pm] 

 

 Going to paragraph 3.2 – and I have set out there in my executive 30 

summary that I identify that the format of where we have got to in 

terms of the interior fabric for Council buildings is helpfully providing 

both a technical and a framework that could be applied in future plan 

changes. 

 35 

 I just want to make that clear that I do not see that framework as being 

set in stone.  It fits nicely for what we had for the Council buildings, 

with their conversation plans and so on, but I do not know that that 

approach is going to be applicable as we look forward into other sites 

and buildings and so on.  So I just wanted to make that clear I am not 40 

seeing that as being a set-in-stone process.   

 

 Moving to paragraph 4.2, where I have set out that we did not support 

that interim protection rule.  Council is satisfied that we will leave 

matters as they are at the moment.  But really, we are really wanting the 45 

time to think about how we approach this matter in the future.  I think 
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the Council needs to do some work around prioritisation.  What are the 

important heritage features we need to be working on.   

 

 Other factors, such as which buildings are at risk, where are 

developments occurring, where is Council best to place its approach to 5 

managing heritage. And I note there the involvement of 

Heritage New Zealand as being particularly important in dealing with 

that approach. 

 

 For the rest of my evidence, in section 5, I just take you through that I 10 

have been involved in all aspects of the interior fabric work.  I have 

been reasonably directive to the team as to what they should and should 

not do, taking into account the clear direction the Panel set, that you 

were looking for certainty, you were looking for clear description.   

 15 

 I have noted there that some of the terms used were not familiar to me, 

but I am quite satisfied that a number of the terms have a technical 

architectural understanding of them, and my instruction to the team was 

where those are quite architectural ones, either use a more general term 

or a description.  So hopefully that is what has come through in the 20 

appendices; if it has not, then more than happy to continue working on 

with that. 

 

 In terms of future plan changes, in chapter 6 – and I think the Panel has 

talked about this already; it is very hard to commit the Council to future 25 

work.  We live in a political world.  That is the nature of what we are 

doing.  What I would, helpfully hope that through our objectives and 

policies in this chapter there is a clear commitment to the Council that 

future work is required, to the extent that that is in there it does give 

staff the ability to take those matters through to the annual plan process 30 

and effectively say through the District Plan there is a commitment 

here for future work, it gives us something to hang our hat on, to secure 

the additional funding.  

 

 Having said that, in the absence of that additional funding being 35 

available, I can confirm – as I have set out in the end of paragraph 4.3 – 

that there is a scope within the work programmes and budgets already 

allocated for Council to carry on doing the additional work over time, 

without additional funding.  The additional funding would be required 

if we decided to go on a shorter timeframe to do the work. 40 

 

 With those comments I am happy to answer any questions.  Thank you, 

sir. 

 

SJH:   Thank you.  Ms Huria? 45 
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MS HURIA:   No hank you sir. 

 

SJH:   Dr Mitchell? 

 

DR MITCHELL:   Thank you sir.  Good afternoon Mr Matheson, just a couple 5 

of things. 

 

 Obviously the modified proposal is quite extensive and I think we are 

all coming to grips with the specifics, but can I just clarify; my 

understanding is that in terms of the way that the interiors issue is 10 

addressed, it is simply in the schedules, and there is no policy direction 

relating to that – or have I missed that? 

 

  [12.55 pm] 

 15 

MR MATHESON:   I think if you look at policy, it will be on page 5 of the 

revised proposal.  So it is under number C6 – sorry, I am looking at the 

version 2104, and I have got page 5, sorry, I am looking at a track 

change version, we are looking at a clean version here, thank you.   

 20 

 In that policy there which is about scheduling significant heritage 

places, then you will see under D that there is a specific policy about 

interior heritage fabric.  So that is one example of where it has come 

through in the policies.  If it needs to be clearer then we will revisit that 

as well.  Thank you. 25 

 

DR MITCHELL:   Thank you, that is helpful clarification.  I wonder, again, 

whether you think there might be any value in having something 

around process in the future.  Because it seems to me you can protect 

heritage by scheduling it.   30 

 

MR MATHESON:   Yes. 

 

DR MITCHELL:   Or you can protect it by reaching agreement with the 

landowner – sorry, or the building owner, that certain rules will apply 35 

with their approval? 

 

MR MATHESON:   Yes. 

 

DR MITCHELL:   And I wonder whether you think a mechanism such as that 40 

might have some utility – which is again, very similar to the 

conversation we had in relation to the earlier chapter; would something 

like that have some merit do you think? 
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MR MATHESON:   Yes, I think it would, and having just made the comment 

about sort of some policy direction for future work, looking at D, 

probably something a bit more directive might be helpful for us.  

 

DR MITCHELL:   All right, thank you, that is helpful.  And I suppose, just in 5 

terms of Section 32, there is a general presumption about whether it is 

preferable to act or not act, in terms of putting something into a 

planning framework.   

 

 Given that the Council owns all the buildings where interior heritage is 10 

to be protected, and given that all of those buildings I think are already 

scheduled under the Historic Places legislation, is it necessary to 

schedule the interiors at all? 

 

MR MATHESON:   Yes, it is.  I think I may have answered this question in 15 

another forum.  It is the same reason we have zones relating to reserves 

that the Council owns.  The Council is a large organisation, it has 

different arms within it, and it is very hard sometimes to manage those 

other arms of Council.   

 20 

 I am comfortable that this is really sending a very clear policy position, 

which has been accepted by the Council as the political arm, that 

Council speaks with one voice, and the interiors are protected, and that 

is what we wanted to put in the plan.   

 25 

 It also helps to show that Council is not treating itself differently to any 

other property.  I am hoping the same level of restriction or control or 

management. 

 

DR MITCHELL:   All right, thank you very much, that is helpful, thank you 30 

sir. 

 

SJH:   Thank you.  Ms Dawson? 

 

MS DAWSON:   Just moving on from the first question you discussed with Dr 35 

Mitchell.  Am I right in my observation that there is no policy in there 

at the moment relating to any future work programme? 

 

MR MATHESON:   No, there is not – and just picking up on that, it may be 

helpful if we were to give us something to hang a hat on. 40 

 

MS DAWSON:   Hang your hat on, yes – so on the basis of that comment it 

would be a helpful addition? 

 

MR MATHESON:   Yes it would, thank you. 45 

 



 Page 2199 

  

Ch9: Natural and Cultural Heritage Commenced 18.01.16 

MS DAWSON:   Thank you.  No that is all, thank you very much. 

 

SJH:   Thank you.  Judge? 

 

JUDGE HASSAN:   We are all of the same mind; that was precisely where I 5 

was going with my questioning, and your answer on that I think is 

enough for me. 

 

 I take that part of your answer is that if it can be conceptually done 

where a landowner says “Well, I intend to sell this piece of land, I do 10 

not want to go through a covenant situation, but I do want rules to 

apply to the interior, can we do a deal before I sell it?”  Then you 

would like that facilitated in some way? 

 

MR MATHESON:   Correct. 15 

 

JUDGE HASSAN:   Right. 

 

MR MATHESON:   Yes, thank you. 

 20 

JUDGE HASSAN:   Thank you. 

 

SJH:   Thank you.  Anything arising Mr Conway? 

 

MR CONWAY:   No, thank you sir. 25 

 

SJH:   Thank you Mr Matheson, you may stand down. 

 

MR MATHESON:   Thank you. 

 30 

<THE WITNESS WITHDREW [12.59 pm] 

 

SJH:   We will take the luncheon adjournment at this stage, thank you. 

 

ADJOURNED [1.00 pm] 35 

 

 

RESUMED [1.59 pm] 

 

SJH:   Yes, thank you.  Yes, Mr Conway? 40 

 

MR CONWAY:   Thank you, sir, I call Ms Ohs. 

 

SJH:   Thank you. 

 45 
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<AMANDA EMMA OHS, affirmed [1.59 pm] 
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SJH:   Yes. 

 

<EXAMINATION BY MR CONWAY [1.59 pm] 

 

MR CONWAY:   Good afternoon, Ms Ohs.  Can you please confirm your full 5 

name is Amanda Emma Ohs? 

 

MS OHS:   Yes. 

 

  [2.00 pm] 10 

 

MR CONWAY:   And you have prepared a statement of evidence dated 

20 April 2016 in relation to heritage interiors referring back to your 

qualifications and experience? 

 15 

MS OHS:   That is correct. 

 

MR CONWAY:   And do you confirm that evidence is true and correct? 

 

MS OHS:   Yes, I do. 20 

 

MR CONWAY:   And for completeness, you have also prepared a 

supplementary statement back on 4 April which dealt specifically with 

two items, the Barrington Park Memorial Gates and Spreydon 

Coronation Hall, you also confirm that evidence is true and correct?   25 

 

MS OHS:   Yes, I do. 

 

MR CONWAY:   Thank you.  And could you now please read out your 

highlights package and then answer any questions. 30 

 

SJH:   Thank you. 

 

MS OHS:   Firstly, I have two corrections to make if I may.  On page 5 of my 

evidence, paragraph 5.7, the last sentence there.  “After the completed 35 

heritage interior assessment” I would like to add – “for 

Cunningham House” before it goes on to say, “is included in 

appendix B.” 

 

SJH:   Yes. 40 

 

MS OHS:   And on page 7, paragraph 5.15, the beginning of the third sentence, 

I would like to delete the first word “of”. 

 

SJH:   Thank you. 45 
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MS OHS:   The evidence I have provided presents my view that an integrated 

approach, protecting the interior and exterior of heritage buildings as a 

whole, is most appropriate in terms of best practice heritage 

conservation. 

 5 

 In March this year, Mr Alan Matheson directed me to prepare a 

detailed list of the interior heritage fabric from 48 Council owned 

historic heritage items scheduled in the Proposed Replacement District 

Plan. 

 10 

 This work was carried out and peer reviewed by a team of 

appropriately qualified staff in March and April of this year. 

 

 Identification of heritage fabric, of interior heritage fabric, was based 

on existing conservation plans, documentation held on file by Council 15 

and knowledge held within the project team from site visits. 

 

 The interiors of all 48 buildings had been visited since the earthquakes 

by at least one person in the project team.  For the 12 buildings without 

conservation plans, interior heritage fabric was identified with a site 20 

visit undertaken in March and April of this year. 

 

 Conservation plans are a key based resource for the identification of 

interior fabric to the degree of detail required.  Conservation plans are 

professionally prepared, well researched and details documents. 25 

 

 I consider the methodology and processes followed including a high 

standard of reliable documentation, an appropriate range and level of 

expertise of professionals and two peer reviews, to have resulted in a 

robust assessment in identification of interior heritage fabric for 30 

Council and assets, and that this could provide a suitable standard for 

the listing of interior fabric of heritage items outside of Council 

ownership in the future. 

 

 Thank you. 35 

 

SJH:   Thank you.  Mr Carranceja? 

 

MR CARRANCEJA:   Thank you, sir, and just before I ask questions, I just 

wanted to make clear to the Panel, sir, that the Crown’s position is that 40 

it supports the Council’s approach of scheduling interiors, particularly 

where it has been assessed as the interior fabric contributing to the 

significance of heritage item. 

 

 I just want to make clear that the Council – sorry, the Crown also 45 

supports and agrees that it is important to be clear when you are 
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specifying what the interior is being protected.  What the Crown wish 

to query in this case, sir, is whether there is a more concise and simple 

way to communicate what that interior fabric is that is being protected. 

  

 So with that introduction in mind, sir, I want to just ask the secretariat, 5 

or the registrar, to have the track changed version of the Revised 

Proposal on topic 9.3 dated 20 April available. 

 

<EXAMINATION BY MR CARRANCEJA [2.04 pm] 

 10 

MR CARRANCEJA:   Good afternoon, Ms Ohs. 

 

MS OHS:   Good afternoon. 

 

MR CARRANCEJA:   You will have this document handy too, I presume, it is 15 

also up on the screen there.  So the itemisation of the interior fabric that 

the Council has worked on introducing the topic 9.3, that has 

introduced about 175 more pages into the Proposal. 

 

 Would you accept that number, give or take? 20 

 

MS OHS:   I have not looked at the number of pages.  

 

MR CARRANCEJA:   Okay, a substantial amount, more than half. 

 25 

MS OHS:   Yes. 

 

  [2.05 pm] 

 

MR CARRANCEJA:   And if we start with appendix 9.3.6.7.1, that is where 30 

the appendices start, that is on page 137, we will have that on screen, so 

that is where it starts and the remainder of the appendices is pretty 

much the scheduling of interiors, you would accept that? 

 

MS OHS:   Yes. 35 

 

MR CARRANCEJA:   And in this example, it is a seven page long listing, and 

if you start at the top it provides it says the building structure, the roof, 

the floor, the ground and the wall is covered.  And then it 

systematically goes room by room for the entire building, and this is a 40 

two-storey dwelling of (INDISTINCT 0.51), provides a room by room 

itemisation and detail of the various fabrics that constitute the internal 

fabric that the Council wish to have protected. 

 

 Is that correct? 45 
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MS OHS:   Yes. 

 

MR CARRANCEJA:   It is way that it structured – and if I was to go through 

all the appendices, we would find similar examples where you go 

room by room and then you specify the fabric? 5 

 

MS OHS:   That is correct. 

 

MR CARRANCEJA:   And there is at least one example where one of the 

listings is about 13 pages long, appendix 9.3.6.7.41. 10 

 

MS OHS:   Yes. 

 

MR CARRANCEJA:   You would accept that, there is one at least 13 pages 

long? 15 

 

MS OHS:   Yes. 

 

MR CARRANCEJA:   Yes, there is, okay, thank you.  The Council, as I 

understand it, sees this as a modelling and potentially by a similar 20 

approach to itemising the internal fabrics, not just for its own buildings 

but in future plan changes privately owned buildings. 

 

 You understand that? 

 25 

MS OHS:   Yes, it is my expectation that it could be applied and necessarily 

adapted if that was necessary. 

 

MR CARRANCEJA:   But then you would agree that if this particular method 

of listing and this detail was applied in future plan changes for privately 30 

owned buildings, we would be adding even more pages to the 

appendix, you would agree with that, would you not? 

 

MS OHS:   Yes. 

 35 

MR CARRANCEJA:   Now, I want to explore with you whether there might 

be a simple way of communicating this information, a more concise 

way to communicate to the average reader what interior fabric might be 

protected, essentially so it is more accessible and easier to the average 

reader. 40 

 

 Do you accept that is a reasonable goal to achieve, if we can? 

 

MS OHS:   Certainly. 

 45 
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MR CARRANCEJA:   Okay, so if we could have a look at – just as an 

example, page 172 – this is the appendix 9.3.6.7.10, and this deals with 

the Halswell Quarry manager’s house.  You will be familiar with that 

heritage item? 

 5 

MS OHS:   Yes, I am. 

 

MR CARRANCEJA:   So this one is five pages long and perhaps if we have a 

look at that.  We will start at the top there; under the location column 

you have the listing building structure and the fabric listed there under 10 

building structure is wall structure, roof structure and floor structure. 

 

 My question to you is would that not cover the whole interior building 

structure of the building? 

 15 

MS OHS:   That is the intention.    

 

MR CARRANCEJA:   So I am just wondering maybe a simple way to 

communicate that would be to say, “the entire internal building 

structure”? 20 

 

MS OHS:   I suppose you could do that – but I just note I was directed, as 

Mr Alan Matheson indicated I his evidence, to provide a high level of 

detail in the approach.  So what has been done here is, you have said, is 

very detailed and hence the length of the appendices. 25 

 

MR CARRANCEJA:   Just to be clear, the Crown is not disputing the work 

that has gone in and it is good it has been listed – the detail that has 

been gone through – the question really the Crown wants to consider 

here is whether when communicating it to the average read, whether 30 

this level of detail is necessary where there is a simpler way, in less 

pages, to communicate what exactly is being protected. 

 

 So in the first row, that is essentially the entire interior building 

structure, correct? 35 

 

MS OHS:   Yes. 

 

MR CARRANCEJA:   If we go through the rest of the listings, space, one 

space, two space through, we go systematically room by room all the 40 

way through.  So pretty much would you accept that the whole building 

is covered again, the whole internal building is covered? 

 

MS OHS:   In the case of this building, there is actually so more than half of 

the spaces contain only heritage fabric, so half of the spaces in this 45 

building do contain non-heritage fabric. 
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  [2.10 pm] 

 

MR CARRANCEJA:   Okay.   

 5 

MS OHS:   So the intention is to avoid capturing that non-heritage fabric with a 

generalised, you know, all the rooms or all the structures, so by 

specifying we avoid identifying non-heritage fabric. 

 

MR CARRANCEJA:   Okay, perhaps you can help me to understand that.  So 10 

for every room, for example, the first item listed is “space and form”.   

 

 To an average reader would you accept that might be understood to 

capture the entire room? 

 15 

MS OHS:   I suppose it could be, but the intention is to capture the actual space 

that the walls, ceiling and floor create. 

 

MR CARRANCEJA:   Okay, if the walls, ceiling and floor are captured in 

every room then what is actually being excluded? 20 

 

MS OHS:   So what “space and form” is intended to capture is instances where 

the actual room is important.  So, say, you – and if works were done to 

subdivide, like break up the room, new walls were introduced then that 

would affect the space and form. 25 

 

MR CARRANCEJA:   Could I just put it to you, can you think of any example 

throughout all the appendices where you are listing the various items of 

a particular room, could you simply say “The interior of this entire 

room is protected”, are there examples of that anywhere in the 30 

appendices? 

 

MS OHS:   That is not the approach that I was directed to take. 

 

MR CARRANCEJA:   It might not be the approach, but is it something that 35 

could be communicated?  If the intention for it is that an entire room 

interior is to be protected, could you simply list the interior of that 

room? 

 

MS OHS:   Yes, you could and there will be some instances where there is no 40 

non-heritage fabric in a room so you could do that. 

 

MR CARRANCEJA:   Okay.  If that is the case also, I just want to put to you a 

potential way forward here, is if you take a room, and let us say 

95 percent of the interior of the room is protected bar five percent, 45 

would another way of communicating that information be to say “The 
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entire interior of that room is captured, except for…”, let us say, “…the 

window frame or the balustrade” – or whatever, is that another way to 

do it rather than systematically listing maybe 10, 20 items? 

 

MS OHS:   Yes, that is another way you could approach it. 5 

 

MR CARRANCEJA:   Okay.  

 

 Could I take a different example now, the last example really, but it 

does have some differences, could we please look at page 183.  So this 10 

is a two page example, so one of the more concise versions, page 183, 

appendix 9.3.6.7.13 and this one deals with the Sod Cottage in 

Scott Park, Sumner Road – do you see that there, it is up on the screen? 

 

 Now, before I go through the table there, could I just ask the Secretariat 15 

to flick over to the next page which shows what this building interior 

looks like, it is a resemblance of it, and I accept that the Sod Cottage, at 

least according to this diagram, it is a one room cottage? 

 

MS OHS:   Correct. 20 

 

MR CARRANCEJA:   Correct, okay – If I could go back to the previous page 

now, please. 

 

 So in this case when you are listing the heritage fabric, rather than 25 

taking a room by room analysis this particular table takes things a bit 

further by taking almost individual locations within that single room 

approach and in listing the heritage fabric on the right hand column, do 

you see that? 

 30 

MS OHS:   Mm. 

 

MR CARRANCEJA:   My question to you is that; if I look just at the first 

entry the structure of this one room cottage, you have got the walls, the 

floor, the roof and the floor, doesn’t that cover everything? 35 

 

MS OHS:   There is in all the heritage fabric contained within. 

 

MR CARRANCEJA:   Yes, but doesn’t it cover the entire internal structure of 

the building? 40 

 

MS OHS:   Well, it does, but the further detail goes on to be more specific 

about the features attached to that structure. 

 

MR CARRANCEJA:   My question to you is really what the Council is trying 45 

to communicate here to the average reader is that the entire internal 



 Page 2208 

  

Ch9: Natural and Cultural Heritage Commenced 18.01.16 

structure and everything in it for this one cottage is protected or 

intended to be protected? 

 

MS OHS:   I think in the case of this particular one that is the case. 

 5 

MR CARRANCEJA:   Okay, so perhaps could I suggest to you that one way to 

communicate this information to the average reader is to simply say 

“The entire interior of this listing is protected”? 

 

MS OHS:   Yes, you could take that approach. 10 

 

MR CARRANCEJA:   Okay.  Sir, I have no further questions, thank you. 

 

SJH:   Thank you.  Dr Mitchell? 

 15 

DR MITCHELL:   No questions, thank you. 

 

SJH:   Ms Dawson? 

 

  [2.15 pm] 20 

 

MS DAWSON:   Just following on from the questions you have received, of 

the heritage interiors that are listed in these appendices did I take one of 

your answers to Mr Carranceja to be that in many instances there would 

be significant exclusions – fabric excluded from these listings through 25 

the way that it has been done? 

 

MS OHS:   Yes, you know, in most cases for these Council owned buildings 

and other heritage buildings they have seen change over time.  So for 

probably a majority of cases you would be looking at exclusions from 30 

each room which would be non-heritage fabric. 

 

MS DAWSON:   So if the listings were simplified and more general listings 

were included, contrary to what you were directed that would end up 

capturing more fabric and including some non-heritage fabric 35 

compared with the way you have done it in these appendices? 

 

MS OHS:   Yes, it would.  It would also give the opportunity to capture any 

unknown or hidden heritage fabric.   

 40 

MS DAWSON:   All right. 

 

MS OHS:   This is only based on the list of heritage fabric we know about at 

this point in time. 

 45 

MS DAWSON:   All right, thank you.  That is all, thank you. 
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SJH:   Thank you.  Ms Huria? 

 

MS HURIA:   When I saw appendix B, I just thought that you had set it out 

like this for clarity and to be a certain amount of preciseness; is that 5 

why it is set out like this? 

 

MS OHS:   Do you mean the layout, in terms of room by room? 

 

MS HURIA:   Mm. 10 

 

MS OHS:   Yes, well, definitely clarity and preciseness, yes.  So that someone, 

the owner can look at this list, they can identify exactly which skirtings 

we are talking about in the exact location. 

 15 

MS HURIA:   Okay, thank you. 

 

SJH:   Judge? 

 

JUDGE HASSAN:   Ms Ohs, just looking at that list there, I take it that if your 20 

consideration of these different heritage fabric matters, in accordance 

with our Minute and your instructions from Mr Matheson, have led you 

to the view that the entire structure was all heritage, in that case you 

could have just said that but that is not what you meant, is it? 

 25 

MS OHS:   I suppose we could have taken that approach but we were really 

directed to be as specific as possible. 

 

JUDGE HASSAN:   Yes, in other words if the heritage structure as a whole, 

going further than the sod walls, floor, roof and dirt floor was all 30 

heritage and no exceptions then that is what you could have said, but 

that is not what you actually analysed and I understand that, thank you. 

 

MS OHS:   Yes. 

 35 

SJH:   Anything arising, Mr Conway? 

 

MR CONWAY:   No, thank you, sir. 

 

SJH:   Thank you, Ms Ohs, you may stand down.  Yes, Mr Conway? 40 

 

<THE WITNESS WITHDREW [2.18 pm] 

 

MR CONWAY:   Thank you, sir, I call Ms Rachlin. 

 45 

SJH:   Thank you. 
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<CAROLINE ELIZABETH RACHLIN, affirmed [2.18 pm] 
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<EXAMINATION BY MR CONWAY [2.18 pm] 

 

MR CONWAY:   Thank you.  Good afternoon, Ms Rachlin.  Could you please 

confirm your full name is Caroline Elizabeth Rachlin? 

 5 

MS RACHLIN:   Yes, it is. 

 

MR CONWAY:   And for this hearing you have prepared a supplementary 

statement of evidence, dated 20 April 2016? 

 10 

MS RACHLIN:   Yes, I have. 

 

MR CONWAY:   And that referred back to your 9 June 2015 evidence, setting 

out your qualifications and experience? 

 15 

MS RACHLIN:   Yes. 

 

MR CONWAY:   Do you have any corrections to make to that evidence? 

 

MS RACHLIN:   Yes, I have one correction at page 8, in the second row of the 20 

footnote 4, delete the words “as relates to”.   

 

MR CONWAY:   Thank you.  And subject to that correction you confirm your 

evidence is true and correct? 

 25 

MS RACHLIN:   Yes. 

 

MR CONWAY:   Thank you.  Could you please read out your highlights 

package and then remain for any questions. 

 30 

MS RACHLIN:   Thank you.  In my evidence I discuss how the revised 

approach to the protection of the interiors of heritage items has been 

integrated into the schedule and the planning provisions.  I describe 

how appendix 9.3.6.1, schedule of significant historic heritage places, 

has been amended to identify which buildings had scheduled interiors. 35 

 

  [2.20 pm] 

 

 I also discussed the introduction of the more detailed appendix 9.3.6.7, 

schedule of interior heritage fabric, for those buildings.  The schedule 40 

of heritage fabric itemises the particular interior heritage fabric such as 

features and spaces which are to be protected by the rules.  This is 

tailored to the particular locations within the interiors of the heritage 

items.   

 45 
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 In forming my view of the appropriateness of how this material has 

been integrated into the revised, proposal, I attended a site visit with 

Ms Ohs and Mr Matheson for the purposes of understanding how easily 

the heritage fabric could be identified in a building from reading the 

details interiors appendix.  To inform my view I also viewed a number 5 

of other District Plans.   

 

 My evidence sets out the key changes made to the provisions to 

accommodate the revised approach to heritage interior protection.  This 

includes an addition to policy 9.3.2.1, being the policy concerning 10 

identification and assessment of historic heritage places for scheduling 

in the District Plan. The addition is a new clause to the policy which 

makes it clear that the interiors of heritage items are only subject to the 

rules when they are specifically identified in the schedule.   

 15 

 The definition of heritage fabric has been amended in the revised 

proposal to be clear that in respect of the interiors of a heritage item, 

heritage fabric includes only that heritage fabric which is identified in 

the schedule of interior heritage fabric for that item.   

 20 

 I consider that the revised schedules are clear and provide certainty 

about which items have their interiors protected and which parts and 

features of those interiors are protected.   

 

 My evidence also notes the inclusion of a pathway in the revised 25 

proposal to allow building owners to seek confirmation by way of 

certification that part of a building is not heritage fabric and therefore 

not subject to the rules about works affecting heritage fabric.  This has 

been included for both interior and exterior heritage fabric.  I consider 

that this inclusion responds appropriately to Ms Ohs’ evidence 30 

regarding how the understanding of a heritage place can change over 

time through new information. 

 

SJH:   Thank you.  Mr Carranceja? 

 35 

<CROSS-EXAMINATION BY MR CARRANCEJA [2.22 pm] 

 

MR CARRANCEJA:  Thank you, sir, and just before I ask questions, if I could 

please ask the secretariat to have available on the screen a copy of 

Ms Rachlin’s supplementary evidence, dated 20 April – Ms Rachlin’s 40 

supplementary evidence, in particular attachment A, thank you. 

 

 Good afternoon, Ms Rachlin. 

 

MS RACHLIN:   Good afternoon. 45 
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MR CARRANCEJA:   Now in your evidence I notice you did mention the 

Strategic Directions objective and the Statement of Expectations to the 

effect that there is this ideal to make the replacement Plan as clear, 

concise, easy to understand as possible, you accept that? 

 5 

MS RACHLIN:   Yes. 

 

MR CARRANCEJA:  And you were present for the questioning I had of 

Ms Ohs before? 

 10 

MS RACHLIN:   I was. 

 

MR CARRANCEJA:   So you would accept that in terms of the information 

currently contained in 175 pages of topic 9.3; if there was a way to 

communicate that same information in a more concise and simple way 15 

so that the average reader can pick up quickly what it is that is being 

protected, you would support that? 

 

MS RACHLIN:   I would. 

 20 

MR CARRANCEJA:   So for example if there was a listing that through a table 

and lots of cells and words, that effectively described that the entire 

interior of a building was to be protected, you could replace that two 

pages, for example, with a listing that simply says, “the interior of the 

whole sod cottage is protected” – that would be a simple way to 25 

communicate the same information, you would accept that? 

 

MS RACHLIN:   I accept that, yes, if the entire interior was a heritage fabric. 

 

MR CARRANCEJA:  Yes.  Now you mention also in your evidence in 30 

attachment A that you looked through examples of other district plans 

in deciding which approach to take in terms of itemising and listing 

heritage fabric, and this table here represents the district plans you have 

taken a look at, is that right? 

 35 

MS RACHLIN:   Yes. 

 

MR CARRANCEJA:   Okay, I am interested in your consideration of the 

Wellington Operative District Plan, which is the second column.  So 

you have looked through their provisions and you would be quite 40 

familiar with them. 

 

MS RACHLIN:   Yes. 

 

MR CARRANCEJA:   Could I please have circulated by the registrar, a copy 45 

of just some extracts of that plan.  Thank you.   



 Page 2214 

  

Ch9: Natural and Cultural Heritage Commenced 18.01.16 

 

SJH:   Thank you. 

 

  [2.25 pm] 

 5 

MR CARRANCEJA:   If one could be provided to the witness too, please.  So 

this is a three-page document, are you familiar – do the previous rules 

look familiar to you, it is extracts from the Wellington City Plan? 

 

MS RACHLIN:   They do, I have brought a copy with me. 10 

 

MR CARRANCEJA:   Fantastic, okay and could I have this noted as to an 

Exhibit as recognised by the witness, sir? 

 

SJH:   Well who is actually going to produce it? 15 

 

MR CARRANCEJA:   They will ask this witness - - -  

 

SJH:   I mean it is a public document, isn’t it? 

 20 

MR CARRANCEJA:   Yes, a public document. 

 

SJH:   I do not think you need to formally produce it. 

 

MR CARRANCEJA.   Okay, the structure of the Wellington Plan, if you have 25 

a look at the first page there, rule 21A.1.1 is that all internal additions 

and alterations to a listed heritage building are permitted unless they 

are specifically listed in the schedules, is that correct? 

 

MS RACHLIN:   Yes. 30 

 

MR CARRANCEJA:   Okay, and if you go to the second page there is a note 

there that clarifies the same point but I would like to go straight to the 

schedules which is the third page of this extract.  So this here is the 

heritage listing of the, on the third page, the heritage listing of the 35 

Wellington City District Plan, that is correct? 

 

MS RACHLIN:   Yes. 

 

MR CARRANCEJA:   Could I have you look at the Alexandra Road entry, 40 

regarding the former chest hospital – and if we read the entry and for 

the transcript I will read this out.  The entry there describes the interior 

and the protected fabric in this way: 

 

 “Exterior and interior of the hospital building including the verandah 45 

for the nurses home, or elements that comprise the associated covered 
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walkway.  Excluded from the listing are any interior fixtures, fittings, 

linings and partitions post-1960, the central wing build in 1973, 

caretaker’s wing, gas utilities building and attached shed, and a 

detached shed to the north of the nurses home.   

 5 

 What I want to draw your attention to there, Ms Rachlin, is the 

technique where the interior is listed as being protected subject to some 

exclusions, and the exclusions are mentioned there.  Would you accept 

that the structure and format of this particular listing in the Wellington 

City District Plan is clear in describing what is captured as protected 10 

internal fabric? 

 

MS RACHLIN:   Yes, it is clear. 

 

MR CARRANCEJA:   Yes, and that includes the technique of excluding that 15 

which is not protected internal fabric? 

 

MS RACHLIN:   Yes, and I would note that it does it at a level of detail that is 

I guess different to what is in the proposed 20 April provision but, yes, 

it is clear what is protected. 20 

 

MR CARRANCEJA:   So I want to talk to you conceptually now.  If there are 

examples in the listing that the Council has prepared and it is 175 pages 

where either a room or an entire building, the intention is 95 percent of 

the internal fabric is to be captured.  Do you think it could be a more 25 

efficient way to describe to the layperson that the entire internal fabric 

is protected, like this example, and then subject to excluding some 

listings.  Is that a way to do it? 

 

MS RACHLIN:   I think that certainly yes, that is a possible technique that 30 

could be used and again I would come back to the point – and you have 

made the point yourself; if it is 95 percent, if it is so the entire or nearly 

the entire then that is a possible method that could be applied. 

 

MR CARRANCEJA:   Yes, and just to be clear, I want your view on this is, if 35 

this technique is applied more throughout the 175 pages done by the 

Council, could you see a potential reduction in the amount of words, 

information, pages in the appendix? 

 

MS RACHLIN:   There would certainly be a reduction and, yes, it would 40 

depend on how much some of the interior fabric appendices could be I 

guess combined, some of the statements potentially, and if you took 

that approach there could be a reduction I think. 
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MR CARRANCEJA:   Okay but the approach we have just gone through from 

the Wellington City Plan, you would accept that that still fulfils your 

desires for clarity and communicating the information. 

 

MS RACHLIN:   If it was clearly stated what were the small number of 5 

exclusions, it would provide clarity. 

 

MR CARRANCEJA:   Okay, thank you.  Could I have the evidence put up on 

screen again please?  I am looking again at appendix A to the evidence 

I believe – attachment A, sorry. 10 

 

 If we have a look right down the bottom there is a footnote, footnote 

number 2.  Now this footnote number 2 relates to a comment you made 

in respect of a different District Plan, the New Plymouth Operative 

District Plan, is that right? 15 

 

  [2.30 pm] 

 

MS RACHLIN:   Yes, footnote 2, yes, New Plymouth, that is correct. 

 20 

MR CARRANCEJA:   Now the New Plymouth Operative District Plan in that 

case, again, it does describe the protective interior elements but it takes 

a column approach but what I am interested is, in exploring some of the 

entries that you have noted in your footnote 2. 

 25 

 So if we take a look at the first example of footnote 2, you mention that 

listing number 26 which is the Hurworth Cottage, the interiors 

described in this very brief way, “All interior ceilings, walls, floor, 

stairs, doors and chimney.” Would you say a description such as that 

would be clear and concise, and readily understood by the average 30 

reader? 

 

MS RACHLIN:   I think that is clear and concise.  

 

MR CARRANCEJA:   And could that sort of approach be utilised for the likes 35 

of say the sod cottage example in the Council’s appendix in topic 9.3 

revised Provisions? 

 

MS RACHLIN:   It is an alternative approach, I guess it could be used if there 

was a high degree of certainty that nearly the entire or all of an interior 40 

was heritage fabric. 

 

MR CARRANCEJA:   Yes.  And if you look just briefly at item 60 further on 

in footnote 2, we look at item 60, the White Hart Hotel.  The listing 

there is “West entry foyer: ceiling, walls, floor, stairs, doors and 45 

balustrading.”  In this example it mentions not the entire building but a 
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particular aspect of the building, the west entry foyer, and then it says 

within that foyer what exactly is captured.  

 

 If the Council were to take a room by room approach to a heritage 

listing, again it could adopt this type of concise language, couldn’t it? 5 

 

MS RACHLIN:   It could adopt that approach. 

 

MR CARRANCEJA:   And again it would fulfil your desire for clarity and 

communicating information to the public? 10 

 

MS RACHLIN:   As long as it was clear what was either identified or what was 

excluded. 

 

MR CARRANCEJA:   Thank you.  And I have no further questions, thank you, 15 

sir. 

 

SJH:   Thank you.  Dr Mitchell? 

 

DR MITCHELL:   Thank you, sir.  Just two matters please, and they are both 20 

quite brief. 

 

 Mr Matheson agreed that it would be useful to have a provision that 

allowed where a landowner agreed to have their interiors included, that 

that could be done by agreement without the need for a plan change.  25 

Do you agree that that would be a sensible way forward? 

 

MS RACHLIN:   It would be an alternative method to a statutory regulation in 

the plan; so you are thinking an amended that sits outside of the plan? 

 30 

DR MITCHELL:   No, I was not meaning so much that – I was saying that the 

rules that relate to the schedule would apply to what is scheduled, 

however that is done, but also to the interior of any other building 

where the landowner has agreed with it or consented to it without the 

need to go through and formally protect it by way of a plan change? 35 

 

MS RACHLIN:   I am not 100 percent sure I understand the concept – so 

would it be that the interior is protected but not specifically identified, 

is that what you mean? 

 40 

DR MITCHELL:   Well I am saying if you got a rule framework that says 

“here are the rules that apply to the schedule interiors” and if you say 

“here are the rules that apply to the schedule interiors as per the plan 

and any other interior where that has been agreed to by the building 

owner.”  I mean I am not expressing it in a way that it might be drafted 45 

but would that not be one way of ensuring that where agreement has 
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been reached with landowners about the protection of interior heritage 

fabric, that it can be done without the need for a plan change? 

 

MS RACHLIN:   If there were possible it would be a method but I wonder 

whether that might be potentially a legal question as well as to whether 5 

a plan change would be required or not. 

 

DR MITCHELL:   Well leaving aside that, would that be – if that could be 

drafted in a way that the legal folk said “Yes, it doesn’t fall foul of 

law”, would something like that be sensibile in your view? 10 

 

MS RACHLIN:   If there was a way to – yes, to bring about a level of 

management of those interiors it could be appropriate. 

 

  [2.35 pm] 15 

 

DR MITCHELL:   And just following on from Mr Carranceja’s questions; 

given that all the interiors that we are talking about here are Council 

owned, so it is not like alerting someone that might buy a building that 

said “by the way, these are the things that are actually protected in 20 

here” and I take Mr Matheson’s point about how the Council wears 

many hats in these sorts of things.   

 

 Given that this is a plan for the people of Christchurch, what is the 

point in having 172 pages of schedules, if that is the right number 25 

simply, telling you how to manage your own building, where it could 

be done much more simply? 

 

 So I cannot see what the risk is to the heritage function as long as 

someone is alerted to it, given that you own it? 30 

 

MS RACHLIN:   Sure – I recognise that there are alternative methods of how 

you could present this information in the plan. 

 

 The approach that has been taken I think, if I may comment on that, is 35 

commensurate with the level and depth of information that has been 

available from the source information as set out in Ms Ohs’ evidence 

and through that process there was the ability to specifically identify 

and itemise just what was heritage fabric.  So to my mind for these 

buildings that is very useful in that it give a high degree of certainty 40 

about what is heritage fabric and that that is protected.   

 

 If it could be that some of the sites potentially, if there is a high degree 

of heritage fabric in those spaces and that it is a lot more than non-

heritage fabric, I am guessing that could be a technique and the risk I 45 

think would be limited as well. 
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DR MITCHELL:   Because on that same premise, you identify in your 

paragraph 5.13 different concepts of how this might be done and you 

have rejected the one about scheduling these by reference but why 

could this not be included in a document entitled “schedule of interior 5 

heritage to be protected, dated 9 May 2016” and simply have a cross-

reference to that in the plan?  It would enable you to – because it only 

effects the Council, it seems to me, and you are just filling the plan up 

with a bunch of information. 

 10 

 I do not quite understand why it could not be included by reference? 

 

MS RACHLIN:   I think the inclusion by reference was as I said in my 

evidence of the approach of clearly articulating the information directly 

within the plan.  I think that would be a good approach as well to have 15 

it incorporated by a reference, and I would prefer that to it sitting 

completely outside of the plan and not incorporated at all. 

 

DR MITCHELL:   All right, thank you.  Thank you, sir. 

 20 

SJH:   Thank you.  Ms Dawson? 

 

MS DAWSON:   Thank you, Ms Rachlin.  I just want to say that I have looked 

through the objectives and policies in the tracked versions and 

considered the matters put forward in our original Minute and I just 25 

want to thank you for the restructuring and the way you have, I 

suppose, picked up on the themes of that Minute and done a different 

series of policies and sometimes they are similar wording but 

reincorporated.  So thank you very much for your work on that but as I 

said earlier I have not had the chance to look through the detail to be 30 

able to discuss any particular drafting things with you.  So my only 

actual question is not on that matter.    

 

 So I asked Ms Ohs the same question but from your understanding of 

the lists of heritage fabric in these appendices, when you are talking to 35 

Mr Carranceja, you said, “well yes, that would be fine if 100 percent or 

95 percent was listed”; but do you have any feeling for how many, if 

any buildings, that level of heritage fabric and protection would apply 

to or are most of them somewhere more in the 50? 

 40 

MS RACHLIN:   In terms of the precise number, I think it is more something 

Ms Ohs would be able to answer, but from reading through the 

appendix as a whole and for going on a site visit with Mr Matheson and 

Ms Ohs, I think it is more the majority that would not have quite large 

or medium aspects of non-heritage fabric, I could not put a percentage 45 

on it, but there will be some cases and the couple that were pointed to, 
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through the cross-examination of Ms Ohs did actually highlight I think 

a couple of where actually those buildings, and I understand one of 

them is the Halswell Quarry one, there is actually a high degree of 

heritage fabric within that building. 

 5 

 So that is a case where I think you could potentially – well, officers 

could potentially look at that to see whether there was a slightly 

different approach.  But on the whole, yes, there is going to be a 

mixture of heritage fabric and non-heritage fabric. 

 10 

  [2.40 pm] 

 

MS DAWSON:   Right, thank you, that is all my questions, thank you. 

 

SJH:   Thank you.  Ms Huria? 15 

 

MS HURIA:   No thank you, sir. 

 

SJH:   Judge? 

 20 

JUDGE HASSAN:   Just a couple of matters I think, sir, yes. 

 

 Just an answer to Dr Mitchell, you indicated some interest in the 

concept of exploring a corporation by reference approach, but I have to 

say and that would seem attractive to me as well in principle, and I had 25 

noted that your answers to Mr Carranceja and to Dr Mitchell were 

carefully put in terms of your reliance on Ms Ohs as your foundation 

witness for the interior heritage fabric matters, so I do not think I can 

take that any further with you, but I would encourage Mr Carranceja to 

think about that. 30 

 

 Just the second issue I only have is, Tailorspace is not down to cross-

examine you, but I noted in the Tailorspace memorandum a request that 

the definition of “heritage professional” be included in the plan 

 35 

 I wondered if you had a comment on that? 

 

MS RACHLIN:   Yes, we have in the – through the mediation - - -  

 

JUDGE HASSAN:   Yes. 40 

 

MS RACHLIN:   - - - there was discussion about “heritage professional” and a 

definition of “heritage professional” has been incorporated and I can 

point you to the page number if that would assist. 

 45 
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JUDGE HASSAN:   Yes, it would actually just, just so that I – the reason I ask 

about that, is you might recall that there was some discussion amongst 

with different witnesses on the topic of who qualifies as a “heritage 

professional”, so do you want me to take – can that be put up on the 

screen?  Is it on the - - -  5 

 

MS RACHLIN:   Yes, it is page 322 of the tract version. 

 

JUDGE HASSAN:   Right.  

 10 

 Okay, missed that one – yes, I was actually looking for it, I did not go 

right to the back – just trying to find where it was. 

 

 I see – thank you very much, that is helpful, I did not see that. 

 15 

SJH:   So is this an agreed position or the Council’s position? 

 

MS RACHLIN:   It is the Council’s position, there was mediation on the topic 

and I think that it is probably fair to say it is the Council’s position but 

it does follow mediation, and I would not say it is a - - -  20 

 

SJH:   Yes, but is it an agreed position of all parties at the mediation? 

 

MS RACHLIN:   It is not a fully agreed position, no. 

 25 

SJH:   All right, thank you. 

 

 Did you have anything? 

 

MR……….:   No. 30 

 

SJH:   Is there anything arising, Mr Carranceja? 

 

MR CARRANCEJA:   No, sir, thank you. 

 35 

SJH:   Mr Conway? 

 

MR CONWAY:   No, sir. 

 

SJH:   Thank you, you may stand down, Ms Rachlin. 40 

 

 Just for the record the heritage rules from the Wellington City 

District Plan were not an exhibit; just for the transcript I will identify 

them as document #A produced by Mr Carranceja. 

 45 

 Ms de Latour? 
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<THE WITNESS WITHDREW [2.43 pm] 

 

MS DE LATOUR:   Thank you, sir, I appear for the Church Property Trustees 

in relation to submission 3610. 5 

 

SJH:   Yes, we have those. 

 

MS DE LATOUR:   I have filed some short supplementary submissions, sir, 

and that is just to outline CPTs position on the revised proposal, I am 10 

conscious that closing submissions are still to come and that will 

obviously contain our reasons for the position that CPT maintains. I 

was not proposing to read the submissions, but of course I am happy to 

address any questions. 

 15 

SJH:   Sorry, I did not hear the last bit. 

 

MS DE LATOUR:   I am happy to address any questions. 

 

SJH:   All right, thank you.  Ms Dawson any questions? 20 

 

MS DAWSON:   No, I do not have any questions, thank you. 

 

SJH:   Dr Mitchell? 

 25 

DR MITCHELL:   No thank you, sir. 

 

SJH:   Ms Huria? 

 

MS HURIA:   No thank you, sir. 30 

 

SJH:   Judge? 

 

JUDGE HASSAN:   No thank you, sir. 

 35 

SJH:   Thank you, Ms de Latour.  

 

 Ms Cook, would you like to come forward to a microphone? 

 

 Yes, you are here to speak to your - - - 40 

 

MS COOK:    Yes, thank you, I do have a couple of pages here of note. 

 

SJH:   Yes, go ahead please. 

 45 
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<JAN COOK [2.45 pm] 
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MS COOK:   Yes, sir.  Thank you, sir. 

 

 Submission related to the silent file area rules, my family has land at 

Opokotahi that lies wholly within silent file RD12B, it is actually called 

“silent file 24” in the current Banks Peninsula District Plan. Now I 5 

previously spoken to the hearing on 9 February this year and since then 

I attended mediation on 13 April. 

 

 The main point I really just wanted to raise with you, is that, there 

seems to – it is considered that, the rules that have gone in to the 10 

current proposal for the silent files are 2B to 16B at least, rollover 

similar longstanding rules in the Operative Banks Peninsula 

District Plan – now that is referred to by Ms Ferguson and also by Ms 

Legarth, who also says that “these provisions have been effective 

enabling consultation and control of activities”. 15 

 

 What I wanted to point out, is that while the restricted discretionary 

activity rule in the Banks Peninsula District Plan appears similar to 

that, that is now being considered, the effect of the proposed rules on 

everyday rural activities is actually not the same and this is for two 20 

reasons: 

 

 Firstly; the earthworks definition in the Banks Peninsula Plan expressly 

excludes a wide range of activities, particularly relating to farming 

mostly, but activities such as post holes, water storage, tanks, troths 25 

fences, cultivation for plants, bridges, culverts, a very wide range of 

activities are actually expressly excluded from earthworks. 

 

 And secondly, method 3 in chapter 14 expressly provides for the 

waiver of consent application fees, where a consent is required solely in 30 

relation to the silent file rule. 

 

 And I consider that this waiver of fees has been effective in ensuring 

that consent applications are lodged so that consultation can take place 

and that landowners are now required to apply for consents at 35 

considerable cost, a 1500 dollar minimum application fee I understand 

is the current fee, especially for minor activities such as fencing and 

planting, then I believe such rules are likely to be widely ignored. 

 

 I have spoken to the hearing about this on the 9 February and about 40 

whether it might be possible for some activities at least to be permitted 

if appropriate consultation and a clear authorisation from Ngāi Tahu 

had been received, and I have raised this matter with the Council at 

mediations and in other discussions on a number of occasions and each 

time Council has agreed to look into it. 45 
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 But I have never received any answers, so it was a bit frustrating to go 

to another mediations on the 13 April and be advised that the Council 

had not considered whether such an approach was possible. So really 

the Council has not addressed the request in our submission in its 

evidence or submissions. 5 

 

 So that is the particular point that our submission was on, but I just 

wonder if I can talk generally about the very – I guess there has been 

many revised proposals now and I am concerned about the resulting 

complexity, for example inner and outer circles and changing rules.  It 10 

was concerning for instance to see the most recent revised proposal 

from Ngāi Tahu proposing restricted discretionary status for the 

planting or removal of indigenous vegetation. 

 

 My family has spent considerable time and money in planting the 15 

slopes of our land for stabilisation and if you have a look on the second 

page I have included some photos of a major landslip, as occurred the 

winter before last. 

 

  [2.50 pm] 20 

 

 The right hand side of the top photo shows the beginning of that slip 

actually, on the neighbouring property.  It came down through our new 

fence and spread across our land for 100 metres or more.  The second 

photo just shows a close up of just the extent of that drop out that 25 

occurred, and I would suggest actually that the risk to cultural values 

from such land damage is in fact far greater than that from the planting 

of vegetation and I would hope that there is not going to be 

discouragement of planting for land stabilisation in this area, which is 

very much needed. 30 

 

 I have looked at the transcripts from yesterday and obviously I was 

here this morning listening.  On the question of the silent file areas in 

the Banks Peninsula Plan I am afraid I cannot help you as to how those 

areas were put in.  My understanding at the time is that they had come 35 

from Ngāi Tahu information and my involvement then was really round 

this question of providing exemptions for necessary farming activities, 

and also that waiver of resource consent fees which actually applied in 

the Banks Peninsula Plan to quite a number of heritage, landscape and 

coastal provisions, and that was negotiated over many years through 40 

many meetings and discussions and court hearings with 

Federated Farmers, et cetera. 

 

 So I was actually really surprised to find out quite recently that there 

was, apparently that the Ngāi Tahu silent files are actually considerably 45 

larger than what is in the Banks Peninsula Plan.  I had always 
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wondered in the case of our property why the silent file area did not 

include what we know is the only tangible evidence of values there 

which is tu urupā on the Opotiki headland, they actually sit outside the 

mapped silent file area in the Banks Peninsula Plan but are inside 

Ngāi Tahu’s larger circle.  So I really do not know why there is the 5 

different circle in the Banks Peninsula Plan, sorry. 

 

 So really I guess the summary of what I wanted to say to you is to 

consider carefully what activities are going to be restricted and to what 

extent by the silent files.  It is not a question of whether these areas are 10 

important or not but what are the reasonable activities that can be 

undertaken there without imposing undue costs on landowners. 

 

SJH:   Thank you.  Dr Mitchell? 

 15 

DR MITCHELL:   No, I have no questions, thank you. 

 

SJH:   Ms Dawson? 

 

MS DAWSON:   No, no questions – thank you, Ms Cook. 20 

 

SJH:   Ms Huria? 

 

MS HURIA:   No, thank you. 

 25 

SJH:   Judge? 

 

JUDGE HASSAN:   No, thank you, sir. 

 

SJH:   Thank you, Ms Cook. 30 

 

MS COOK:  Yes.  I can give you those pages from the Banks Peninsula 

District Plan if that would help you, I am sorry I do not - - -  

 

SJH:   If you give them to the secretariat, we will make sure we get a copy 35 

each, thank you.  Thank you. 

 

MS COOK:   Thank you. 

 

<JAN COOK WITHDREW [2.53 pm] 40 

 

SJH:   Ms Ellis? 

 

MS ELLIS:   Thank you, sir.  I appear on behalf of a number of submitters 

today.  We have filed some supplementary legal submissions. 45 
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SJH:   Yes, we have those, thank you. 

 

MS ELLIS:   I do not propose to read through them but I would just like to 

highlight a couple of points of difference of points which remain in 

dispute following the Council’s revised proposal.   5 

 

 Firstly, Tailorspace disputes the continued listing of the west façade.  

Its position remains the same in that it seeks de-listing of the entire 

building.   

 10 

 Policy 9.3.2.3, and that is the numbering in the revised proposal, just a 

few small issues; first to subpart B(iii) which reads, “focus any changes 

to those parts of heritage items or heritage settings which have more 

potential to accommodate change” – I understand this is not an 

uncommon consideration in district plans although as I understand it, it 15 

tends to apply, for example, to landscaping provisions.  It may be that it 

is appropriate for heritage provisions but our position is that in the 

Christchurch situation in a proposed earthquake context, it may not 

always be practical to be focusing changes on those parts of a heritage 

item which have more potential to accommodate change.  It may be 20 

that change will be focused where change is necessary, for example, in 

the case of repairs, maintenance, as a result of earthquake damage. 

 

  [2.55 pm] 

 25 

 Secondly, (vii): “be reversible wherever practicable” – again I 

understand that this isn’t a uncommon provision ordinarily in district 

plans but again, in the Christchurch earthquake context, where it is 

required, any works to heritage items and heritage settings to be in 

accordance with the following principles. 30 

 

 Any works potentially has some ambiguity, could include repairs again 

which by their nature, are not intended to be reversible, so there is 

some concern around that provision as well. 

 35 

 2B Permitted activities: there is support for the use of what we have 

referred to as “dual-pathways” in the supplementary legal submissions, 

by that I mean the “or” in the activity specific standards which gives 

the option that maintenance, or repairs, or the like, are undertaken 

under the design and supervision of a heritage professional. 40 

 

 Our concern is with the wording which in the activity specific standard 

is by a qualified heritage professional, but we have a definition only for 

a “heritage professional”. 

 45 
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 The definition itself we do not dispute, but we consider that these need 

to be aligned and the definition should either be for a qualified heritage 

professional or the activity standard should read, “supervision of a 

heritage professional” as that is what we have in the definition. 

 5 

 The P8 rule: we still seek a minor change just for the sake of clarity 

which reads that “the demolition and construction of heritage items will 

be permitted where the Section 38 notice existed as at 18 April 2016, 

i.e. before the CERA Act expired.  

 10 

 And just one further point I would like to note – which has not been 

included in the submissions, but which will be covered by our closing 

submissions – Is that the continued listing of the St Barnabas Sunday 

School remains in dispute.   

 15 

 So, if you have any questions. 

 

SJH:   Thank you.  Dr Mitchell? 

 

DR MITCHELL:   I have no questions, thank you. 20 

 

SJH:   Ms Dawson? 

 

MS DAWSON:   Just on clarification, please, Ms Ellis.  You have got an 

appendix with changes attached; am I right in noting that the changes 25 

are not tracked, but are they in there? 

 

MS ELLIS:   The changes are tracked. 

 

MS DAWSON:   It is maybe just the version that has been printed out for me, 30 

they have not - - - 

 

SJH:   The version I have is (INDISTINCT 3.47). 

 

MS DAWSON:   Mine does not, it has just got the definition, so maybe it is 35 

just - - - 

 

MS ELLIS:   It may be just your version, but - - - 

 

MS DAWSON:   Sometimes they can be turned off at the time of printing, but 40 

they are tracked? 

 

MS ELLIS:   They were tracked in our version, and to be honest there were not 

a lot of changes – so it may be that they are hard to pick up. 

 45 

MS DAWSON:   No, well no, I have had a good check. 
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 All right, so if I get the right version, I will be able to see them easily, 

thank you very much. 

 

SJH:   Thank you.  Ms Huria? 5 

 

MS HURIA:   No thanks. 

 

SJH:   Judge? 

 10 

JUDGE HASSAN:   Thank you, Ms Ellis; look I have got one question – and it 

may be something that you want to further discuss with Mr Conway – 

but coming back to that definitional issue, in principle it does seem 

important that the matter is clarified. 

 15 

 Looking at the definition of “heritage professional” which the Council 

put up, it has three components to it; the first is a registered architect, 

but the other two are professionals that may not have an architectural 

qualification. 

 20 

 How would an approach be from your client’s perspective if, for 

instance, it said, the rule said means a heritage professional that is a 

registered architect.  Does that cover it?   

 

  [3.00 pm] 25 

 

 In other words you would not expect this work to be supervised by 

someone that did not have architectural qualifications, I would think.  

 

MS ELLIS:   I understand that at the mediation it was discussed it does not 30 

necessarily have to be limited to a heritage architect, but as you 

mentioned perhaps that is something we can continue discussions with 

Mr Conway on. 

 

JUDGE HASSAN:   Thank you. We will come back through this and I 35 

appreciate you were not here during the debate on this matter where it 

was tested with various experts, and that is at a basic level of when it 

comes to, for instance determining how to modify a building then 

presumably the first thing that you would expect to be on the 

professionals team would be an architect.   40 

 

 And the second issue is I think the Panel would have some reservations 

based on the evidence before us about the ability of anyone other than 

an architect to be competent in supervising engineering or effectively 

structural changes to a building. 45 
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MS ELLIS:   I understand that, yes. 

 

JUDGE HASSAN:   So in terms of taking the matter further up, I would 

encourage you to look closely at the transcript on this and not assume 

that the Council’s position necessarily represents the Panel’s position 5 

on qualifications.  Thank you. 

 

SJH:   Thank you, Ms Ellis. 

 

MS ELLIS:   Thank you.   10 

 

SJH:   It seems to me that we could probably direct closings on all but the Ngāi 

Tahu 9.5 matters, which we should wait until we get the memorandum 

tomorrow, and as we indicated earlier there may be a response 

regarding drafting, but I had in mind for the rest of this chapter closings 15 

by submitters within seven working days, and the Council seven 

working days thereafter. 

 

MR CONWAY:   Sir, I am conscious that we will need to manage this in line 

with also what we are doing on 9.3 and I am wondering whether we 20 

can come back to you by way of a memorandum. 

 

SJH:   Sorry, 9.3 is? 

 

MR CONWAY:   Sorry, 9.5.   25 

 

SJH:   That is why I am trying to separate them out because I imagine – and I 

do not want to rush you into this, I imagine you will want to consider 

filing a memorandum tomorrow, get any response from us before you 

commit yourself to a closing on 9.5.  But I cannot think of any reason 30 

why we cannot direct closing on the rest of the chapter now. 

 

MR CONWAY:   Sir, I am wondering if we can address you by memorandum 

on that.  It might be useful to enable some further time to consider the 

matters you raised today but - - - 35 

 

SJH:   What matters? 

 

MR CONWAY:   Well, sir, if that is your preference - - - 

 40 

SJH:   I am just trying to understand, what do you need time for other than the 

matters we have discussed this morning with you and Mr van Mierlo 

and Federated Farmers, in particular that arose out of yesterday’s 

discussion? 

 45 
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MR CONWAY:   No, I am thinking more in terms of Chapter 9.3 and closings 

on that, I wonder whether extending that timetable a little bit might be 

useful particularly given that I suppose we are anticipating being able 

to take away any comments from the Panel and the parties from today 

about 9.3 and then being able to wrap that up into closings as well. 5 

 

SJH:   Just remind me, have we given directions to closings on trees and 

closings on indigenous flora and fauna? 

 

MR CONWAY:   9.1 is already done, 9.2 is already done, trees which is 9.4, 10 

you have had submitter closings but not yet the Council. 

 

SJH:   But it has been scheduled? 

 

MR CONWAY:   No, you suspended those directions. 15 

 

SJH:   Okay, so how much longer are you saying you need for 9.3?  Because 

9.5 I think is in a different category, so 9.3 and 9.4. 

 

MR CONWAY:   9.4 perhaps end of next week for Council’s closing, if 20 

suitable, and then I guess it is just a matter of aligning some of these 

dates so that we are not filing two lots of closings on the same day, 

because there is a matter of logistics that does present some problems.  

 

  [3.05 pm] 25 

 

SJH:   Look, can I direct then that closings on 9.4 be filed by Friday, 20 May, 

that we will direct closings on topic 9.5 once we have received your 

memorandum, joint memorandum, at close of business tomorrow and 

considered it.   30 

 

 How long do Panel members need to comment on drafting in relation to 

9.3? 

 

 All right, we will leave 9.3 also to be dealt with once we have had 35 

some time, we will issue a Minute and direct it in the context of that.   

 

 I am sorry, about that, 9.5 we will respond to once we get the 

memorandum tomorrow. 9.3 we will consider the drafting 

considerations and issue a Minute and in that Minute we will timetable 40 

closings for submitters and the Council’s closing following that.  All 

right? 

 

 Thank you everybody for your assistance. 

 45 

MATTER ADJOURNED AT 3.07 PM ACCORDINGLY 


