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MAY IT PLEASE THE PANEL 

1 These supplementary legal submissions are filed in order to address 

the concerns raised in the opening legal submissions of the 

Christchurch City Council (Council) on the issue of scope, and in 

particular to address whether there is scope for the Panel to include 

the additional areas sought to be rezoned through Housing New 

Zealand Corporation’s (Housing New Zealand) submission on this 

proposal. 

2 In summary, it is submitted that both the Housing New Zealand 

submission and further submission are firmly within the scope of this 

hearing and are unquestionably ‘on’ the RMD proposal.  

3 Further, even if this were not the case, it is noted that the Panel are 

not limited in their decision-making solely to matters sought in 

submissions. Reflecting the unique nature of the post earthquake 

Replacement Plan process and as has occurred in previous 

proposals, the Panel is free to make rezoning decisions as 

appropriate based on the evidence before it. 

Council’s Position on Scope 

4 The Council’s opening legal submissions raise the issue of whether 

or not any of the submitters seeking to have additional land included 

in the additional RMD proposal are able to do so without giving rise 

to natural justice considerations.  

5 The Council’s position is that there is a “real risk that people 

potentially affected by the proposal, if modified in response to the 

additional RMD submissions, would be denied an effective 

opportunity to participate in the plan change process”.  

6 The Councils submissions briefly discuss the Canterbury Earthquake 

(Christchurch Replacement District Plan) Order 2014 (Order in 

Council) which allows the Panel wider powers of decision making 

than is generally the case. The submissions do not however consider 

how the Order in Council, or the post-earthquake context might 

impact on the way the question of scope is approached.  
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Housing New Zealand Position 

7 It is submitted that Council’s concerns about scope can be 

adequately resolved in this context as a result of the following: 

(a) Under the “business as usual” Motor Machinists principles the 

rezoning of the additional Housing New Zealand properties is 

considered to be within scope;  

(b) That said, the “business as usual” Motor Machinists principles 

must, in our submission, be viewed through a lens of recovery 

given the unique context of this Replacement Plan process.  

The purposes and principles of the Canterbury Earthquake 

Recovery Act 2011 (CER Act) and the Order in Council must 

therefore be given due regard; 

(c) The Order in Council does not limit the Panel to the notified 

proposal and submissions received in terms of the scope of the 

decisions it may make. The Panel may make any change to a 

proposal that it considers appropriate, unless it is outside the 

scope of the proposal “in a material way”; 

(d) The addition of the small additional adjacent areas sought by 

Housing New Zealand to the RMD zonings as notified cannot be 

said to be outside the scope of the notified proposal “in a 

material way”; 

(e) Housing New Zealand was clear in its submission that it was 

seeking the rezoning of the additional areas, the summary of 

submissions produced by the Council was equally clear, no 

further submissions were received that opposed this request 

despite the opportunity for such submissions; and 

(f) Submitters in this process have not been restricted by the 

timeframes in the manner that would usually apply. Late 

submissions have been allowed throughout the process (in 

some instances we understand even after the hearing) offering 

a wider than usual opportunity for participation. 
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The Motor Machinists Position 

8 As the Council set out in opening, the leading case on whether a 

submission is ‘on’ a plan change is Palmerston North CC v Motor 

Machinists Ltd1. In Motor Machinists Kos J examines the case law 

and legislative history on this topic and presents a concise summary 

of both, concluding with an endorsement of the approach taken in 

Clearwater Resort Limited v Christchurch City Council2. 

9 The endorsed approach taken by William Young J in Clearwater sets 

out a 2 step process in the assessment of whether a submission is 

‘on’ a plan change: 

“On my preferred approach:- 

1. A submission can only fairly be regarded as “on” a variation if it is 

addressed to the extent to which the variation changes the pre-

existing status quo. 

2. But if the effect of regarding a submission as “on” a variation 

would be to permit a planning instrument to be appreciably 

amended without real opportunity for participation by those 

potentially affected, this is a powerful consideration against any 

argument that the submission is truly “on” the variation.”3  

10 In respect of the first step, whether a submission addresses the 

extent to which the variation changes the status quo, Kos J 

elaborated further suggesting the following questions may assist: 

(a) Whether the submissions raises matters that should have been 

addressed in the section 32 evaluation (if so then it is not 

likely to fall within the ambit of the plan change); and 

(b) Whether the management regime for a particular resource 

(here a specific lot) is altered by the plan change. If it is not 

then a submission seeking a new management regime may 

not be on the plan change)4. 

                                       
1 Palmerston North CC v Motor Machinists Ltd [2013] NZHC 1290 
2 Clearwater Resort Limited v Christchurch City Council HC Christchurch AP34/02 
3 Clearwater Resort Limited v Christchurch City Council HC Christchurch AP34/02, paragraph 
66 
4 Palmerston North CC v Motor Machinists Ltd [2013] NZHC 1290, paragraph 81 
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11 The section 32 report for the proposal specifically lists the sites the 

evaluation applies to as the areas notified as RMD. Despite this, it is 

submitted that the assessment carried out is equally relevant to 

some of the areas directly adjacent to the notified areas in that 

they: 

(a) Meet the locational criteria set out in Policy 14.1.1.2(a) and 

(b); 

(b) Are incidental extensions of zoning; and 

(c) Would not require substantial changes to the section 32 

evaluation.  

12 In respect of both questions Kos J makes it clear that seeking an 

extension to notified zoning is not automatically precluded as being 

out of scope, noting “the Clearwater approach does not exclude 

altogether zoning extension by submission. Incidental or 

consequential extensions of zoning changes proposed in a plan 

change are permissible, provided that no substantial further s 32 

analysis is required to inform affected persons of the comparative 

merits of that change”5. 

13 In this instance it is submitted that the increase in RMD zoning 

sought by Housing New Zealand would not require substantial 

further analysis to inform of the merits of the change. In fact, other 

than the restriction of the application of the section 32 report to the 

properties notified, the contents of the report apply equally to the 

Housing New Zealand sites which all meet the criteria of Policy 

14.1.1.2.  

14 It is further noted that the Council’s position, in evidence and at 

hearing, did not align with the Section 32 report that was notified 

with the proposal. If the section 32 report is to be used as a means 

of confirming and explaining what is sought in a plan change then 

this proposal is clearly an exception to that rule.  

15 It is submitted that the addition of incidental areas of additional 

RMD land, situated immediately adjacent to the notified areas, all of 

                                       
5 Palmerston North CC v Motor Machinists Ltd [2013] NZHC 1290, paragraph 81 
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which meet the locational criteria in Policy 14.1.1.2 meets the first 

limb of the test in that it addresses the extent to which the 

Replacement District Plan changes the existing status quo.  

16 In respect of the second limb of the test, whether there is a real 

opportunity for participation for those potentially affected, it is 

submitted that the inclusion of the additional sites sought in the 

Housing New Zealand submission has been subject to considered 

public participation.  

17 In Clearwater the summary of the second limb explained: 

“It may be that the process of submissions and cross-submissions 

will be sufficient to ensure that all those likely to be affected by or 

interested in the alternative method suggested in the submission 

have an opportunity to participate. In a situation, however, where 

the proposition advanced by the submitter can be regarded as 

coming out of “left-field”, there may be little or no real scope for 

public participation. Where this is the situation, it is appropriate to 

be cautious before concluding that the submission  (to the extent to 

which it proposes something completely novel) is “on” the 

variation”6 

18 In Motor Machinists Kos J highlighted that “Plainly, there is less risk 

of offending the second limb in the event that the further zoning 

change is merely consequential or incidental”7.  

19 It is submitted that the inclusion of the sites sought by Housing New 

Zealand is consequential or incidental in nature as anticipated by 

Kos J and is by no means “out of left field”. This is particularly the 

case when the locational criteria in Policy 14.1.1.2 are taken into 

account.  

20 Counsel also notes that late submissions have been accepted on the 

Replacement District Plan proposals almost without exception. In 

some cases we understand late submissions have been accepted 

after hearings have concluded. This provides an additional avenue 

for submitters to participate that is not as readily available in the 

                                       
6 Clearwater Resort Limited v Christchurch City Council HC Christchurch AP34/02, paragraph 
69 
7 Palmerston North CC v Motor Machinists Ltd [2013] NZHC 1290, paragraph 83 
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standard plan change process. Media coverage of the RMD hearing 

was very visible, including stories on the front page of The Press 2 

days running. It would have been open to any potentially affected 

person to submit at any point.  

Recovery Lens  

21 While Housing New Zealand maintains that the inclusion of the 

additional properties sought to be included in the RMD zone is within 

scope under the Motor Machinist principles, it is submitted that this 

position is even stronger when the wider context of the Replacement 

District Plan is contemplated.  

22 The Order in Council that initiated the Replacement District Plan 

process was promulgated under the CER Act. All Orders in Council 

made under the CER Act must be made for the purposes of the CER 

Act8. It is submitted that consideration of these purposes is 

important when applying general principles of law to such a unique 

situation. The purposes of the CER Act seek, inter alia: 

“to provide appropriate measures to ensure that greater 

Christchurch and the councils and their communities respond 

to, and recover from, the impacts of the Canterbury 

earthquakes”9; 

“to enable community participation in the planning of the 

recovery of affected communities without impeding a 

focused, timely, and expedited recovery”10; 

“to enable a focused, timely, and expedited recovery”11; 

“to facilitate, co-ordinate, and direct the planning, rebuilding, 

and recovery of affected communities, including the repair 

and rebuilding of land, infrastructure, and other property”12; 

and 

                                       
8 Canterbury Earthquake Recovery Act 2011, Section 71 
9 Canterbury Earthquake Recovery Act 2011, Section 3(a) 
10 Ibid, section 3(b) 
11 Ibid, section 3(d) 
12 Ibid, section 3(f) 
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“to restore the social, economic, cultural, and environmental 

well-being of greater Christchurch communities”13. 

23 The purposes set out above make it clear that recovery from the 

impacts of the earthquakes is of the utmost importance in 

undertaking actions under the CER Act. In particular the planning, 

rebuilding and recovery of communities is to be co-ordinated in a 

way that enables a focused and expedited recovery. Allowing the 

addition of these incidental properties will result in a cohesive and 

logical area of RMD zoning in these areas in the short term.  

24 The ability of the Panel under the Order in Council to make wide 

changes to the proposals without reliance on submissions also 

supports this position.  

The Order in Council 

25 Clause 13(2) of the Order in Council makes it very clear that the 

Panel may make any changes to a proposal that it deems 

appropriate and it is not limited to making changes that were sought 

in submissions. This is followed by clause 13(4) which requires 

changes that are “in a material way outside the scope of the 

proposal as notified” to be re-notified.  

26 It is submitted that the use of the term “in a material way”, in 

conjunction with the wider scope to make changes under clause 

13(2), results in a much more enabling position for the Panel in 

terms of the changes that may be made to the proposal.  

27 In the context of the Resource Management Act 1991 the definition 

of “material” has been discussed as it applies to variations of 

resource consents. In that instance the Planning Tribunal concluded 

that while a judgment will be required in each case as to whether a 

variation is “material”, it will be helpful to assess “if it would have 

greater adverse effect on the environment than the unvaried 

proposal would have”14. 

28 In this instance the addition of a small number of additional sites, 

immediately adjoining the notified RMD areas, is not considered 

                                       
13 Ibid, section 3(g) 
14 Cooke v Auckland City Council [1996] NZRMA 511, at 520 
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material. It is further submitted, and supported by the evidence for 

both Housing New Zealand and the Council, that the inclusion of the 

additional Housing New Zealand sites will not have a greater 

adverse effect on the environment that the notified proposal. 

Conclusion 

29 The provisions of the Order in Council provide the Panel with the 

ability to make any change to a proposal that it considers 

appropriate. The only exception to this is where a change is outside 

the scope of the notified proposal “in a material way”. Housing New 

Zealand’s submission point seeking the rezoning of 2 small areas 

located immediately adjacent to the notified areas is not materially 

outside the scope of the proposal as notified.  

30 There is scope to include the additional areas sought by Housing 

New Zealand under the principles of law that apply to “business as 

usual” plan changes. This is the case even before the principles are 

considered in the recovery context within which this process is being 

undertaken. 

 

DATED this 28th day of July 2016 

 

     

L J Semple / H G Marks 

Counsel for Housing New Zealand Corporation 


