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INTRODUCTION 

1 These legal submissions are filed on behalf of KI Commercial Limited (“the 

submitter”), which is a submitter (789) on the Industrial and Commercial 

chapters of the Proposed Christchurch Replacement District Plan (“the 

Proposed Plan”). The submitter has an interest in two properties at 9 and 11-13 

Bernard Street, which were zoned Commercial Mixed Use under the Panel’s 

decision dated 18 December 2015.   

2 As part of its decision on the above chapters of the Proposed Plan, the Panel 

made a change to permitted activity rule 15.7.2.1 for the Commercial Mixed Use 

zone.  The effect of this amendment was that non-ancillary offices, retail and 

commercial services are only permitted within the Commercial Mixed Use zone 

where they are already occurring as at the date of the decision.  

3 This decision was made due to concern about the ambiguity in the rule 

proposed by the Christchurch City Council (“the Council”), which the Panel 

considered would have given rise to an undue risk of adverse impact on the 

recovery of the central city and inappropriately dilute the centres based 

approach. However, this decision was made without the benefit of any evidence 

in relation to the costs that it imposed on the submitter.    

4 Following the appeal by the submitter and the judgment of the High Court1, the 

Panel is now required to reconsider the relevant parts of its decision, taking into 

account the interests of the submitter in relation to the submitter’s properties. In 

particular, the key issue before the Panel is whether it is appropriate to amend 

rule 15.7.2.1 to provide for the site specific outcome sought by the submitter, 

which would permit offices, retail and commercial services on the submitter’s 

properties. 

5 This re-evaluation must be undertaken in accordance section 32 of the RMA, 

taking into account the relevant benefits, costs, and risks. However, it does 

require a complete reconsideration of the rules as they apply to the entire 

Commercial Mixed Use zone. As is confirmed by the High Court judgment, the 

Panel’s reconsideration is limited to the interests of the submitter in relation to 

the submitter’s properties.   

                                                
1 K I Commercial Limited v Christchurch City Council [2016] NZHC 1218 
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6 The submitter appreciates the reasons why the Panel amended rule 15.7.2.1 in 

the manner that it did. However, the adverse consequences of this decision for 

the submitter were significant and unfortunately were not taken into account. In 

my submission, when those costs are properly understood and considered, the 

most appropriate outcome is to amend the rule in the manner sought by the 

submitter. Not only will this will avoid the adverse consequences that would 

otherwise result, the narrow site specific relief sought also ensures that the 

original concern of the Panel does not arise.  

THE SUBMITTER’S PROPERTIES 

7 As outlined in the affidavit of Mr Keung, the submitter’s properties contain two 

single storey buildings (with mezzanine floors) that were originally built at 100% 

of their respective titles, with a total pre-earthquake floor area of approximately 

2,990m². Mr Keung provides an overview of the past use of the submitter’s 

properties, the earthquake damage that occurred, their current status, and 

intended future use.  

8 In summary, the submitter’s properties have been used for a mixture of light 

industrial and commercial uses since they were first built back in the 1950s. 

Prior to the earthquake, a range of activities were occurring on the submitter’s 

properties, including offices and retail.  The buildings were damaged in the 

earthquakes and have remained vacant since this time. However, significant 

resources have been invested by the submitter into re-strengthening and 

refurbishing the existing buildings to enable their future use.  

9 The submitter’s intention is that its properties will be used for a range of 

commercial activities, including some small boutique styled retail outlets and 

some overflow office space for the surrounding area. Some of the previous 

tenants are expected to reoccupy part of the space, including the submitter’s 

use of the buildings for its own offices.  

RELIEF SOUGHT 

10 Under Rule 15.7.2.1 as decided by the Panel, there is very limited provision 

made for offices, retail and commercial services within the Commercial Mixed 

Use zone. In particular, such activities are only permitted where they were 
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existing as at the date of the decision, or where they are ancillary to another 

permitted use (subject to activity specific standards).  

11 The major concern for the submitter is that rule 15.7.2.1 in its current form 

would not enable it to implement its plans for the intended use of its properties 

and would significantly undermine the value of its investment. The submitter is 

therefore seeking that rule 15.7.2.1 be amended to add the following line to the 

permitted activity table:  

 

 Activity Standards 

P28 Office activity, commercial services, and/or retail 
activity at 9 and 11-13 Bernard Street, Addington 
(CB29B/221 and CB29B/220) 

Nil 

 

12 It is important to emphasise that the amendment that the submitter is seeking is 

intended to relate to the submitter’s properties as a whole, not just the existing 

buildings. This is a distinction from the current rule and that proposed by the 

Council at the initial hearing, which only relate to existing buildings.  As 

discussed further in the affidavit of Mr Keung, given the significant investment 

that has been made in the existing buildings, there is no intention to demolish 

the buildings and redevelop a vacant site. However, ensuring that the rule 

relates to the land itself is necessary to ensure that the demolished parts of the 

original buildings can be rebuilt, to provide for future unanticipated events, and 

to protect the ongoing insurability and value of the properties.   

13 As noted above, this amendment is limited to the submitter’s properties and 

does not affect the balance of the Commercial Mixed Use zone. There are no 

jurisdictional issues arising as the proposed amendment is within scope of the 

submitter’s original submission on the Proposed Plan, the submitter’s appeal of 

the decision, and the High Court directions for reconsideration. 

14 The Council has been consulted regarding the submitter’s proposed 

amendment to provisions of the Proposed Plan. The Council has confirmed that 

it does not oppose the relief sought and will abide by the decision of the Panel.   

15 With this proposed amendment in mind, the key issue for the Panel to consider 

is whether this outcome is more appropriate than the current version of rule 

15.7.2.1 as decided by the Panel. The costs, benefits and risks of these two 

alternatives will now be discussed.  
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COSTS ASSOCIATED WITH THE CURRENT RULE  

16 As noted above, if rule 15.7.2.1 remains unchanged, the submitter would not be 

able to utilise its existing buildings for offices, retail and commercial services as 

a permitted activity. This has significant adverse consequences for the 

submitter, as discussed in the affidavit of Mr Keung and supported by the 

affidavit of Mr Sellars. 

17 At a practical level the submitter would not be able to occupy the building for its 

own professional offices, as it did prior to the earthquakes. Similarly there are 

several other tenants that would not be able to return to use the buildings for 

offices, retail or commercial services. This would significantly limit the potential 

tenants that could occupy the buildings and reduce the potential rental income 

by 25 to 35%.  

18 In addition, the underlying investment value of the submitter’s properties would 

be reduced by approximately one third. This is a significant loss that would have 

major consequential impacts for the submitter in relation to finance and 

insurance, particularly given that it has invested over $2 million since the 

earthquakes strengthening and refurbishing the existing buildings on its 

properties. Ultimately the investment value of the properties to the submitter 

would be undermined and its wider business activities and plans would be 

compromised. As discussed by Mr Keung, the ability to apply for resource 

consent would not prevent these consequences from arising.  

19 It is recognised that these costs are specific to the submitter’s own financial and 

property interests. However, they also have a broader impact by preventing the 

viable and productive use of an existing resource, reducing the economic and 

employment benefits that this would otherwise provide. Although these wider 

costs have not been quantified, they are nonetheless relevant matters to take 

into account under section 32 and Part 2 of the Act.   

RISKS ASSOCIATED WITH AMENDING THE RULE  

20 In my submission, the costs summarised above are a real and significant 

consequence of the rule remaining in its current form. However, it is 

acknowledged that these costs must be balanced against the potential risks if 

the rule is amended in the manner proposed by the submitter.  
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21 It is understood that the key reason behind the current version of the rule was to 

address the Panel’s concern that the rules did not give rise to an undue risk of 

adverse impact on the recovery of the central city and inappropriately dilute the 

centres based approach. The importance of achieving these broad objectives is 

not disputed, and is reflected in various higher order documents that the Panel 

must consider. However, the version of the rule that the Panel was concerned 

about at the time is a completely different proposition to that which the submitter 

is now promoting.  

22 The version of the rule promoted by the Council at the hearing could have 

potentially allowed every existing building within the Commercial Mixed Use 

zone to be converted to offices, retail or commercial services with very few (if 

any) restrictions. The Commercial Mixed Use zone extends across several 

parts of the city, including parts of Addington, the area around Mandeville 

Street, and parts of Blenheim Road. In this context, the Panel’s concern as 

expressed in its decision is understandable.  

23 However, what the Panel are now confronted with is a rule that would not apply 

to the entire Commercial Mixed Use zone. To the contrary, it would only apply 

to two existing properties, both of which are of a modest size and contain 

existing buildings in which significant resources have been invested. In my 

submission, the scale of the relief sought and the nature of the properties 

themselves inherently limits the potential for risk that could arise to either the 

central city or the centres based approach.  

24 This is confirmed by the affidavit of Mr Sellars, who notes that the ground floor 

area of the submitter’s properties represents just 0.56% of the new rebuilt retail 

precinct and central city office accommodation, and will therefore have not 

impact on the central city. In addition, Mr Sellars considers that the secondary 

location of the properties is unlikely to attract tenants that would otherwise 

locate in the central city or other centres.  

25 This locational factor along with the current state of the commercial property 

market also limits the potential for the sites to be redeveloped in a manner that 

completes with the central city and other centres. In any event, the prospect of 

new buildings being erected is very remote given the significant investment that 

the submitter has made in the repair and refurbishment of its existing buildings.  
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26 Overall, Mr Sellars is of the view that permitting retail, offices and commercial 

activities on the submitter’s properties would present a negligible risk to the 

central city and the centres based approach and would still ensure that the 

commercial activity remains focused within the existing centres.      

OVERALL EVALUATION  

27 The overall question to be determined is which version of rule 15.7.2.1 is the 

most appropriate: the version original determined by the Panel; or the amended 

version promoted by the submitter. This question must be answered with 

reference to the relevant objectives and policies of the various planning 

documents that guide the Panel’s decision making. 

28 Mr Giddens has completed an analysis of the proposed amendment against the 

requirements of section 32 of the RMA, taking into account the costs, benefits 

and risks in the context of the relevant planning documents. In reliance on the 

evidence of Mr Keung and Mr Sellars, Mr Giddens considers that the proposed 

amendment better aligns with the provisions of the relevant planning documents 

as it reduces the costs on the submitter and provides wider economic benefits, 

whilst not posing any meaningful risk to the central city or centres based 

approach. He therefore concludes that the most appropriate outcome is to 

approve the amendment to the rule proposed by the submitter.   

29 Notwithstanding the above, a question that the Panel may be considering is 

why the submitter’s properties should be treated any differently to all of the 

other properties within the Commercial Mixed Use Zone. In other words, why 

should a site specific rule be made for these properties? 

30 In my submission, the simple answer to this question is that the Panel can only 

make its decision based on the submissions and evidence it has received. In 

this case, there is clear uncontested evidence from the submitter that the rule 

decided by the Panel would have significant costs on the submitter given its 

particular circumstances. In addition, the submitter has promoted an amended 

rule that addresses these costs in a way that does not give rise to the concerns 

that the Panel was originally concerned about. There is no such evidence in 

relation to any other property and no jurisdiction to consider a wider amendment 

given the narrow reconsideration that the Panel is undertaking. In my 

submission, this justifies the site specific resolution promoted by the submitter.  
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31 For all of the above reasons, I consider that there are clear benefits associated 

with amending rule 15.7.2.1 as proposed by the submitter and no adverse 

consequences associated with such a decision. I therefore submit that the most 

appropriate outcome that best meets the purpose of the Act is to amend rule 

15.7.2.1 to permit offices, retail and commercial services on the submitter’s 

properties.  

 

DATED 1 July 2016  

 

David Pedley 

Counsel for KI Commercial Limited  

 


