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MAY IT PLEASE THE PANEL

1. On the basis of an agreement to resolve the High Court proceedings, this 

matter was referred back to the Panel.

2. The position of the Christchurch City Council (Council) is that:

(a) it neither supports nor opposes the relief now sought by KI 

Commercial (KI);

(b) it will abide the Panel's decision on whether it considers that relief 

acceptable;

(c) it does not intend to cross-examine any of KI's witnesses; and

(d) these submissions will address some relevant matters arising from 

the process to reach this point, and the evidence filed (without 

commenting on the substance of KI's evidence).

3. To be clear, the Council has never considered itself obliged to support the 

relief advanced by KI, and it was always the Council's position that it would be 

for KI to convince the Panel that its relief was appropriate if the matter was 

referred back.  No inference could or should have been taken by KI about the 

Council's position on the merits when it agreed to resolve the High Court 

proceedings.  In addition, the Council does not consider itself under any duty to 

reach agreement with KI about a rule that would accommodate KI's interests.

4. It is not the Council's role to insulate KI from risk in having the matter referred 

back to the Panel, and any such assumption would be incorrect and 

unfounded.  KI has at all times had legal counsel involved, and it is their role to 

advise KI about the merits of their position, their case strategy, and any 

evidence which might support it.

5. As directed by the Panel under clause 6(1) of Schedule 3 of the Order in 

Council, the Council's witnesses have prepared evidence by considering KI's 

proposed relief on its face and in accordance with their duties under the Code 

of Conduct.  The Council considered itself legally obliged to comply with that 

direction, notwithstanding its agreed position with KI in respect of settlement of 

the High Court appeal (which, as previously explained, it does not accept it has 



breached in any event).  That agreed position did not envisage that the Council 

would be asked to certify the merits of the KI relief nor that it would be directed 

by the Panel to produce evidence.

6. KI has now refined its relief from that which it originally promoted when the 

matter was referred back.  The Council's witnesses have also considered that 

relief on its face and in accordance with their duties under the Code of 

Conduct.  They have each reached an opinion that the refined relief, now 

involving a maximum floor space cap of 3600m2 across the KI properties, is 

not appropriate. 

7. As noted earlier in these submissions, the onus has always been on KI to 

justify its position on referral back to the Panel, irrespective of the Council's 

position.  That remains the case.  Any decisions that it has made about 

promoting or refining its relief are commercial and/or strategic decisions for it.  

Any judgments made about commercial feasibility of what could be developed 

under the relief sought are for KI, not the Council.

8. For that reason, opinions and assertions such as those proffered by Mr Keung 

in paragraphs 14 and 24 of his statement dated 22 August 2016 are submitted 

to be wholly inappropriate and an unnecessary attack on the integrity of the 

Council's witnesses.  Those paragraphs should properly be withdrawn, and the 

Council invites Mr Keung to do so.  

9. If KI considers that the correct legal approach under the RMA to assessing the 

merits of relief is to apply a series of commercial or value judgements about 

what is commercially feasible or viable under their earlier relief, then that is its 

business.  The Council's witnesses have simply assessed the relief on its face 

and considered what the two versions of the rule advanced by KI would 

provide for as a permitted activity1.  

10. It is not the Council's role to inquire into the feasibility or commercial viability of 

whether an individual property could be developed up to the limit of various 

bulk and location and/or activity-based requirements (ie. within a permitted 

baseline), particularly when faced with a site-specific "spot zoning" form of 

relief.  That would require it to speculate about the personal or business 

motivations of private persons, or make uninformed value judgments about 

1 This has been unfairly criticised by Mr Keung at para 11 of his 22 August statement, for example



matters that are well beyond its knowledge (and arguably outside its statutory 

functions). 

11. Furthermore, when assessing the relief that was then being advanced by KI, 

should the Council's witnesses have taken the view that any other landowner 

or investor would make the same investment decisions or hold the same 

commercial outlook as KI about potential development of the site if, for 

example, the property was sold or if economic conditions change during the life 

of the Replacement District Plan?

12. If it was never KI's intention to develop up to the limits of what was possible 

under the earlier advanced relief, then it could have ensured that the relief 

sought coincided with that intention.  It has since clarified that position 

following consideration of the Council's evidence, and advanced refined relief 

which does match up with its long-terms intentions for its properties.  Again, 

that is its business and the Council is under no obligation to agree to that.  In 

any event, the Panel is the decision-maker, not the Council.

13. Accordingly, and as directed by the Panel, the Council's witnesses have 

considered the KI relief against what they understand to be the relevant and 

appropriate statutory framework and tests, primarily revolving around section 

32 of the RMA.  In doing so, they have correctly approached their analysis on 

the basis that relevant objectives and policies of the Commercial/Industrial 

chapters are settled and no longer in dispute.  In addition, they have also 

considered the relief against the operative Strategic Directions objectives.  

Both witnesses are entirely familiar with these provisions and the philosophy 

underpinning them2.

14. In Mr Stevenson's case, he acknowledges the position that he supported at the 

conclusion of the Stage 1 hearing, and explains why he has reached a different 

opinion in the present circumstances.  That is wholly consistent with his duties 

under the Code of Conduct.

15. What the Council's witnesses have not done is approached their analytical 

exercise in a manner akin to a resource consent proposal by assessing the 

potential environmental effects of a potential development of the KI sites up to 

what is permitted by the proposed relief.  

2 See the rebuttal statement of Mr Putt at paras 20 -25



16. The Council's witnesses are:

(a) Mr Philip Osborne, economist; and

(b) Mr Mark Stevenson, consultant planner.

DATED this 23rd day of August 2016
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J G A Winchester
Counsel for Christchurch City Council


