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MAY IT PLEASE THE PANEL 

 

1. The Christchurch City Council (Council) has considered the Minute from the 

Hearings Panel dated 25 August 2016 outlining a possible draft rule (draft 

rule) to address the issues raised by Ki Commercial Limited (KI) on referral 

back.  The Panel's subsequent Minute dated 30 August 2016 confirming that 

the draft rule does not represent any Panel determination is also noted. 

 

2. The approach of the Council witnesses at the re-convened hearing of this 

matter on 24 August 2016 was to assist the Panel with evidence within their 

expertise, based on their understanding of the settled objective and policy 

framework in the Strategic Directions and Commercial chapters and the 

Panel's reasoning which resulted in those provisions.  The Council does not 

however seek to traverse any of the evidence that was presented to the Panel 

on 24 August 2016. 

 

3. It is accepted that the Panel has the ability to reconsider matters relating to the 

settled objectives and policies and reach a different view on the interpretation 

or application of those provisions from what it may have expressed in earlier 

decisions.  It is also accepted that the Panel is able to deal with unintended 

consequences of those provisions if they arise in the context of a discrete 

referral back, as they have here. 

 

4. Whether any conclusions now reached by the Panel on such matters are 

underpinned by a sufficient evidential foundation is respectfully submitted to be 

a matter for the Panel to satisfy itself about, particularly in light of the 

observations in the memorandum from KI dated 30 August 2016 which seeks a 

number of changes to the rule to accommodate its interests.   

 

5. As advised in the Council's legal submissions dated 23 August 2016, it 

remains the Council's position that it neither supports nor opposes relief that 

might be granted to KI (whether based on the draft rule, or otherwise), and it 

will abide the Panel's decision on the merits and on the detail of any relief 

which is granted. 

 

6. It does however record that, when considering the additional issues raised in 

KI's memorandum dated 30 August 2016, careful thought would need to be 

given as to whether any amendments to the draft rule, should they be 

confirmed, strike the appropriate balance between providing for the outcomes 



 

 

sought by KI (in terms of minimising its costs and maximising its benefits), as 

against the costs and benefits to other resource users and the wider 

community.   

 

7. The Council has therefore sought to focus its attention on the draft rule 

outlined in the 25 August Minute, and improve its clarity and drafting where it 

considers this is required.  It tenders no views on the merits of the draft rule 

and whether it is more appropriate than the appealed rule, but notes the views 

of its experts on this matter when questioned by the Panel at the 24 August 

hearing. 

 

8. A revised version of the draft rule, with revision-marking and comments to 

support changes suggested by the Council, is attached to these submissions 

as Appendix A.  In summary the changes suggested by the Council: 

 

(a) seek to reduce unnecessary duplication or repetition; 

 

(b) simplify the wording of the draft rule to aid with its interpretation and 

administration;  

 

(c) seek to ensure consistency with the style of drafting used elsewhere 

in the Replacement District Plan; and 

 

(d) question the need for and reference to a plan for the purposes of an 

"Existing building" definition if there is a maximum GFA limit across 

the relevant sites; and 

 

(e) address the need for an additional rule to provide for an appropriate 

activity status in the event that there was a proposal to exceed the 

standards of the draft rule. 

 

9. In terms of specific issues not otherwise addressed in the Council's edits and 

comments on the draft rule in Appendix A, it is noted that there is currently no 

policy basis for the draft rule (or any amendments to it) and, if any policy is 

considered necessary, it would need to be carefully crafted so as not to create 

the basis for a precedent. 

 



 

 

10. In terms of the proposed advice note, the Council assumes that the cross-

reference to a Panel decision on the merits of the draft rule (if approved) would 

also be explicit about the specific circumstances of this matter such that it does 

not create a precedent for "me too" landowners in the future.   

 

11. It is submitted that the inclusion of such an advice note raises legal 

interpretation issues as to its relevance and the significance to be attached to it 

in resource consent processing, given this approach has not been used 

anywhere else in the Replacement District Plan.   

 

12. It is submitted that there is no need for a corresponding additional rule 

specifying that non-compliance with the draft rule is a discretionary activity, as 

this is already provided for under Rule 15.7.2.4 (which specifies any activity not 

provided as a permitted, restricted discretionary, or non-complying activity, is 

discretionary).  Restricted discretionary activity RD2 under Rule 15.7.2.3 would 

not apply to the draft rule P28. 

 

13. In terms of consequential amendments, the Council submits that restricted 

discretionary activity Rule 15.7.2.3 RD1 would need to be amended as follows: 

 

“Activities P1 – P28 P27 in Rule 15.7.2.1, and RD2…”  

 

14. Finally, if the Panel accepts the deletion of the “existing building” (refer to 

paragraph 8(d) above), the Panel would need to give consequential 

consideration as to whether the permitted activities provided under P1, P2, P3, 

P9, P10, P11 should also be available in addition to the draft rule P28.  

Whether the maximum GFA provided under the draft rule P28 is within an 

existing or a new building is of no concern to Council.   

 

15. It is noted that if the maximum GFA provided by the draft rule P28 could be 

provided in a new building that did not occupy the whole site, that would 

provide for other activities anticipated in the zone to also establish, thereby 

providing a better use of this resource.   

 

16. The Council notes however that there is potential for a combination of the 

permitted activities to be configured in a manner to defeat the apparent 

intention of the draft rule P28.  Other than raising this matter for the Panel’s 



 

 

consideration, the Council offers no view on whether this needs to be 

expressly addressed. 

 

 

DATED this 31st day of August 2016 
 

 
__________________________________ 

J G A Winchester 
Counsel for Christchurch City Council 

 
 
 
 



 

 

APPENDIX A 
 

Annexure 
 
Possible KI Commercial Rule for consideration by the Parties for closing submissions 
 
15.7 Rules - Commercial Mixed use Zone 
 
15.7.2.1 Permitted Activities 

Activity Activity Specific Standards 

P28 At 9 & 11-13 Bernard Street, 
Addington (CB29B/221 and 
CB29B/220) (the ‘site’) retail 
activity, commercial services 
and/or office activity that 
satisfies both of the following: 

a. The activity is an 
activity that was 
undertaken in an 
existing building on 
the site on 21 
February 2011 or after 
that date and before 
[insert date of Panel’s 
KI decision]; and 

b. The activity is 
undertaken in an 
existing building on 
the site. 

For the purposes of P28: 

“Existing building” includes all 
reinstated or modified parts of 
a building on the site 
demolished after the 22 
February 2011 and which are 
within the circumference of 
building footprint shown on 
the plan in Annexure [insert 
CRDP Annexure number, with 
Annexure going into Chapter 
16] 

Note:  See Independent 
Hearings Panel Decision [xxx], 
dated [xxx] for background to 
this rule 

a. A maximum total gross floor area (GFA) of retail, 
office activities and commercial services across the 
site of shall be 3600m2 comprising: 
i. Up to a maximum of 1000m2 GFA for office 

activity; 
ii. Up to a maximum of 2600m2 for retail and/or 

commercial services activity, which shall be 
located at ground floor level only; and 

b. Retail activity shall be located at ground floor level 
only.  This standard does not apply to commercial 
services or office activity.  

 

 
Note to parties:  

Comment [MS1]: Deletion of part of 
the activity description and standard 
limiting floorspace to the existing 
building is not considered necessary. 
This is on the basis that the effect of the 
permitted floorspace within an existing 
building or new building on the site is 
not distinguishable or any more 
inconsistent with the policy framework. 
While the rule may provide for more 
intensive use of the site by way of a 
new building accommodating the 
permitted floorspace, any additional 
floorspace will be subject to a consent 
process.  

Comment [MS2]: Consistent with 
activity standard (a) attached to P8 of 
Rule 16.2.2.1 

Comment [MS3]: The deletion of this 
standard is appropriate on the basis 
that there is a limited risk of retail 
activity above ground floor at a scale 
that will have an adverse effect or 
erode the policy framework. 



 

 

i. For consistency with the approach taken for other permitted activities, the above draft 

anticipates that there would be an associated change to the relevant Discretionary Activity 

rule to provide for “Activity P28 in Rule 15.7.2.1 that does not meet an activity specific 

standard.”  .  

 

Comment [MS4]: A new rule for non-
compliance with the above is not 
required. Reliance is placed on Rule 
15.7.2.4 Discretionary activity.  


