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INTRODUCTION 

1 These closing submissions are filed on behalf of KI Commercial Limited (‘the 

submitter’) and follow on from the opening submissions dated 1 July 2016 and 

23 August 2016.  

2 The submitter is seeking to re-establish commercial activities on its properties 

at 9 and 11-13 Bernard Street (‘the submitter’s properties’). The submitter has 

made a significant financial commitment to achieve this outcome and, in our 

submission, there will be significant adverse economic consequences for the 

submitter if the proposed relief is not granted.  

3 Against this context, in our submission the evidence for the Council 

substantially overstates the negative consequences of granting the proposed 

relief. There are several flaws in the Council’s analysis of the proposed relief 

(discussed below), which are compounded by the rigid and narrow 

interpretation of relevant objectives of the Plan directed toward management of 

commercial activity within Christchurch. 

4 The evidence for the submitter is that there would be no adverse environmental 

impacts arising from the proposed relief and further the cost / benefit analysis 

required by s32AA RMA firmly supports allowing a limited level of commercial 

activity to be re-established on the submitter’s properties. 

5 The specific matters addressed in these closing submissions are as follows:  

(a) The wording of the proposed rule; 

(b) Whether the proposed rule is more appropriate than the decision version 

of the rule; and 

(c) Whether any consequential or related changes are required. 

WORDING OF PROPOSED RULE 

6 The Memorandum of Counsel on behalf of the submitter dated 30 August 2016 

provides detailed comment on the proposed rule and suggests some 

amendments for the Panel’s considerations. These submissions will not repeat 

those matters, but provides some brief further comments in response to the 
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amendments suggested at Appendix A to the closing submissions of 

Christchurch City Council (“the Council”).  

7 In broad terms, the submitter supports the Council’s amended version of the 

rule, including: 

(a) The deletion of references to the existing buildings and activities so that 

offices, retail and commercial services are simply permitted on the 

submitter’s properties, subject to Activity Specific Standards. 

(b) The removal of the standards relating to the location of retail and 

commercial services.  

8 The only further change that the submitter requests is increasing the maximum 

GFA for offices from 1000m² to 1200m², as discussed in the Memorandum of 

Counsel for the submitter. 

9 If the Panel considers that a simplified rule of this type is appropriate, the 

submitter requests that express reference to the submitter’s plans and the 

extent of the existing buildings (post modification) is made in the Panel’s 

decision on this matter. The purpose of this is to make it clear that the permitted 

activities are anticipated to occur within the full extent of the existing buildings, 

which occupied 100% of the site prior to the earthquakes and will be reinstated 

to a similar level once the intended building modifications are completed.  

10 Alternatively, if the Panel wishes to retain reference to the submitter’s buildings 

in the rule itself, alternative simplified wording for the “Activity” column of the 

rule could be as follows: 

A 9 & 11-13 Bernard Street, Addington (CB29B/221 and CB29B/220) 

(‘the site’) retail activity, commercial services and/or office activity within 

the building footprint shown on the plan in Annexure [insert CRDP 

Annexure number, with Annexure going into Chapter 16] 

Note: See Independent Hearings Panel Decision [xxx], dated [xxx] for 

background to this rule. 

11 The Memorandum of Counsel on behalf of the submitter dated 30 August 2016 

included updated concept plans for the existing buildings. Although those were 
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intended to help explain the submitter’s comments on the draft rule,  the 

submitter wishes to emphasise that the internal layout shown on those concept 

plans may well change and should not be used as the basis for specific 

restrictions within the rule itself.   

12 Whatever wording is adopted, it is important from the submitter’s perspective 

that the rule enables offices, retail and/or commercial services on either or both 

titles, up to the maximum amounts specified, and that these amounts can be 

transferred to any new building on the site should that occur in the future. As 

emphasised throughout the hearing, it is important that this rule attaches to the 

land, not just the existing buildings. 

13 The closing submissions of the Council note that when considering any 

amendments to the draft rule, careful thought would need to be given to 

whether any amendments strike the appropriate balance between providing for 

the outcomes sought by the submitter, as against the costs and benefits to 

other resource users and the wider community. There is no debate that this is a 

relevant consideration. However, the submitter’s position is that the 

amendments proposed will not result in any costs to other resource users or the 

wider community. They will simply provide a benefit to the submitter and the 

community by enabling the productive use of an existing resource and 

supporting the economic prosperity of Christchurch as a whole. We discuss this 

matter further below. 

IS THE PROPOSED RULE MORE APPROPRIATE THAN THE DECISION VERSION 

OF THE RULE? 

14 As mentioned in opening submissions for the submitter, the evaluation required 

by section 32AA requires an examination of whether the proposed relief is the 

most appropriate way of achieving the objectives of the Plan compared to 

continuation of the existing rules (‘the existing rules’) contained in the Panel’s 

earlier Decision (‘the Decision’). In this section of our submissions, the term 

“proposed relief” encompasses the various iterations of the proposed rule 

discussed during the course of the hearing.1 

                                                
1 This includes the rule proposed in opening submissions for the submitter, the draft rule at Appendix A of 
the Council’s submissions, and suggested amendments to the Council’s draft rule discussed in these 
closing submissions. 
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15 The evaluation required was aptly summarised by the Panel in an earlier 

decision as follows- 

“[W]e must adjudge what is the most appropriate set of planning 

provisions for giving effect to related objectives.”2 

16 Although the position advanced for the Council through legal submissions in 

respect of the proposed relief is neutral, the Council’s evidence is clearly 

opposed to the proposed relief and instead supports the existing rules.  

17 It is submitted there are shortcomings in the Mr Osbourne’s economic analysis 

of the proposed relief and these are compounded by Mr Stevenson’s rigid and 

narrow interpretation of relevant objectives of the Plan directed toward 

management of commercial activity within Christchurch. 

Adverse effects/costs of relief sought  

18 In broad terms Mr Osbourne for the Council does not support the proposed 

relief because he considers that providing additional commercial space at 

Addington on the subject land will redirect demand from other centres and have 

a negative impact on the CBD. 

19 However, when questioned by the members of the Panel Mr Osbourne could 

not substantiate these claims. For example, Mr Osbourne attempted to adopt 

the analogy of a ‘death by a thousand cuts’ to explain that the size of the ‘cut’ 

was not as relevant as how many cuts there are.3 We understand that in RMA 

terms Mr Osbourne’s reference to ‘cut’ relates to the environment impact of this 

one proposal and reference to the number of cuts relates to the cumulative 

effects of multiple similar proposals being approved in the future. Linked to this 

is the question whether approving this proposal will set a precedent making it 

difficult for the Council to decline similar proposals in the future. 

20 The concept of size (or effect) of the cut that would result from the proposed 

relief was discussed between Mr Osbourne and Commissioner Mitchell. The 

Commissioner wanted to better understand Mr Osbourne’s view about the 

actual impact of the proposed relief in this particular case on the CBD and 

                                                
2 Independent Hearing Panel – Decision 30 North Halswell Key Activity Centre 15 July 2016 at para 50 
3 Transcript at page 80, paras 35-40 
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centres. In response, Mr Osbourne conceded that the impacts of this one site 

are not going to be far reaching.4  

21 In answering this question, Mr Osbourne stated that nobody to his knowledge 

had assessed the effects of the proposed relief on the CBD or centres. In our 

submission, Mr Osbourne has overlooked the evidence presented by Mr Sellars 

which provides a much finer grained assessment of the potential impacts on the 

CBD and centres than the high-level analysis completed by Mr Osbourne. Mr 

Sellars’ evidence is that Bernard Street is a secondary commercial location, 

which provides second and third tier retail rentals. Mr Sellars considers that 

there is a shortage of this category of rental space in Christchurch. Mr Sellars 

explained that tenants that have been dislocated from C and D grade buildings 

by the Canterbury Earthquakes have gone into the suburbs or converted 

industrial buildings. There is limited space for those sorts of tenants to come 

back into the CBD or centres if they want to pay the same rentals they paid 

before the earthquakes. Mr Sellars considers that there is not an oversupply of 

second and third tier type retail accommodation in the city or in suburban 

areas.5 This supports Mr Sellars conclusion that that tenants at this lower end of 

the market would not be attracted to the city centre, and therefore the proposed 

relief does not detract from or compete with the CBD or other centres.6  

22 Returning to the analogy of ‘a thousand cuts’, Commissioner Mitchell also 

explored how many ‘cuts’ there might be if the proposed relief was approved by 

the Panel. He did this by asking whether Mr Osbourne was really concerned 

about principle (i.e. the precedent this proposal might set) rather than the actual 

quantum of effect of the proposed relief. Mr Osbourne replied that his chief 

concern is the principle and the contrary nature of the proposal.7  

23 It is noteworthy that with respect to question of precedent, Mr Osbourne was 

questioned by Commissioner Mitchell about whether the situation of the 

submitter is a widespread issue.8 In response, Mr Osbourne stated that he had 

not actually assessed the number of other persons that may be in the same 

                                                
4 Supra at page 83, paras 24-45 
5 Transcript at page 38, paras 5-35 
6 Mr Sellars rebuttal evidence at para 5 
7 Transcript at page 83, paras 23-40 
8 That is, in terms of commercial activity not being re-established within a pre-earthquake building when 
the new Plan rules came out 
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position as the submitter and therefore could not say how widespread this issue 

might be.9  

24 Regarding Mr Osbourne’s statement about the “contrary nature of the 

proposal”, Mr Osbourne’s view appears to be based on his assumption that the 

Plan contains a very rigid and directive objective and policy framework that 

prohibits any commercial development outside of centres except as expressly 

provided for in the existing rules.10  In our submission that assumption is 

incorrect for the reasons discussed in the section below. 

25 In summary to this point, it is submitted that the economic effects on the CBD 

and centres resulting from the proposed relief will be minimal. The impact of the 

current proposal will not be significant and there is no robust evidence that 

granting the proposed relief will cause any cumulative effects or set an adverse 

precedent. Furthermore, Mr Osbourne’s evidence is somewhat lopsided in that 

he has focussed only on potential adverse impacts and he has not considered 

the beneficial economic effects that will result for the submitter and future 

tenants of the submitter’s buildings from approving the proposed relief. 

Inconsistency with objectives and policies 

26 Mr Stevenson considers that the proposed relief would be inappropriate and 

contrary to the objectives of the Plan. Although Mr Stevenson steadfastly held 

firm to this opinion throughout questioning during the hearing, in our submission 

this view is incorrect because there are four primary shortcomings with Mr 

Stevenson’s evidence. 

27 First, there has been inconsistency in Mr Stevenson evidence regarding 

management of commercial activity within the Commercial Mixed Use zone 

during the hearings on this matter. There has been a substantial change in 

position compared to what was supported in original hearing regarding existing 

buildings, and this seemed to be acknowledged by Mr Stevenson.11 In our 

submission, there has been no change in factual circumstances that would 

justify this major change in opinion, which raises questions about the credibility 

and reliability of Mr Stevenson’s evidence on this point.  

                                                
9 Supra at page 81, para 35-45, and page 82, paras 1-10 
10 Supra at page 82, paras 35-45 
11 Supra at page 96 at paras 25-30 
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28 Secondly, Mr Stevenson’s evidence in chief lacks an assessment of the 

proposed relief against key Objective 15.1.3 and Policy 15.1.3.2 regarding 

management of commercial activity within the Commercial Mixed Use Zone.12 

We submit that the omission of any discussion of these critical provisions has 

resulted in an unbalanced portrayal of the plan provisions that fails to take 

important matters into account.  

29 Thirdly, the objectives and policy framework within the Plan are not as 

restrictive as Mr Stevenson states. Objective 15.1.3 seeks to – 

“Recognise the existing nature, scale and extent of commercial activities 

within areas zoned Commercial Office and Commercial Mixed Use, but 

also avoid the expansion of existing, or the development of new office 

parks and/or mixed use areas.”13(emphasis added) 

30 Mr Stevenson uses the scope of rules within Chapter 15 (particularly Rules 

15.7.2.1 P2, P9 and P10) to define the meaning of the term “existing” in 

Objective 15.1.3 and Policy 15.1.3.2.14 On this basis, Mr Stevenson argues that 

the proposed relief does not fall within the concept of ‘existing’ activities 

contemplated by Objective 15.1.3 and accordingly the proposed rule cannot find 

support from this Objective.  

31 However in our submission, what the rules provide for cannot prescribe what 

the term “existing” in Objective 15.1.3 means. This is because rules are 

required to achieve the objectives of the Plan, and not vice-versa. 

32 In contrast, Mr Putt’s evidence is that the Plan objective and policy framework 

endorses a centres based approach in a flexible manner that recognises the 

existing nature, scale and extent of commercial activities. Mr Putt’s evidence is 

that logically and practically the word “existing” should relate to commercial 

activities existing at the time of the Canterbury Earthquakes, and that persons 

like the submitter should not be penalised by the fact that they have taken their 

time in terms of re-tenanting and rebuilding compared to others that have 

already completed that exercise.15 

                                                
12 Supra at page 91 at paras 30-35 
13 Refer also to Policy 15.1.3.2 Policy – Mixed use areas – which uses similar wording 
14 Transcript at pages 93 and 94 
15 Transcript at page 64, paras 15-30  
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33 Fourthly, it is submitted that the status of activities that do not meet permitted 

activity Rules 15.7.2.1 is an indicator of the stringency of the objectives and 

policy framework supporting the rules. For example, very directive objectives 

and policies are typically supported by non-complying activity rules for activities 

that are not contemplated in the zone. However it’s noteworthy in this case that 

any proposal that doesn’t comply with the above-mentioned rules defaults to a 

discretionary activity rather than non-complying.16 

34 For all of these reasons, we disagree with the view expressed in closing 

submissions for the Council that there is currently no policy basis for the 

proposed rule.17 In our view the existing objective and policy framework for 

management of the Commercial activities within the CMU Zone provides for 

and supports the relief proposed by the submitter. 

Cost/benefit analysis 

35 It is submitted that the evidence demonstrates a clear difference between the 

costs and benefits of the two options under consideration. 

36 Retention of the existing rules will effectively preclude re-establishment of 

commercial activities that existed on the subject site prior to the earthquake.18 

This will lead to adverse economic consequences for the submitter and 

inefficient use of the existing buildings on the site. Further, it will have a cost for 

second and third tier tenants that will not be able to utilise commercial rental 

space within these buildings in circumstances where there is a limited supply of 

buildings that offer this type of commercial space. 

37 Conversely, the economic rationale for the proposed relief is strong because, as 

mentioned by Mr Sellars, it would improve the supply-demand balance in C and 

D grade buildings within Christchurch which can be utilised by dislocated 

second and third tier tenants. It would also support the economic recovery of 

the submitter which has already invested substantial resources in repair and 

restoration of earthquake damaged buildings on the site. These benefits can be 

achieved without any material corresponding impacts on the CBD or centres 

                                                
16 Refer Rule 15.7.2.4 of the Plan 
17 Council closing legal submissions at para 9 
18 Refer discussion between Commissioner Mitchell and Mr Stevenson about this matter at pages 103-104 
of Transcript 
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because the type of commercial tenant that would utilise the building space on 

this site is not attracted to the CBD or centres.  

38 Finally, the issue of fairness was discussed at various points the hearing.19 In 

the context of a cost benefit analysis, the issue of ‘fairness’ is relevant in the 

sense that the cost to the submitter of retention of the existing rules can be 

justified only if these are offset by a corresponding, or larger, benefit to the 

wider community resulting from the protection the existing rules provides to the 

CBD and centres. However the Council evidence has failed to substantiate the 

claim that retention of the existing rules is necessary to avoid potential adverse 

effects to the centres based approach of the Plan and, therefore, in our view the 

unfairness that would otherwise result to the submitter from the existing rules 

cannot be justified. 

Is the proposed rule the most appropriate way to achieve the objectives?  

39 When the comparative evaluation required by section 32AA RMA is undertaken 

in respect of the two different options for the subject land, there is a compelling 

case that the proposed rule is significantly better than the existing rules. This is 

because the proposed rule will more effectively and efficiently achieve the 

objectives of the Plan, and it will lead to superior cost/benefit outcomes for 

Christchurch. For these reasons we consider the relief sought should be 

granted. 

ARE ANY CONSEQUENTIAL OR RELATED CHANGES REQUIRED? 

40 The focus of the submitter’s case has been to ensure an appropriate site 

specific outcome for its properties at Bernard Street. However, consideration of 

this rule has also involved some discussion regarding the potential need to 

amend related provisions in the Plan, including other parts of Rule 15.7.2.1 and 

the associated objectives and policies. We agree with the comments of the 

Panel (accepted by the Council in closing submissions) that the Panel has the 

ability to reconsider matters relating to settled plan provisions and to deal with 

untended consequences of those provisions if they arise in the context of a 

discrete referral back, as they have here.    

                                                
19 Transcript at page 83, para 15-20 (Osbourne) and page 98 at para 35-45 (Stevenson) 
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41 The submitter is mindful of the Panel’s concern about setting a precedent 

through its decision that could open the floodgates to other applications in the 

future, which could cumulatively dilute the centres based approach. It does not 

wish to promote an approach that leads to this outcome.  

42 Although the submitter is not aware of the other specific landowners that have a 

direct interest in this matter, it considers is that there may well be other 

landowners who will be adversely affected by the change to the rules and who 

may not even be aware of the change. As a matter of fairness, if those 

submitters are able to demonstrate the same or similar circumstances to those 

faced by the submitter, the Plan should provide a reasonable opportunity for 

those persons to protect their interests for the overall benefit of the Christchurch 

economy and its recovery. The submitter considers that the Plan provisions 

should not be able to be interpreted as a complete prohibition on any 

development outside of centres and should allow for a more balanced approach 

that reflects the purpose of the Act and which enables limited development in 

appropriate circumstances.  

43 There are a number of ways in which this could be achieved if the Panel was 

minded to do so. This could be through amendments to the objectives and 

policies, the relevant rules, or a clear articulation of the issue in the Panel’s 

decision, which could provide a point of reference for others in the future.  

44 Whatever approach is adopted, it is acknowledged that there would need to be 

some clear limitations to address the Panel’s concern about precedent and 

opening the floodgates. These could include matters such as the presence of 

commercial activities prior to the earthquakes, a delay in re-establishing those 

activities, and limitations on the scale of any future activities that relate to the 

extent of former or existing buildings. Incorporating criteria of this sort would 

ensure that other landowners that may be similarly affected are not unduly 

prejudiced by the change in the rules, whilst still ensure that there is no 

significant risk to the centres based approach.  

45 The submitter does not have any specific changes that it wishes to promote to 

achieve this intention, but invites the Panel to consider this matter further in its 

deliberations. We note that the there was an exchange between Ms Dawson 

and Mr Putt at the hearing regarding the ability to provide for other persons in 
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similar circumstances that are caught in the hiatus following the earthquakes.20 

Mr Putt supported this approach, which provides an evidential foundation for 

making such changes should the Panel be minded to do so.  

 

DATED 5 September 2016 

  

Chris Fowler / David Pedley 

Counsel for KI Commercial Limited  

                                                
20 Hearing transcript, pages 69-70 
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