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MAY IT PLEASE THE HEARINGS PANEL: 

1 This memorandum of counsel is filed on behalf of KI Commercial Limited (the 

submitter). The purpose of this memorandum is to provide the plans requested 

by the Minute of the Panel dated 25 August 2016 and provide comment on the 

proposed rule set out in that Minute. 

2 It is acknowledged that the directions of the Panel do not require comment to be 

provided by the submitter on the proposed rule until the time of closing 

submissions, which are not due to be filed until 26 August. However, in the 

interests of enabling this matter to be resolved as quickly as practicable, the 

submitter considered that it would be helpful to provide these comments to the 

Panel and the Council without further delay. 

3 Depending on the content of any closing submissions that the Council may file, 

there may be no need for the submitter to file any additional closing 

submissions on this matter. However, the submitter wishes to reserve its 

position on this point, pending receipt of the Council’s closing submissions. Any 

final closing submissions from the submitter will be provided by 26 August in 

accordance with the Panel’s directions. 

Plan showing building circumference 

4 Attached as Appendix A to this memorandum is a plan illustrating the 

following: 

(a) The footprint of the buildings prior to the earthquakes, which occupied 

100% of the site; and 

(b) The footprint of the existing buildings, including the proposed 

modifications to the front and rear of 9-11 Bernard Street, as referenced 

in the Minute of the Panel. 

5 As directed, the submitter has conferred with the Council regarding the attached 

plans. The Council has confirmed that the plans seem fine for present 

purposes, but noted that it may make comment on the need for a plan as part of 

its closing submissions. In addition, it advised that it may take up to three days 

to convert the plan into a format suitable for inclusion in the District Plan.  
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6 In addition, the submitter has also provided some updated concept plans for the 

ground floor and mezzanine floors, which are attached as Appendix B. It is 

important to note that these are conceptual plans and the GFA figures shown 

are approximate only. Nonetheless, the plans may help to explain the reasons 

behind some of the changes being sought by the submitter to the proposed rule 

and will be referred to as relevant in the discussion that follows. The plans for 9 

Bernard Street are more advanced than 11-13 Bernard Street given the extent 

of strengthening work that has already been completed for that building.  

7 The submitter is also mindful of the Panel’s interest in ensuring that any rule 

that may be included reflects the circumstances faced by the submitter and 

does not set a precedent that other parties may seek to rely on in the future. In 

this regard, if the Panel considered it to be appropriate, the submitter would be 

open to the inclusion of these more detailed concept plans within the Panel’s 

final decision or the  District Plan itself, provided that such inclusion did not 

impose any additional limitations on the future activities on the sites.  

General comments on proposed rule 

8 The submitter wishes to record its appreciation for the speed at which the Panel 

has issued its Minute after the conclusion of the hearing and the opportunity 

that has been provided to comment on the proposed rule. 

9 The submitter supports the general intention of the proposed rule, which 

provides the ability for offices, commercial services and retail on the submitter’s 

properties, subject to certain limitations. However, there are a number of 

matters that it wishes to raise with the Panel for its consideration, which give 

rise to some suggested amendments to the proposed rule. 

10 In particular, we comment on the following matters: 

(a) The gross floor area of office activity; 

(b) The location of retail activity and commercial services; 

(c) Rebuilding on the site; and 

(d) Potential ambiguity – limitations on type and scale of activity. 
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Amount of office activity 

11 The proposed rule seeks to limit the maximum gross floor area (GFA) across 

the site for offices retail and commercial services to 3600m². Within this total 

area, a maximum of 1000m² GFA is permitted for offices. 

12 The submitter seeks that this number be increased from 1000m² to 1200m² to 

provide for its intended use of the buildings for one office tenant in 9 Bernard 

Street, combined with the use of part of 11-13 Bernard Street for its own offices. 

Based on the attached concept plans at Appendix B, 9 Bernard Street could 

provide for an office tenant of up to 850m². This is comprised of 658m² for the 

main area, 125m² for internal mezzanine floors, and a courtyard and entry of 

approximately 65m². In addition, the submitter intends to operate their own 

offices from 11-13 Bernard, which occupies an area of up to 250m² (shown as 

“Tenanted” on the attached plans), potentially increasing to 350m² over time.  

13 Increasing the GFA for offices by 200m² to 1200m² would enable these 

activities to occur and provide for a more efficient use of the existing buildings, 

without resulting in any adverse impacts or risks. Although the submitter is 

seeking that the GFA for offices be increased, the total GFA for the properties 

would remain unchanged at 3600m². 

Location of  retail activity and commercial services 

14 The proposed rule provides for up to 2600m² GFA for retail and/or commercial 

services. The submitter has no issue with this GFA limitation. However, the rule 

also limits the location of these activities in the following manner: 

(a) Standard (a)(ii) – states that retail and commercial services shall be 

located at ground floor only; and 

(b) Standard (b) – states that retail shall be located at ground floor level 

only and that this standard does not apply to commercial services or 

office activity. 

15 The first point to note is that there is an apparent inconsistency between the two 

standards as they relate to commercial services. One standard restricts the 

location of such activities to the ground floor, whereas the other states that no 

such restriction applies. The submitter’s position is that there should be no 
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restriction on the location of commercial services and the locational restriction 

referred to in standard (a)(ii) should be deleted. 

16 In relation to retail, the submitter’s concern is that the proposed rule would not 

allow any of the mezzanine floors to be used for retail purposes, even if that use 

was occurring in conjunction with a ground floor retail activity. Although the 

submitter’s plans remain conceptual only, all of the plans that have been 

prepared anticipate retail activities on the mezzanine floor. It is not uncommon 

for a retail outlet to include a mezzanine floor, which can often be used for a 

related but slightly different product offering to the ground floor retail.  

17 At a practical level, if the mezzanine levels could not be used for retail, the  

usability of the space would be severely compromised. For example, the three 

front tenancies for 11-13 Bernard Street could be used for retail at ground level, 

but the mezzanine area that would be access via an internal stairwell could not. 

It may be very difficult to find a tenant for these mezzanine areas as it would 

require accessing the area through another tenancy.  

18 As noted above, the submitter is not seeking any change to the total amount of 

retail that could occur on the sites, which is proposed to be capped at 2600m². 

However, if retail was limited to only the ground floor, the amount of retail that 

could actually establish would be less than this number. The total site area is 

approximately 2300m², with various parts of the ground floor space unable to be 

used for retail given the courtyards, walls, and planned offices, including the 

submitter’s offices of 250m² as discussed above.    

19 For all of the above reasons, the submitter considers that allowing retail to 

occur on the mezzanine levels would enable a more efficient and productive 

use of the existing buildings without resulting in any additional adverse 

consequences or risks to any party, as the total maximum amount of retail on 

the sites would remain unchanged to that currently proposed.  

Rebuilding on the site 

20 The rule as currently proposed includes a definition of “existing building” that 

includes all reinstated or modified parts of the building on the site demolished 

after the 22 February 2011 and which are within the circumference of building 

footprint shown on the plan in Annexure X. This wording is appreciated as it 
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would provide the submitter with the ability to reinstate those parts of the 

building that have been demolished and are planned to be reinstated. 

21 However, a related concern of the submitter is the ability to rebuild on the site in 

the event that the existing buildings are demolished as a consequence of a 

disaster beyond its control, such as fire or earthquake. If this is not provided for, 

this will have ongoing insurance issues for the submitter and the consequential 

impact on value, as discussed in the evidence of Mr Keung.  

22 It may be that the Panel’s intention was that the wording of the rule is sufficient 

to provide for rebuilding on the site in this circumstance. However, the submitter 

has suggested some amendments to the wording to expressly provide for this 

outcome and address the adverse consequences that would otherwise arise for 

the submitter.  

Potential ambiguity – limitations on type and scale of activity 

23 The final issue that the submitter wishes to raise relates to the proposed 

wording of clause (a) in the “Activity” column of the rule, which reads as follows: 

“the activity is an activity that was undertaken in an existing building on 

the site on 21 February 2011 or after that date and before [insert date of 

Panel’s KI decision]; and” 

24 Based on the questions of the Panel, the apparent intention of this part of the 

rule is to capture the specific circumstances of the submitter where the existing 

buildings were being used for a mixture of offices, retail and commercial 

services prior to the earthquakes. However, the submitter is concerned that the 

wording creates some potential ambiguity and uncertainty as to how it may be 

interpreted in the future. 

25 For example, the rule refers to an activity that was undertaken on 21 February 

2011. However, there is potential that this could be interpreted to limit future 

activities to only those specific activities of the exact same type, mix, and/or 

scale that existed on this date. Such an outcome would be an unintended 

outcome of the rule, particularly given that the activity specific standards contain 

limitations on the nature and scale of activities that can occur in the future. If the 

rule was interpreted in this way, this would undermine the benefit of the rule. 
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26 To simplify the rule and address the above issue, the submitter seeks that this 

part of the rule be deleted. The note at the foot of this rule which refers to the 

reader to the decision of the Independent Hearings Panel will provide any 

reader of the rule with sufficient information to understand why this site specific 

rule has been drafted in this manner to reflect the range of activities that existed 

in the buildings prior to this date. These activities have been confirmed in the 

uncontested evidence of the submitter, which (unlike other sites) avoids the 

need for this consideration to be incorporated into the rule itself.      

Proposed amendments to the rule 

27 The submitter has proposed a number of amendments to the rules, taking into 

account the above comments. The proposed amendments are shown with track 

changes at Appendix C.  

28 In summary, the submitter seeks an outcome that is specific to its sites and 

enables those sites to be used for offices, retail and commercial services. The 

amended Activity Specific Standards that are proposed within the rule are 

informed by the nature of the buildings which currently exist, including planned 

modifications. In addition, amendments have been suggested to clarify that 

activities of that type and scale could be re-established anywhere on the site 

(within the proposed building circumference) in the event that the existing 

buildings are demolished as a consequence of a natural disaster in the future.  

29 For the reasons traversed at the hearing and set out in detail in the legal 

submissions filed on behalf of the submitter, it is submitted that a rule of the sort 

set out at Appendix C is the most appropriate outcome that gives effect to the 

relevant objectives and policies, the higher order documents, and achieves the 

sustainable  management purpose of the Resource Management Act.  

DATED 30 August 2016 

            

Chris Fowler / David Pedley 

Counsel for KI Commercial Limited  
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APPENDIX A 

Building footprint plans 
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APPENDIX B 

Concept plans 
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APPENDIX C 

Suggested Amendments to Proposed Rule 

 

Activity Activity Specific Standards 

P28 At 9 and 11-13 Bernard Street, 

Addington (CB29B/221 and 

CB29B/220) (the ‘site’) retail activity, 

commercial services and/or office 

activity that satisfies both of the 

following: 

a. The activity is an activity that was 

undertaken in an existing building 

on the site on 21 February 2011 or 

after that date and before [insert 

date of Panel’s KI decision]; and 

b. The activity is undertaken in an 

existing building on the site. 

For the purposes of P28: 

“Existing building” includes all rebuilt, 

reinstated or modified buildings or parts 

of a building on the site demolished 

after the 22 February 2011 and which 

are within the circumference of building 

footprint shown on the plan in Annexure 

[insert CRDP Annexure number, with 

Annexure going into Chapter 16] 

Note: See Independent Hearings Panel 

Decision [xxx], dated [xxx] for 

background to this rule 

a. A maximum gross floor area 

(GFA) across the site of 3600m² 

comprising: 

i. Up to a maximum of 

12000m² GFA for office 

activity; 

ii. Up to a maximum of 

2600m² GFA for retail 

and/or commercial services 

activity, which shall be 

located at ground floor 

level only; and 

b. Retail activity shall be located at 

ground floor level only, or on a 

mezzanine floor accessed from 

the ground floor. This standard 

does not apply to commercial 

services or office activity.  

 


