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MAY IT PLEASE THE HEARINGS PANEL: 

1 This memorandum of counsel is filed on behalf of KI Commercial Limited (the 

submitter). The purpose of this memorandum is to report on the outcome of the 

appeal by the submitter and respectfully suggest a process that the Panel may 

wish to adopt for reconsideration of this matter. We understand that the 

Christchurch City Council (the Council) is generally in agreement with the 

contents of this memorandum, but its counsel has not been able to confirm 

instructions for this to be filed as a joint memorandum. 

Outcome of appeal 

2 The submitter lodged an appeal in relation to part of the Panel’s decision on the 

Industrial and Commercial Chapters relating to the permitted activity rule for the 

Commercial Mixed Use zone. This appeal was subsequently refined and 

resolved by agreement between the submitter, the Council and the Crown. This 

agreement was confirmed by judgment of the High Court dated 8 June 2016, a 

copy of which has been provided to the Panel. 

3 The High Court judgment provides an overview of the procedural and factual 

background, the contended error of law, and the agreed position of the parties. 

In summary, it was agreed that the Panel committed an error of law by failing to 

consider the costs that its decision would impose on the submitter and failing to 

provide the submitter with an opportunity to comment on how its decision 

affects the submitter’s interests in relation to its properties. This had a material 

impact on the Panel’s decision.  

4 The outcome of the High Court judgment was that the appeal was allowed and 

was remitted back to the Panel to reconsider the relevant parts of its decision. 

The High Court also directed that the Panel provide the submitter with an 

opportunity to make further submissions and provide further evidence on its 

interests in relation to its properties.  

Suggested process for reconsideration  

5 In accordance with the High Court judgment, the submitter seeks leave to 

provide the Panel with the following additional information:  
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(a) Statement of evidence from a representative of the submitter; 

(b) Statement of evidence from an economist or valuer; 

(c) Statement of evidence from a planner; and 

(d) Legal submissions.  

6 The outcome that will be sought by the submitter is that Rule 15.7.2.1 for the 

Commercial Mixed Use zone be amended to allow offices, retail and 

commercial services to occur as a permitted activity on the submitter’s 

properties at 9 and 11-13 Bernard Street, Addington. 

7 Given the restricted nature of the relief sought, we understand that the Council 

does not oppose this outcome and will abide by the decision of the Panel. We 

also understand that it does not intend to provide any additional evidence or 

submissions in relation to this matter and would not seek to cross-examine any 

of the submitter’s witnesses.  For the sake of completeness, we understand that 

the Council would continue to rely on its evidence and submissions presented 

to the Panel during the course of the hearing, and would however remain willing 

to assist the Panel as part of its reconsideration of this matter if required. 

8 In relation to the Crown’s ongoing interest in this matter, as recorded in the High 

Court judgment the Crown formerly withdrew from the proceedings on the basis 

that the appeal was limited to the submitter’s properties and interests. It 

therefore has no ongoing interest in this matter.  

9 In relation to all other submitters, the High Court judgment confirms that both 

the error of law and the referral back to the Panel are limited to the interests of 

the submitter. Counsel is therefore of the view that there is no need for any 

other submitters to be given the opportunity to participate in the Panel’s 

reconsideration of the issues. 

10 In light of the above, it is respectfully suggested that the additional evidence 

from the submitter be provided in affidavit form for the Panel’s consideration. As 

no other party has an interest in this matter, it may be possible to make a 

decision on the papers without the need for a further hearing, subject to any 

questions that the Panel may have for the witnesses and/or counsel for the 

submitter (and the Council if required).   
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11 In relation to the timing of the provision of the above documents by the 

submitter, enquiries are currently being made of the intended witnesses to 

determine their availability. A further update will be provided to the Panel as 

soon as possible to enable the necessary directions to be made.  

 

DATED 9 June 2016 

 

     

David Pedley 

Counsel for KI Commercial Limited  

 

 


