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May it please the Hearing Panel: 

INTRODUCTION 

1 The Christchurch City Council failed seriously, by not providing at the outset 

a significant and exceptional tree identification and protection approach that 

could reflect the value placed on trees by the city's people and communities, 

enable them to provide adequately for their well-being, meet statutory 

requirements, and engender confidence in a fair approach.   

2 Its operative plans had, as an expression of community values and statutory 

requirements, identified some 2347 trees as notable or heritage trees.  

However, the Council adopted an entirely new and untested methodology for 

identifying trees of special value to the community or to meet statutory 

requirements.   It departed so radically from the past methods used to 

express those values that it resulted in an 82% reduction in privately owned 

trees as significant or exceptional.  

3 It did that in the absence of any evidence of a correspondingly large shift in 

what causes Christchurch’s people and communities to value certain trees 

above others, or in the way that higher statutory documents require tree 

values to be approached.   The Christchurch Civic Trust and aligned 

submitters’ (the Trust) case is not that radical changes are wrong of 

themselves, but that they must reflect evidence of an equally radical change 

in community values and statutory requirements.  

4 The Trust represents the views of its members, those who supported its 

submissions financially and the aligned submitters, who together form a 

substantial and important part of the affected people and communities.  

Some of them are themselves scheduled tree owners.  They have, at great 

personal and financial cost, been forced to step in to try and rectify the 

Council’ failure to maintain and enhance the contribution made by the vast 

majority of the trees that the people and communities of Christchurch had in 

the past indicated were particularly special to them, and which the Council 

had proposed no longer to recognise or protect.  That these trees remain so 

highly valued is evidenced by the willingness of the people for whom the 

Trust speaks, to incur those great personal and financial costs.   

5 The Council’s failures in these areas have forced the Trust to try itself to 

attend to matters that should have been attended to by the Council.  That 
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included, through expert evidence and then through multiple mediations with 

the Council: 

 Identifying significance thresholds which rectified the fatal technical 5.1

flaws in the CTEM method and its inability to express community or 

statutory values, and were more plausibly aligned with professional 

best practice, likely community values and statutory requirements; 

 Ensuring that many potentially very important or exceptional trees, 5.2

such as those at the Christchurch Arts centre and T641, the 150 year 

old Wellingtonia at 34 Governor's Bay-Teddington Road
1
, were 

actually assessed or scheduled, where the Council had failed, 

without an excuse other than lack of time or access to properties, to 

do so; 

 Providing substantial policy and rule drafting input; 5.3

 Endeavouring to find ways to identify and accommodate the interests 5.4

of individual tree owners that might conflict unduly with the level of 

significance of specific trees.    

6 The manner in which the Council has responded to the Panel’s directions of 

21 June 2016, has made what was already a very difficult and arduous task 

for the Trust in trying to rectify errors made by the Council, all the more 

burdensome, frustrating and at times seemingly impossible.  Highly indicative 

in this regard is that the Council did not accept simply that it was 

inappropriate to resile from the mediated agreement or to depart from the 

focus implicit in the Panel’s Minute.  Rather, its stated reason for reverting to 

the mediated agreement and confining itself to what appears to have been 

closer to the Panel’s intent for this hearing was simply a serious error it had 

made in its database when changing thresholds away from those in the 

mediated agreement.    

7 As a result, the Council was unable to provide the Panel with assistance on a 

fairly large number of trees which did meet the mediated agreement 

thresholds, but whose owners nevertheless sought removal.  The Trust’s 

position has been clear: where an owner has opposed scheduling and there 

is evidence that either the tree failed to meet the mediated agreement, or that 

                                                      

1
 Cadwallader, Evidence in Chief 14 December 2015, paragraphs 94 & 95, pg 21, 

and Appendix 1, pg 4, images 6 & 7; Transcript, Highlights, page 83 
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for the reasons in the policies supported by the Trust that render scheduling 

inappropriate, the tree should be removed.  In the absence of such evidence 

having been presented, it should remain. 

8 The Trust has done the best it could in the limited timeframe to assist the 

Panel with this as well, by endeavouring to assess new information placed 

before the Panel by the responding owners at the hearing.  It has provided 

responses and reasons where it could.  However, there are some instances 

where it has been unable to assess that further information.  In those cases it 

will abide by the Panel’s evaluation as to whether there is an adequate 

evidentiary basis for establishing one of the above grounds for not scheduling 

the tree in question.    

9 In addition, even the very latest in the extremely long series of “red line” 

versions of Chapter 9.4 provided by the Council has still left the Panel with a 

number of critical unresolved questions: 

 What exactly is meant by “significant” or “exceptional” trees? 9.1

 What is the best way of enabling owners of significant trees to 9.2

manage these cost-effectively, with a particular emphasis on health 

and safety risks, and owners’ financial capacity? 

 How is the appropriate balance struck between the value placed on 9.3

significant trees by the community or under the statutory scheme, 

and the burden their protection places on their owners? 

10 It is submitted that these are fundamental questions to which the Council 

should have had clear answers at the outset.  That the Panel was still left 

grappling with these questions at such a late stage illustrates the depth of the 

Council’s shortcomings in this process.  This shortcoming has two immediate 

sets of victims:   

 Those, who as part of the Trust or along with it, have themselves had 10.1

to provide the Panel with key evidence the Council did not, 

necessary to ensure some credible level of protection is maintained; 

and  
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 The property owners themselves, who have been left in confusion 10.2

and have had to provide information to the Panel through this further 

hearing process.  

11 In both cases the Council could and should have obtained this information in 

the first place.   The Trust will endeavour to assist the Panel as best it can 

with answering the above questions.  However, it is a matter that is hardly 

something a voluntary organisation reliant on public donations for its funding 

should have to do. 

WHAT IS MEANT BY “SIGNIFICANT” AND “EXCEPTIONAL”? 

12 In her initial evidence in chief, filed on 13 January 2016, Ms Lowe identified 

the need to provide clarity around the meaning of “significant” and 

“exceptional”.
2
 

13 The Trust’s position remains that which trees are sufficiently significant or 

exceptional to be scheduled and whether all such trees should be protected 

in view of the burden on property owners, are two separate, although related 

questions.   

Significance   

14 Objective 9.4.1 and Policy 9.4.2.1 both use the term “significant”.  It is 

accepted that it is therefore important to understand what is meant or 

intended by this term, in order to understand what is required to give effect to 

the objective and policy. Since the Panel does have the power to amend 

those provisions, understanding this term and what it is intended to mean in 

these provisions is also essential to be able to determine whether or in what 

way these provisions should be amended.  Furthermore, the term is used in 

Objective 13.2.1 and Policy 13.3.1 of the Operative Regional Policy 

Statement, to which this Plan must give effect and which previously Ms 

Rachlin
3
 and at the current hearing Mr Matheson

4
, agreed applied to trees, 

further underlining the importance of understanding its meaning. 

                                                      

2
 Ms Lowe, Evidence in Chief dated 18 January 2016, 12.10 – 12.15; 12.28 – 12.30 

3
 20 April 2016 closing submissions for the Civic Trust and Aligned Parties.  

4
 Transcript: 10 August, page 79, paras 15-25  
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Indicators in the text of Objective 9.4.1, Policy 9.4.2.1 and their context 

15 It is submitted that it is important to start with examining what guidance the 

text of Objective 9.4.1 and Policy 9.4.2.1 and the context in which they sit 

provide as to the intended meaning
5
.   

16 Neither the Policy nor the Objective qualifies the word “significant”, nor has 

either ever done so in any of the very long series of versions of Chapter 9.4 

produced by the Council.  The inclusion of qualifiers like “extremely 

significant”, “the most significant”, or “only the top 25% of the significant” has 

not been sought or proposed for this objective or this policy. 

17 In terms of their context, these provisions make it clear that the intent is to: 

 Identify those trees that are significant or exceptional for one or more 17.1

of the reasons listed in Policy 9.4.2.1.a.(i)-(vi); 

 Exclude those individual trees identified as unsuitable under Policy 17.2

9.4.2.1.b.(i)-(iv); and 

 Schedule those trees that remain; 17.3

 Protect all scheduled trees, with special emphasis on protecting 17.4

those significant trees which are also exceptional (“particularly those 

significant trees identified as having exceptional values”). 

18 From this the following becomes clear: 

 Clause a. requires the identification of those trees which are 18.1

significant “in order to maintain and enhance their contribution to the 

District’s natural and cultural heritage, landscape and amenity 

values”.  That, and not identifying those trees which must be 

protected, is its purpose; 

                                                      

5
 For this purpose the 29 July 2016 version attached to Mr Matheson’s evidence in 

Chief is used.  However, for completeness, although the version of these provisions 
supported by Ms Lowe in sEiC, paragraphs 41-43, as regards Policy 9.4.2.1 b, and at 
Paragraphs 30.3 and 30.4 for Rules P1 and P1 a respectively, and Paragraphs 34 for 
Policy 9.4.2.6 to her rebuttal evidence of 5 August 2016 suggests some reasonably 
minor variations in wording, it is sufficiently similar in the key features identified below 
that the same conclusions would be drawn from her version. 
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 The burden of scheduling only arises as a result of protection, which, 18.2

as the Chair appropriately pointed out during Counsel’s cross-

examination of Mr Moohan, arises only under Policy 9.4.2.2
6
, which 

indicates that scheduling, not identification as significant, is the basis 

for protection.  For this reason, Clause b. lists those considerations 

under which it may be considered too burdensome to schedule 

specific trees.  Mr Moohan did go on to accept that Clauses a. and b. 

contain separate tests, albeit with a degree of overlap when it comes 

to some tree attributes; 

 Those trees which are exceptional are a subset of the trees that are 18.3

significant,  being “those significant trees identified as having 

exceptional values”; 

 Both significant and exceptional trees should be scheduled unless 18.4

their protection is too burdensome under the consideration in Policy 

9.4.2.1.b.(i)-(iv). The level of burden at which an exceptional tree’s 

scheduling may become inappropriate is higher than that at which a 

significant tree’s scheduling may become inappropriate (“particularly 

those…” Policy 9.4.2.2.i.). 

19 This leads to the following: 

 It is inappropriate to read into Objective 9.4.1 or Policy 9.4.2.1.a the 19.1

higher threshold “sufficiently significant or exceptional to merit 

protection” (18.1); 

 The test for “significance” or what is “exceptional” cannot be altered 19.2

to include an element of burden on the land owner (18.2, 18.4); 

 The test for “exceptional” must be more stringent than that for 19.3

“significant” and it is wrong to have a test for significance that 

identifies a tree as “exceptional”, but not “significant” (18.3); 

 “Exceptional” already denotes a top-level subset of “significant”, so it 19.4

is inappropriate to read “significant” of itself as a top-level subset of 

what might otherwise be considered “significant” (18.3).   

                                                      

6
 Transcript: August 10, Cross-examination of Moohan, page 48 
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20 In addition, historic heritage is one of the matters for which a tree can be 

considered “significant”, under Policy 9.4.2.1.a.(ii) and is also incorporated in 

Objective 9.4.1.ii.  Since both the objective and the Policy have to give effect 

to Objective 13.2.1 and Policy 13.3.1 RPS, which has simply the threshold 

“significant” and nothing more, it must follow that to interpret it as a higher 

threshold for historic significance of trees would fail to give effect to these 

parts of the RPS.  Since the other matters in in Policy 9.4.2.1.a.(i)-(vi) are 

subject to the same threshold (“significant”), it follows that “significant” should 

be interpreted in the same way as it should for historic heritage  This further 

lends weight to the proposition that what is intended is simply “significant” 

and no higher or lower threshold designed to deal with the burdens that might 

flow from the recognition as “significant”.  

21 Furthermore, the fact that both Objective 9.4.1 and Policy 9.4.2.1 use the 

words “maintain and enhance” suggests the exact opposite from a radical 

change of course of the type that would result if a threshold higher than 

simply “significant” were to be read into these provisions.   

22 With respect, this indicates that Commissioner Dawson’s suggestion that 

what level of cost or burden of protection is acceptable must play a role in 

determining at what level the threshold for significance should be set
7
 is not 

reconcilable with the interpretation or structure of the applicable objective and 

policies.  It indicates that the text as it stands, and in its previous 

permutations, provides no basis on which to interpret the term “significant” as 

a smaller or larger group than those which are “significant”.   

Other Indications as to Meaning 

23 The Chair expressed some concerns that “significant” is a subjective term
8
.  

While it is accepted that in general the word “significant” can be seen to have 

a degree of subjectivity, in the context of the Resource Management Act this 

is less so.  This is because it one which the Courts have had to interpret, 

albeit in the context of s6(c).  While that is not the provision through which it 

is applied in the current situation, the decisions do provide some assistance 

in applying the term.   

24 The Friends of Shearer Swamp decision cited in opening cites the dictionary 

definition of significant: “The dictionary definition of the word "significant" is 

"sufficiently great or important; to be worth attention".  It was not prepared to 

                                                      

7
 Transcript: 10 August, page 65, paras 10-25  

8
 Transcript: 10 August, page 22, para 35  
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accept that it was a very high threshold that should reflect the burden that 

might follow from protecting something that is significant. It went on to uphold 

the Environment Court’s criteria for significance, which consisted of a 

technical test for ecological significance
9
.  In doing so, it is in line with a 

number of previous and subsequent decisions
10

, including Minister of 

Conservation v Western Bay of Plenty Regional Council
11

.   

25 Although the latter decision did find that “"Significant" in its context 

necessarily imports the notion of informed judgement as to those natural 

resources of the district that need to be protected.”, there is nothing in that 

decision to suggest that that level of importance should be tempered to 

reflect the burdens imposed by protection.  On the contrary, the Western Bay 

of Plenty case was an appeal against the District Council’s decision to 

schedule only the "exceptional/outstanding" and "very high/high".  The Court 

overturned the Council’s decision to exclude the “high value” (botanical) and 

“moderate high” value (wildlife), which it seems had been used because of 

the onerous consequences of the approach sought by the Minister.  It 

adopted a scientific test that in the end was considerably broader than what 

had first been proposed by the Council.    

26 In the same way, in the Environment Court decision in Friends of Shearer 

Swamp, which the High Court upheld, the Court rejected the submissions for 

the Council that “significant” should be only the very best of the very best.  It 

rejected the notion that the size of the class should be reduced or place a 

role, but focused simply on the attributes
12

.   

27 What follows from these cases is that: 

 The focus for determining what is “significant” is on the attributes that 27.1

make the item important or notable; whether that has burdensome 

consequences through resulting protection should not influence that; 

 The threshold is simply “important” or “notable” and not superlatively, 27.2

supremely or exceptionally important.   

                                                      

9
 Friends of Shearer Swamp Inc.v West Coast Regional Council, [2010] NZEnvC 345 

10
 Royal Forest and Bird Protection Society of New Zealand Inc v New Plymouth 

District Council [2015] EnvC 219 
11

 Minister of Conservation v Western Bay of Plenty DC EnvC A071/01 
12

 Friends of Shearer Swamp Inc.v West Coast Regional Council, [2010] NZEnvC 345 
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28 In the context of s6(c) it is sufficiently important or notable to warrant 

protection, while in the context of Objective 9.4.1 and Policy 9.4.2.1 it is 

sufficiently important to warrant scheduling in order to maintain and enhance 

their contribution to the District's natural and cultural heritage, landscape and 

amenity values.   

29 While the word “significant” is not used in this setting for exactly the same 

purpose as the cases cited, the point is that it is the same term, so the 

Courts’ approach to interpreting it is extremely relevant.  This is particularly 

so because of the fact that it did arise in the context of plan provisions for 

identifying significance and dealt with the very issue as to whether a 

particular significance threshold could be rejected because it may have 

onerous consequences.  After all, one of the matters in Policy 9.4.2.1.a that 

can trigger significance is “ecological” value (sub-clause vi), which is also a 

focus of s6(c).   

30 Similarly landscape and cultural values, which included historic heritage, 

discussed above, may also have a bearing on Section 6 considerations. This 

is particularly relevant in the context of the evidence of Ms Lucas, which has 

not been contested, that the CTEM method which should underpin the policy 

"fails to address important Part 2 matters and fails as a method to adequately 

address Objective 9.4.2 and Policy 9.4.2.1, in particular 9.4.2.1 a. and b. 

regarding landscape value, and 9.4.2.1 c regarding exceptional landscape 

values."
13

 

31 The test for matters such as amenity values and quality of the environment 

occur under Section 7 and as Mr Matheson and Ms Lowe
14

 have both 

confirmed, are therefore directly in the frame when considering Part 2. That 

would suggest that a similar approach is appropriate, as would the fact that 

the document in which the Chapter sits also deals with ecological significance 

and has to give effect to the RPS, which uses a scientific ecological 

significance test largely aligned to the technical tests referred to above, to 

determine ecological significance.  

32 In this context, it is submitted that it is appropriate to use a technical test for 

“significance” that has, been developed and used more widely to identify 

significance. .   This is reinforced by the fact that it is an approach that has 

                                                      

13
 Lucas, EIC, paragraph 73 

14
 Transcript, 10 August: Matheson, page 71, para 35; Lowe, page 103, para 45 
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been used to define ecological significance in the RPS
15

 and the New 

Zealand Coastal Policy Statement, which are both applicable higher order 

documents. 

33 Of course it would need to be one developed to identify trees that are 

significant for the reasons set out in Objective 9.4.1 and Policy 9.4.2.1.a. The 

Panel has heard evidence that reliable, widely tested and accepted tests for 

doing so exist. However, the overwhelming evidence from the appropriately 

qualified arboricultural and landscape witnesses was that the CTEM test as 

originally proposed is not such a test as it is critically flawed and therefore 

woefully inadequate for this purpose.  That includes evidence from two of the 

Council’s current arborists and its past principal arborist.  There is no expert 

evidence properly before the Panel that properly or effectively refutes this.  It 

is submitted that this woeful inadequacy stems from an attempt to do 

precisely that which the significance cases cited above indicate cannot be 

done: fixing a threshold for significance at a higher level than its true 

meaning, in an attempt to avoid allegedly onerous consequences of 

protection.   

34 In contrast, that expert evidence before the Panel also overwhelmingly 

indicates that there are methods, which do provide reliable, widely used and 

tested means of identifying significant trees on the basis of precisely the 

types of values set out in Policy 9.4.2.1.a.   These include amongst others 

“STEM”, which is used by more than 30 councils nation-wide
16

 and the 

Council's previous “Walter's System" (Based on the widely used Halliwell 

system)
17

.  Indeed, even  Mr Graham agreed that the latter would more likely 

than not identify trees with the values for significance set out in these 

policies
18

.  

35 The words “Maintain and enhance” in both Objective 9.4.1 and Policy 

9.4.2.1.a. further suggest that using the “Walters' System" or methods that fix 

their thresholds at a similar level would be appropriate; they hardly suggest or 

support the type of radical departure that is embodied by the original CTEM.  

While the operative plans, which relied on the “Walters' System" used the 

term “notable”, the dictionary definition of “significant” indicates that in the 

                                                      

15
 Canterbury Regional Policy Statement, Appendix 3 

16
 “Significant Tree Evaluation Methodology” as per Cadwallader EIC, 14 December 

2015, page 5 paragraphs 14 and 16;  
17

 Cadwallader, EIC date 14 December 2015, paras 18, 38 – 45; Thornton, EIC 14 
December 2014. 
18

 Transcript: 22 January, page 750 
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current context the two terms mean roughly the same.  As such, using the 

outcomes of the “Walters' System" to benchmark whether the test to be used 

is capable of “maintaining” or enhancing as required, is appropriate and 

useful.   

36 It is accepted by the Trust that there is an important component of expression 

of community value in the term “significant” ; “Walters' System" was designed 

to express this
19

.  As a result the operative plan schedules provide a useful 

indication of the level of importance at which the affected communities had in 

the past understood to mean “significant” or “notable”.   

37 Further, although communities do differ from District to District, the fact that 

the Walters method and STEM tend to arrive at similar results
20

 would 

suggest that this variance is nowhere near big enough to arrive at a variance 

of say 75%.  Giving this further credibility is the fact that the mediated 

agreement thresholds do appear to arrive at results that are roughly 

comparable with both these other systems 
21

 . 

38 In addition, of the 900 or so trees affected by the mediated agreement, by the 

time of this latest hearing, only some 226 remained subject to a request for 

removal by the time of the hearing, with a further 20 trees added through 

submissions accepted after the hearing
22

. This constitutes approximately 

27% of the Mediated Agreement trees.  Only 19 % of the submitters  

presented evidence or a submission at the hearing (including the tabled 

evidence of the University of Otago) although submitters 105 and 106 

expressed a wish to do so. This constitutes approximately 20% of the late 

submitters and 6% of those who received the procedural notification (while 

noting that the latter figure includes trees where multiple submissions were 

received from those other than the tree owners, including neighbours and 

family members.) The scheduling of the vast majority of the mediated 

agreement trees was therefore either implicitly accepted by their owners not 

providing a response, or explicitly accepted through overt agreement to their 

scheduling
23

.  This also indicates that the mediated agreement thresholds 

were not seriously out of alignment with community expectations of 

significance.   

                                                      

19
 Fielding-Cotterill, paras 3.1 – 3.5; Thornton, para 7.5 

20
  Transcript 10 February, Ostash, page 115 

21
 Transcript 10 February, Ostash, page 115 

22
 NCHT 105: 19 trees; NCHT 106: 1 tree. 

23
 Lowe: sEIC, para 11 & Appendix 1; Transcript, August 10, page 101.  
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39 The evidence of both Ms Lowe and Mr Ostash confirmed that the trees 

scheduled in the operative plan, which had used the Walters Method, was a 

very small fraction of the overall number of trees
24

.  This confirms that this 

method did not identify more than the very small and select group that were 

truly noteworthy or important to the people and communities of Christchurch.  

It did identify only those trees that were significant and certainly did not over-

represent those.   

40 In contrast, there is substantial evidence of a severe shortcoming in 

compiling the current list, of community consultation or involvement in 

identifying which trees are important or noteworthy
25

.   

41 As a result, it is submitted that these further indications confirm that 

“significant”, in the context of Objective 9.4.1 and Policy 9.4.2.1.a, is not 

“sufficiently significant that protection is not unduly onerous”, nor is 

“outstandingly significant” or “exceptionally significant”.  Rather it is 

noteworthy or important to the extent that it would be identified as such under 

established and tested methods for identifying significant or notable trees, 

such as the STEM or Walter's System.   

42 It is submitted that on the basis of the above, the mediated agreement 

thresholds can be accepted as reflecting fairly the meaning of “significant” as 

set out above.  If anything it is a slightly more stringent test, as reflected by 

the reduced number of trees it identifies when compared with Walter's 

System.  In any event, it cannot be said to have set the bar for significance 

too low.   

Conclusions as to Significance 

43 From the above it will be clear that “significant” as used in Objective 9.4.1 

and Policy 9.4.2.1.a. has a meaning, which can be ascertained from its text 

and context, but also through the way the term has been applied in the wider 

RMA context.  That meaning should not be altered by the consequences that 

might flow from a tree being considered significant, but should be based on 

the statutory indications (such as they exist) and tests developed in the past 

as expressions of those indications and the community value placed on 

particular trees.   

                                                      

24
 Transcript, August 10: Lowe, page 100; Ostash, page 115  

25
 Evidence in Chief Fielding-Cotterill, 11 December 2015, paragraphs 3.1-3.5, 

Thornton Evidence in Chief, 15 December 2015 paragraphs 7.5. 
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44 While that meaning is ascertainable, it is accepted that it would be helpful to 

define it more clearly and overtly in the Plan.  To this end a suggested 

definition reflecting the above is included in Appendix 1 to these 

submissions. 

Exceptional 

45 From the wording of Policy 9.4.2.2(i) as discussed above, it is clear that 

“exceptional” trees are a subset of “significant” trees.  For reasons already 

explained above, “exceptional” is a threshold that is considerably higher than 

“significant”.  It is why Policy 9.4.2.2(i) gives particular emphasis to protecting 

“exceptional” trees
26

. 

46 In addition in terms of its plain and ordinary meaning, “exceptional” tends to 

suggest a higher threshold than “significant”.   

47 As with the term “significant”, while the meaning can be ascertained, it is 

accepted that it would be helpful to define the term more clearly.  A 

suggested definition reflecting the two key elements of “exceptional”, namely 

that it is a subset of “significant” and represents a considerably higher bar, is 

therefore likewise included in Appendix 1. 

Should the bar be lifted? 

48 While the above has demonstrated that Significant and Exceptional do have 

an ascertainable meaning, albeit one that it would be helpful to define more 

explicitly, the Panel does of course have the power to lift the bar above 

“significant”.  It has the power to impose a bar that would mean that a more 

exclusive group of trees than the “significant” ones would be put forward for 

consideration against the criteria in Policy 9.4.2.1.b. However, it could only do 

so if it had the necessary evidentiary basis to demonstrate that doing so 

would better give effect to the applicable statutory and policy requirements 

than the threshold of “significant” as explained above.  For a number of 

reasons it is submitted that it does not have that evidentiary basis and that it 

would be inappropriate to do so.   

49 It is accepted that if there were evidence that the trees selected under clause 

a. of Policy 9.4.2.1 should nevertheless be excluded on a particular criterion 

in clause b. of that same policy, then it would be more efficient to adapt the 

test in Clause a to something more than “significant”, to eliminate such trees 
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in the first place.  However, where there is insufficient evidence to indicate 

this, or where the evidence suggests the opposite – that it will not be possible 

to tell without a case-by-case assessment – then it would be inappropriate to 

do so. 

50 Doing so would however require a departure from the approach of keeping 

the “attributes” and “burdens” parts of the process separate, which is inherent 

in the current structure and wording of Policies 9.4.2.1 & 2.  There would 

need to be a strong evidentiary basis establishing a need to do so.   

51 It is noted that trees with a health or structure score of less than 50 do not 

meet the test for “significance” under the mediated agreement.  It is also 

accepted that those trees are likely to trigger sub-clause b.(i) or (ii).  In that 

sense, the mediated agreement significance test effectively removes a 

number of trees that would otherwise fail on clause b.(i) or (ii) in any event, 

which is a more efficient outcome than having to have them re-assessed 

under  sub-clause b.   

52 Nevertheless, this is not a departure from the approach of not conflating 

significance and burden into one test.  That is because health and structure 

are really related to the value placed on the trees by the community.  It is fair 

to observe that communities are less likely to value trees that are severely 

compromised in their health or structural soundness, as “significant”. This is 

in line with other significance tests, where health and structure are also key 

elements used to determine significance.  This accounts for the area in which 

Mr Moohan observed there was an overlap between sub-clause a. and b
27

. 

53 However, that this is nothing more than a partial overlap is demonstrated by 

the evidence of Mr Cadwallader
28

 and Mr Ostash
29

, which demonstrated that 

raising the health threshold to 70 will effectively end up excluding trees for 

which there is a very good chance that they would not trigger sub-clause b(i) 

or (ii).   

54 Importantly, this shows that there is no basis for altering the threshold for 

sub-clause a. to something more stringent than the significance test agreed 

in mediation. 

                                                      

27
 Transcript: August 10, Moohan, page 49 day 1] 

28
 Cadwallader, sEIC, paras 21-23; Rebuttal, paras 9-17; Transcript, August 10: 

Cadwallader, 85-86 
29

 Transcript, August 10: Ostash, pages 116-117 
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55 The other matters in sub-clause b. relate to the burden placed on the owner 

by the scheduling and protection of the tree, rather than the value of the tree 

itself.  There was no evidence at all that could demonstrate that there were 

such “burdens” that would arise sufficiently uniformly for each tree owner that 

they would merit a change of approach and an inclusion of a “burden” 

element in the test in sub-clause a.  No evidence was provided of an extra 

element or a test that could target one of those “burden”-related criteria.   

56 For example, Mr Blake in cross-examination identified that scheduling a tree 

could have an effect on land value that could be nil, minimal or more
30

, and 

that it was impossible to tell without a case-by-case consideration which it 

would be.  The evidence of Mr Turley went further and indicated that 

scheduling trees could also have a positive effect on property values.  Mr 

Moohan accepted under cross-examination that one could not fuse the 

matters in sub-clause a. and b
31

.. He accepted that a tree with a low shape 

would not necessarily be a poor tree, but that there were other factors that 

could nevertheless make it valuable
32

.   

57 All of this evidence confirms that it is neither appropriate nor effective to try to 

use thresholds for matters set out in sub-paragraph to deal with matters set 

out in sub-paragraph b. to achieve a less onerous outcome for property 

owners.  For that evidence would have been required establishing that by 

eliminating trees with for example a lower shape score, the trees which 

interfered more than others with enjoyment and use of properties would be 

targeted.  However, there was no evidence suggesting for example that a 

lower shape score tree was more prone to cause damage to drains or to 

cause shading than a high shape score tree.   

58 The members of the Panel expressed concerns regarding the cost 

implications for property owners.  However, there was no evidence that the 

cost implications were sufficiently universal to justify altering the test in 

Clause a. No evidence was provided as to whether the majority of trees to be 

scheduled were in higher socio-economic areas.  While a few statements as 

to cost were made as to cost on property owners, none of this was done by 

way of evidence.  Certainly, there was no evidence presented that would 

indicate how large the group might be for whom the costs were too onerous, 

or whether it represented a small proportion or more or less than half of 

                                                      

30
 Transcript August 10: Blake, pages 35-36  

31
 Transcript August 10: Moohan, pages 55 – 56  

32
 Transcript August 10: Moohan, pages 46 - 47  
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submitters.  On the other hand, the owners of the vast majority of trees on the 

list for rescheduling accepted the rescheduling either explicitly or implicitly.   

59 In relation to health and safety concerns, there was again no evidence that it 

was possible to adjust the thresholds beyond those in the mediated 

agreement in a way that would target those trees of which the health and 

safety risks would outweigh their significance.   

60 The above demonstrates that the evidence did not come up with a means of 

modifying the significance test to eliminate reliably those trees where their 

interference with their owners’ use and enjoyment of their properties would 

outweigh the significance of the tree in question.   It is submitted that it is not 

possible to do so without also removing from the Schedule a large number of 

trees that are “significant”, but of which their protection will not unduly burden 

their owners.   That this would be the case for the majority of trees that would 

be eliminated by such a change is demonstrated by the implicit or explicit 

support of rescheduling by the owners of the majority of the trees to be 

rescheduled through the mediated agreement.  

61 The evidence did not establish that the case-by-case analyses of trees 

against sub-clause b. failed to address sufficiently the ability of the owners to 

use and enjoy their properties.  Indeed, the fact that both the Council and the 

Trust agreed to the removal of a substantial number of trees on the basis of 

the grounds in sub-clause b. demonstrates that this case-by-case analysis is 

appropriate and effective.  It is much more appropriate than an attempt to 

impose blanket tests, which cannot target the individual situations where the 

balance under sub-clause b. falls against the scheduling of the trees and 

leave unaffected those where it does not.   

62 Finally, the effect of altering the test in sub-clause a. would be that the 

significant trees that then fail the new threshold would no longer be 

scheduled or subject to any protection at all.  This is a very drastic step, 

which means that the Council will lose all ability to control what occurs with 

those trees.  There is a real shortage of evidence demonstrating that this 

would actually result in major benefits to tree owners across the board, 

particularly when it is weighed up against the irreversibility of the felling or 

inappropriate pruning of a significant tree.   

63 The Trust will demonstrate below that adapting the rules that apply to such 

trees which do not meet the grounds for de-scheduling under sub-clause b. 
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will much better manage the residual risks and burdens than the drastic step 

of blanket de-scheduling.   

64 Therefore, it is submitted that the Panel does not have the evidentiary basis it 

would require in order to move away from the thresholds “significant” or 

“exceptional” in sub-clause a. of Policy 9.4.2.1. 

SHOULD FURTHER AMENDMENTS BE MADE? 

Objective 9.4.1 – Balance Requirements 

65 Both the Chair and the Deputy Chair questioned Ms Lowe regarding the 

absence of an “enabling” element in Objective 9.4.1.  Ms Lowe, quite 

appropriately, indicated that as a planner she considered this was not 

necessary, as the strategic directions contained this policy direction, meaning 

it might be superfluous to repeat it in this objective.  She did however agree 

that there would be no real harm in doing so.   

66 The Trust’s position is that it would therefore by content for Objective 9.4.1 to 

be amended to incorporate a more explicit recognition of the “enabling” 

aspects that are already expressed in the policies through which it is given 

effect.  Importantly, for the reasons set out above, that should not involve 

moving away from the term “significant” in that objective.  Rather, it would 

involve the insertion of additional words making it explicit that this is to be 

balanced against the “enabling” requirements of the Act and Earthquake 

legislation.  A proposed wording that the Trust would support is included in 

Appendix 1.  

Health and Safety Requirements 

67 The Deputy Chair was in particular anxious to obtain some further 

submissions regarding the impact of the new health and safety legislation.   

68 The Health and Safety at Work Act 2015 imposes statutory obligations as to 

health and safety, which are enforceable through offences if breached.  

However, as the name suggests, the Act is focused on the “work” 

environment and therefore will not extend to the ordinary home owner who is 

not, at their home, a “person conducting a business or undertaking” (s.17). 

69 Nevertheless, a landlord of a rental property will be considered a “person 

conducting a business or undertaking” .  As such, the landlord has a duty to 

ensure, so far as reasonably practicable, the health and safety of the tenants 
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and anyone carrying out work on the property. (s.36).  The landlord’s health 

and safety duty requires it to identify risks and hazards on its property and 

then take steps to either eliminate those risks, so far as reasonably 

practicable and if that is not possible, to minimise the risk so far as 

reasonably practicable (s.30).    

70 If it is necessary to engage a specialist contractor to carry out work (for 

example to prune a tree that poses a risk to health and safety), then the 

landlord has a duty to ensure that it engages a competent and experienced 

contractor to carry out any necessary work. 

71 This has the following consequences: 

 The ordinary home owner is not caught by this legislation and 71.1

requires no additional accommodation under this Plan to be able to 

comply with it; 

 The landlord of a rental property does need to be in a position to 71.2

undertake preventive maintenance works.  On the face of it 

s341(2)(a) would provide sufficient protection for works necessary to 

protect life or health, however there would be an advantage in 

ensuring that the landlord does not have to resort to a statutory 

defence, but can rely on a permitted activity; 

 Removing all control over works done on the tree through removing 71.3

the scheduling entirely, or by allowing works to be done other than by 

or under the supervision of a properly qualified arborist could well 

increase the risk.  Without either a permitted activity rule condition 

requiring pruning to be undertaken by or under the supervision of a 

qualified arborist, or under a resource consent, there would be no 

way of ensuring that the work would be undertaken by a competent 

and experienced arborist. 

72 In relation to the last point, the submissions and evidence appear to have 

overlooked the very real possibility that removing the need for a consent, or 

at least the supervision of an arborist, may well itself create a health and 

safety risk.  It would be totally contrary to providing for the health and safety 

of people and communities if the Panel were in effect to encourage or enable 

owners of very large and by their own evidence, potentially dangerous trees, 

to undertake felling or pruning themselves, which can only be properly, safely 
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and effectively undertaken by, or under the supervision of a suitably qualified 

arborist.   

73 As a result, it is submitted that the evidence before the Panel has not 

established that the most appropriate means of enabling people to provide for 

their health and safety (including avoiding the risk of criminal liability for 

landlords) is simply de-scheduling significant trees or allowing their felling or 

pruning without the input of a qualified arborist.   

74 Rather, it is submitted that it is appropriate to provide for the pruning of 

scheduled trees that is necessary to ensure the health and safety of people 

as a permitted activity, provided it is done with sufficient input from a suitably 

qualified arborist. Suggested amendment to Rules 9.4.3.2.1 P1 and P1a as 

proposed in Ms Lowe’s rebuttal evidence of 5 August 2016 is included in 

Appendix 1.  This amendment also addresses the issue below, which relates 

to those with sufficient skill to undertake certain activities themselves. 

Suitably skilled tree owners and stewardship 

75 The submissions of Messrs Ted and Alan Adams illustrated that there are 

scheduled-tree owners who care deeply about their trees and have a degree 

of skill and judgement that would enable them to undertake considerable tree 

management work themselves.  The Trust is very supportive of the 

commitment that owners such as Messrs Adams show towards the 

stewardship of their trees.  It agrees that it would be appropriate to 

encourage, rather than stifle that stewardship. 

76 Nevertheless, it is not possible to see how a permitted activity rule could be 

drafted that would distinguish with sufficient certainty between those who 

have both this level of skill and stewardship and those who do not.  It is 

submitted that therefore the better approach is to use a management plan 

approach, as suggested by the Deputy Chair, whereby content and 

compliance with that plan are signed off by a qualified works arborist.   

77 In the limited time available the Trust has not been able to produce a draft 

rule, but it does consider the rule should have the following minimal 

requirements: 

 The purpose is for the maintenance of the trees to which the rule 77.1

applies, or for one of the other purposes set out in the permitted 

activity rules that apply to privately owned trees; 
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 The management plan must be signed off by a qualified works 77.2

arborist as being appropriate for the relevant purpose in accordance 

with good arboricultural practice.  The Council must be in possession 

of the certified plan no less than 5 working days prior to the first 

works undertaken under it; 

 All works undertaken under the plan must be certified by a qualified 77.3

works arborist as being in accordance with that plan.  A copy of that 

certification must be provided to the Council no more than 5 working 

days after the completion of any set of maintenance works under the 

plan.   

Property Law Act Orders 

78 The Panel raised the issue as to whether it might be helpful to provide for 

tree removal or pruning as a controlled activity where there is an order to this 

effect under s333 Property Law Act 2007, in order to avoid duplication.  That 

would effectively deprive the Council of the ability to refuse consent and hand 

that determination to the District Court Judge in such an application. 

79 The Panel is so familiar with the purpose of the RMA, that it need not be 

repeated here, save to emphasise that it is a public law statute of which the 

focus is the sustainable management of natural and physical resources.  In 

contrast, the purpose of the Property Law Act 2007 is set out in s3 as “to 

restate, reform, and codify (in part) certain aspects of the law relating to real 

and personal property.” Section 8, which deals with its application, states that 

“If a provision of this Act is inconsistent with a provision in another 

enactment, the provision in the other enactment prevails.” 

80 The purpose of s333 is to provide for the Court to compel a person, for 

property rights reasons, to undertake works on a tree that that person is 

presumably unwilling to undertake voluntarily.  As is illustrated by Gisborne 

District v Falkner  the RMA regime stands separate from the law relating to 

property.  This is consistent with s8 quoted above.   

81 Although s336(1) requires the Court to have regard to issues that roughly 

align with Policy 9.4.1.2.a. before making a determination, it is not intended to 

provide a substitute a public law consenting regime.   It is respectfully 

submitted that the Council through the process under the RMA, is far better 

equipped to consider whether the removal or pruning of a tree is a 
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sustainable use of that natural and physical resource than a District Court 

Judge whose key focus is tied up in property rights. 

82 Making whether such works must be granted consent contingent on the 

existence of such an Order would be problematic for a number of reasons.  

First, it risks putting the cart before the horse.  The determination of a Council 

under an RMA process that it is appropriate to remove or prune a tree, or the 

fact that it may be a permitted activity under the form of the permitted activity 

rules set out in Appendix 1 to these submissions, would be a very helpful 

indicator to the District Court that due regard has been given to the matters in 

s336(1).  In contrast, the fact that a District Court has determined that it is 

appropriate, for property law reasons, to grant an order under s333 is 

insufficient indication that it is in accordance with the sustainable 

management of natural and physical resources. 

83 Further, if a controlled activity were provided which is contingent on the 

existence of such an order, this would effectively confer on the District Court 

a discretion to determine whether consent must be granted.  That is entirely 

in conflict with the consenting and appeal regime under the RMA.  It is in 

conflict with the principles that surround the conditions that can be applied to 

district plan rules regarding the delegation of discretion.  

84 For these reasons the Trust does not consider that it would be appropriate (or 

indeed within the powers of the Panel) to make works ordered under the 

Property Law Act a controlled activity under the Plan. It considers the 

amendments it has already suggested in Appendix 1 go far enough.     

Other Methods - Cost 

85 The issue of cost has already been addressed in part above.  It should, 

however be viewed in context.  Every tree before this hearing is one that is 

scheduled in the operative plans, which have considerably more restrictive 

rules.  Apart from the small number on properties acquired after the initial 

indication that these trees were likely no longer to be protected, the 

properties were either purchased in the knowledge that these trees were 

scheduled or the scheduling occurred under a previous Schedule 1 RMA 

process.   

86 Those owners who owned their properties prior to the scheduling of their 

trees under the operative plans will have had a full RMA hearing process to 

address the disadvantages and issues for them.  Indeed, Mr Thornton 
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provided evidence that no new trees had been added to the schedules in the 

last 20 years
33

.  The fact that they remained scheduled after the plans 

became operative must be taken as an indication that their protection was 

found, through the Schedule 1 process, to have been an appropriate balance 

between the owners’ rights and the interests of the community. 

87 Those owners who purchased them after their scheduling in the operative 

plans would have done so in the knowledge that the trees were protected and 

that there was a cost associated with that. In view of the evidence of both Mr 

Blake and Mr Turley it is clear that the burden of such cost and other 

disadvantages would have been reflected in the value of the property and 

thus the purchase cost.   

88 It is not unusual for property owners to have to bear significant cost for the 

greater community good.  An example of this is the duty on land owners to 

keep their properties pest free at their own cost.  Ridding a property of an Old 

Man’s Beard infestation can be very costly for a land owner, but that is simply 

a cost of owning land.  The same can be said for the cost of tree 

maintenance for land which contains scheduled trees.  There is therefore no 

legal principle or principle of planning or resource management law that 

property owners should not be burdened with the cost of contributing to a 

greater community good.   

89 Nevertheless, Mr Cadwallader’s evidence did indicate that other Councils do 

express significant trees’ value to the community through bearing or 

contributing to the cost of their maintenance.  It is as a matter of law clear 

that “methods” for giving effect to objectives and policies are not restricted to 

rules, but can take the form of non-regulatory methods.  The funding 

schemes to which Mr Cadwallader refers are an example of such a non-

regulatory method that would ensure that the cost burden on owners unable 

to bear it would be relieved.   

90 The Trust considers that such an approach could be helpful in the current 

circumstances, although it should be means-tested.  This is because there is 

no reason why those who have bought properties in the full knowledge that 

they have scheduled trees, and who do have the financial capacity to 

manage those trees should be subsidised by the community.   
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91 The current fund limit of $14,000 has been put up as an obstacle to assisting 

those who genuinely cannot afford to manage their scheduled trees.  It is 

understood that the Council’s current budget for managing its “urban forest” 

is $156,000
34

. With respect, if there is an obstacle, it is entirely of the 

Council’s making.  Although the allocation of funds is undertaken under a 

power given to the Council by the Local Government Act 2002, it is a power 

held by the same statutory entity as that which has responsibility for the 

District Plan.   

92 Specifically, s2 RMA defines a territorial authority as a territorial authority 

within the meaning of the Local Government Act 2002.  Section 36(2) RMA, 

while dealing with fixed charges, shows the further connections between the 

two statutes in terms of funding issues, referring directly back to the Local 

Government Act 2002.  The point is that Council cannot act as if the funding 

issue is something entirely beyond its control or divorced from the RMA.   

93 If “the Council” considers it is appropriate to deal with the cost by way of a 

funding or subsidy scheme, then that same entity has the power under the 

Local Government Act 2002 to put forward changes in to its next annual plan 

for consultation to increase that amount.  If that entity has decided not to 

seek the opinion of its planning managers or arborists as to whether there 

should be an increase in such funding, then that is yet another shortcoming 

of that entity.   

94 It is therefore submitted that it is open to this Panel to make findings that a 

fund for those who cannot afford to maintain their scheduled trees would be a 

more appropriate means of ensuring that the cost burden of maintaining 

scheduled trees is not out of proportion with the significance of the trees, than 

simply not scheduling them.  It is submitted that such findings would be 

expected to bear some weight for the Council when preparing the next 

annual plan.   

95 In the interim, the Council also has the power under s36(5) RMA, on a case-

by-case basis, “in its absolute discretion, remit the whole or any part of any” 

resource consent processing fee fixed under s36.   It also has the power to 

authorise through resource consents, the removal of trees for precisely the 

reasons set out in Policy 9.4.2.1.b, should the funding not become available. 
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96 It has therefore not been established that the only or most appropriate option 

available to the Panel for ensuring that the scheduling of trees places no 

undue burden on tree owners, is to adopt a stricter approach for scheduling 

them.  Nor is it to remove the need for appropriate arboricultural involvement 

in their management.   

97 There are other tools and methods that are available to the Council, which 

better achieve the balance between the community value of significant trees 

and the costs to their owners.  It is submitted that these should be recognised 

in the Plan as methods that are appropriate to give effect to the Objective 

9.4.1 and Policies 9.4.2.1. & 2. 

Relief Sought by Mr Wilding 

98 The issues raised by the Trust in opening as to the ability of Mr Wilding to 

seek additional relief in the face of the agreement to the removal of the trees 

subject to this hearing stand.  They are strengthened by the Panel’s 

indication that it will remove those trees on which the Trust and the Council 

agree, which is the case in relation to Mr Wilding’s “mediated agreement” 

trees.   

99 His very lengthy submissions, which did exceed allotted timeframe 

considerably, effectively addressed two trees that were no longer before the 

Panel.  Nevertheless, it is noted that he supports the view that there should 

be a two-step evaluation, rather than conflating the values and burdens into 

one test.  Further, the Trust has, in the course of addressing matters arising 

in the hearing through a number of submissions and questions from the 

Panel, addressed what appears to be Mr Wilding’s key concerns.  

Specifically, the Trust has agreed that: 

 Objective 9.4.1 can be amended to reflect overtly the “enabling” 99.1

requirements already set out in the strategic objectives.  It has 

proposed its own wording in Appendix 1 to address that. 

 The factors in Policy 9.4.2.1.b. on the basis of which significant trees 99.2

can nevertheless be excluded from the Schedule should include 

reference to the owner’s own amenity and enjoyment.  Ms Lowe’s 

Supplementary Evidence in Chief of 29 July, at paragraphs 42 – 43, 

sets out an amended form of that Policy to accommodate that. 
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 The burden on scheduled tree owners should be as light as is 99.3

reasonably practical in light of the degree of significance of their tree.  

The Trust has proposed further amendments to permitted activity rule 

9.4.3.2.1 a, P1 and P1a, which are included in Appendix 1, in 

addition to the additional changes to 9.4.3 Rules agreed through the 

first Hearing and Mediation process and set out in the Trust's prior 

legal closing of 20 April and Appendix 2, in particular 

100 The Trust submits that the above proposed amendments go far enough to 

address the concerns raised by Mr Wilding and other submitters and that 

neither Mr Wilding nor any of the other submitters who addressed these 

issues provided the evidentiary basis that would be required to go beyond the 

above and take the drafting approach he proposes.   

Fairness  

101 The key reason the Panel considered this hearing was necessary was to 

rectify what it considered to be a fairness issue, in that it considered that the 

owners of the trees to be added to the schedule through mediated agreement 

had not had adequate opportunity to be heard.  The focus of this hearing was 

therefore entirely on those owners and the matters arising from their trees. 

102 Those unaffected by the addition of the trees through the mediated 

agreement were never meant to be part of this hearing.  Nevertheless, those 

people, had they known that major redrafting of the objectives and policies 

were likely, may well have wished to address that matter.  That opportunity 

has not arisen.   

103 On this basis it is submitted that it would be unfair to adopt any major change 

in direction as far as the overall policy approach of this Chapter is concerned, 

in a hearing intended for a select group.  The Panel should be reticent to 

adopt any such major changes.   

104 The focus of both Objective 9.4.1 and Policy 9.4.1.2 has throughout been to 

“maintain and enhance” the contribution made by significant trees, and to 

schedule significant trees unless there was interference with “enabling” 

requirements that outweighed the significance of the trees.  To amend their 

wording to an extent that would move away from either of these key 

approaches would therefore be inappropriate in terms of fairness. 
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105 For the sake of clarity, the addition to Objective 9.4.1 in Appendix 1 does not 

fall into this class, as it makes explicit what was implicit by virtue of other 

parts of the Plan.  Nor do the definitions suggested in that Appendix, or the 

amendments to the permitted activity rule fall into that category, as they 

simply more explicitly and with greater certain aim to achieve something in 

line with the overall policy approach of Chapter 9.4.   

106 For these reasons it is submitted that it would be inappropriate to go beyond 

the changes suggested on behalf of the Trust, either through these 

submissions, Ms Lowe’s evidence, or Appendix 1 to these submissions.  

INDIVIDUAL SUBMISSIONS AND TREES 

107 The trees that are before the current hearing can be divided into four  groups, 

namely those which: 

 Both the Trust and the Council agree need not be scheduled.  These 107.1

are set out in the Joint Memorandum of Counsel filed by the CCC 

and the Trust on Tuesday 16 August; 

 The Council and the Trust both agree should be retained on the 107.2

Schedule.  This includes those trees that appear in Table 2 of 

Council's tabled Memorandum Filing Updated Tables of Trees of 11. 

The intent of this agreement is also reflected in the Trust's Appendix 

2; 

 The Trust has indicated it will abide by the decision of the Panel, in 107.3

terms of all those trees where further information for their removal 

has been put forward by their owners through submissions before the 

hearing, but where the Trust has had insufficient opportunity to 

assess whether this information establishes adequate grounds for 

removal (The Trust’s Table 1 attached to these submissions).  This 

includes some of the trees where the Council: 

 Supports removal from the Schedule; or 107.3.1

 Will also abide the decision of the Panel.  107.3.2

 The Trust continues to support the scheduling (opposes their 107.4

removal), because: 
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 No information beyond the submission itself has 107.4.1

been provided demonstrating that the grounds for 

non-scheduling have been met; 

 The information that has been provided provides an 107.4.2

inadequate evidentiary basis for finding that the 

grounds for non-scheduling have been met.  

This group is identified in the Trust’s Appendix 2 attached to these 

submissions.   

108 Where responses were received after the hearing (two), being those by Mr 

Montgomery (#105) and Dr Williams (#106).  

109 Some further comments relating to the above categories are provided below.   

Trust and Council agree on Removal 

110 The Chair has observed that if the Council and the Trust agree on removal, 

the Panel will consider that sufficient evidentiary basis for removal.  Given the 

degree of consideration undertaken by the Trust and the evidence it provided 

to the Panel of this, it is respectfully submitted that it is indeed appropriate to 

accept that sufficient evidentiary basis has been established for their 

removal.   

Trust and Council Oppose Removal 

111 Ultimately this is a situation where it is for the Panel to weigh up the 

evidence, but as a matter of consistency it is suggested that for the same 

reasons that apply for the previous category, the agreement between the 

Trust and Council should be recognised as giving a strong evidentiary basis 

on which to refuse to remove these trees from the Schedule. 

Council and Trust Abide by the Panel’s Decision 

112 These are the trees covered by paragraph 107.3.2 above.  There is a subtle 

but important difference between the Trust’s position and that of the Council 

regarding these trees.  It seems that the Council’s stated position is 

essentially “neutral”.   

113  In contrast, the Trust’s position is that the only reason it has not opposed or 

supported the removal of these trees is that it has had inadequate opportunity 
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to assess them and weigh the evidence, or otherwise as set out in Table 1.  

Its position remains that these trees should remain scheduled unless the 

Panel considers that it has been provided with a sufficient evidentiary basis to 

conclude that a tree or trees: 

 Do(es) not meet the mediated agreement significance thresholds; or 113.1

 For the matters set out in Policy 9.4.2.1.b. the unacceptable risks of 113.2

scheduling and protection would outweigh the significance of the 

tree(s). 

114 In terms of fairness, it should be noted that the Panel directed that any 

submitter wishing to adduce evidence, should file it by 3 August, so that the 

Trust and Council could respond through rebuttal.  Very few did so, but 

simply produced material that appeared more evidentiary in nature through 

submissions first presented at the hearing, leaving the Trust very little time to 

respond.  The trees that remain in this category are therefore there not as a 

lack of willingness to assist on the part of the Trust, but simply as a result of 

evidence being produced at the hearing with very limited opportunity for the 

Trust to assess or respond to it beforehand.  

115 For the reasons set out in the Trust’s opening legal submissions
35

 the mere 

fact that an owner opposes scheduling cannot be accepted as sufficient 

evidentiary basis for accepting that either point 113.1 or point 113.2 has been 

established.  The Panel is also requested to consider what weight it can give 

to information provided as part of a submission as opposed to evidence 

provided under oath and filed in accordance with its directions.   

116 Ultimately these are matters which the Trust has left to the Panel to address 

and determine for this group of trees.   

The Trust Opposes Removal, but the Council either Accepts Removal or Abides 

by the Panel’s Decision 

117 This is a group of trees concerning which the Trust does not consider there is 

sufficient evidence before the Panel (either through the Council arborist’s 

further assessments or through submitters’ evidence) for accepting that either 

point 113.1 or point 113.2 have been established.  It consists of trees in 

paragraph 107.4.   For this group of trees the fairness issues raised above in 

                                                      

35
 9 August 2016, Paragraphs 18-31 in particular 
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relation to the information produced at the hearing through submissions 

rather than evidence become particularly acute.   

118 Where there is expert evidence properly placed before the Panel by either 

the Trust’s or the Council’s witnesses, then it is respectfully submitted that 

the Panel should be very reticent to prefer information provided by a lay 

submitter outside the proper evidence process, without any opportunity to be 

tested or rebutted in the hearing, over the properly produced expert evidence.  

A mere change of position by the Council, or opinions expressed through lay 

submitters via their own submissions, are not of themselves evidence that 

can have this effect.  

119 This is particularly so because the very large group of trees where the 

Council abides by the decision of the Panel and is supposedly “neutral”, 

consist of those trees which it had determined to remove by virtue of its 

decision to resile from the mediated agreement.  They are trees for which it 

would have been actively seeking removal had it not been for its own 

database error, which is the only reason why it abandoned this inappropriate 

course.  They are trees for which, had the Council adhered to the mediated 

agreement, as it was fit and proper for it to do, it would have opposed de-

scheduling unless its own assessments or evidence provided by submitters 

demonstrated that the grounds for that either point 113.1 or point 113.2 have 

been met.   

120 It would then have had no excuse for not supporting their inclusion or 

requiring evidence for their de-scheduling.  Instead it is relying on its own 

mistakes to justify its failure to do what it ought to have and provide the Panel 

with the necessary guidance on those trees.  It is a move that once again 

does not engender any real confidence in the transparency or reliability of the 

Council’s approach.  Most importantly, there is a real danger that the Council 

could be rewarded for its failings or its earlier decision to depart from the 

mediated agreement by agreeing to the removal of those trees on less than a 

proper evidentiary basis.  That would achieve exactly what the Council’s 

unfitting departure from the mediated agreement sought to achieve.  That 

outcome should therefore be avoided in the absence of proper evidence 

justifying de-listing as per the relevant criteria.  

121 Finally, a number of statements of what would potentially be relevant facts 

were made through submission at the hearing.  Given the fact that they were 

not provided through evidence filed beforehand, the Trust has been unable to 

3700 Chch Civic Trust and others
Closing submissions and Appendix 1

18 August 2016



 

 

31 

 

respond to them through rebuttal evidence.  It therefore simply does not know 

whether these allegations are correct or not.  However, where it has found 

information that could clarify such allegations, it has included those in 

Appendix 2 to these submissions.  . 

Mr Montgomery (#105) & Mr Williams (#106) 

122 Both these submissions were filed after the hearing and the Trust indicated 

that it would endeavour to respond to them through closing. On behalf of the 

Trust, Ms Lowe contacted both owners to seek permission for an arborist to 

access the property to inspect the respective trees to assess whether the 

trees met or exceeded the mediated agreement thresholds of 50/50/30 and 

whether any matters arose regarding the matters set out in the Trust's 

proposed Policy 9.4.2.1(b) in particular.  

123 Mr Montgomery (#105) granted permission and accordingly the Trust 

requested Ms Warner of Warner Tree Care to undertake an inspection. Ms 

Warner was asked to pay particular attention to the concerns raised in Mr 

Montgomery's more detailed submission of 15 August with respect to the 

airport flight path.  

124 Ms Warner's report is attached as Appendix 3. Given the time available, it is 

necessarily concise, but Ms Warner concludes that in her opinion all nineteen 

trees meet the thresholds of the Mediated Agreement. She also observes 

that: 

 "With regard to the flight path and tree health issues raised by Mr 124.1

Montgomery in his submission, in my opinion, with careful use of 

reduction techniques, future management to avoid flight path 

intrusion should be achievable without undue negative effects on the 

health and viability of the trees. The property is a large one and no 

adverse effects on residential amenity were observed." 

125 Ms Warner discussed her inspection and conclusions with Mr Cadwallader 

who has indicated that as with her previous inspections
36

 he "accepted her 

judgement and recommendation for these trees."
37

 In particular he noted the 

view in his highlights that "Reduction pruning in my view is a critical tool to be 

used in the management of our older trees."
38

 The Trust accepts, however, 

                                                      

36
 Lowe, Rebuttal, paras 39-44, pp 14-15, & Appendix 3 

37
 Cadwallader verbal advice, 18 August 2016 

38
 Transcript 10 August, Cadwallader, page 87 
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that any management recommendations for specific trees or the site as a 

whole would require a more detailed assessment than Ms Warner had time to 

do. The Trust also acknowledges that the number of trees affected by the 

flight path requirement and the frequency of the reduction required are also 

relevant considerations. 

126 In addition to the assessment undertaken by Ms Warner, the Trust 

nonetheless considers the following relevant with respect to making a 

determination on the Hawthornden trees: 

127 The residence, "Hawthornden" is listed at Appendix 1, Protected Buildings, 

Places and Objects of the OCDP, dated at ca. 1863-1864. Considerations of 

age and historic association are therefore both relevant to assessment of the 

trees. No such associations were noted, however, on the original CTEM 

scoresheets. 

128 The site is a large one with approximately sixty recorded trees.
39

 Together 

with the association with "Hawthornden", the Trust believes this indicates that 

a significant or exceptional landscape assessment is warranted. As a large 

site and with the flight path concerns it may also suit the mooted 

management plan approach.  

129 The original CTEM database indicates that 32 trees are currently scheduled 

on the site; this will reduce to 19 under the mediated agreement – a reduction 

of thirteen. This number matches Mr Montgomery's observation that thirteen 

of the subject trees in fact fail the mediated agreement. Although the 

numbers listed – T720-1, 724, 726-731, 733, 735-7 – are mediated 

agreement trees, given the fact they also number thirteen, the Trust 

questions whether there may be confusion with between the two groups 

trees.  

130 On the basis of the currently available information, therefore, the Trust 

believes that all the trees at 2 Hawthornden Road meet the mediated 

agreement for significance and merit continued scheduling on that basis. 

131 Although not aware of any specific proposals as yet for this site the Trust is 

aware that the area has been part of the North West Area review and that 

                                                      

39
 Thornton, EIC 15 December 2015, para 6.5, pg 19 
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there may be proposals affecting the recovery plans or are also relvant for 

consideration in this case. 

132 Dr. Williams (#106), when contacted, did not give permission for an arborist 

coming on site to inspect T982, the Eucalyptus pulchella at 283 Papanui 

Road, siting safety concerns. However, the tree immediately adjoins Papanui 

Road and to the extent it is visible from it, Ms Lowe asked Ms Warner to 

make the best determination she could re the particular structure and safety 

concerns raised, as well as any other matters of relevance with respect to the 

tree.  

133 Ms Warner concludes that the trees meet the thresholds of the Mediated 

Agreement and observes that: 

 "Tree is a large specimen and is very visible in the landscape, 133.1

certainly a Landmark tree within Christchurch.  I agree with the 

TreeTech assessment of 70/70/50 for structure, health and form. The 

tree has had some reduction pruning in the past. No signs of any 

branch failures in the crown, to the extent can see from the road. 

There is definitely scope for further pruning to manage the tree in 

relation to the property." 

134 Ms Warner recommended that the tree remain listed. It is noted that Ms 

Warner under took four other inspections on behalf of the Trust (Lowe, 

Rebuttal, 5 August 2016, Appendix 3) and recommended that a number of 

trees be delisted for reasons including safety concerns. It is noted that the 

original CTEM assessment rated the tree low for "visibility". In view of Ms 

Warner's opinion that it presents as a landmark in the area, and in the light of 

matters raised in Ms Lucas's EIC and sEIC, considerable weight should be 

given to the tree's contribution to landscape and the amenity values of the 

area.  

135 For the reasons set out in her report and while acknowledging that Dr 

Williams may present evidence with respect to safety and the branch failures 

raised in his submission, the Trust believes T982 is significant and should 

remain scheduled. 

136  
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CONCLUSION 

137 The Panel, the Trust and other submitters have been forced to step in and 

undertake much of what the Council ought properly to have done.  The 

Council’s misguided initial attempt to use a radically new method for 

determining tree significance failed to reflect the correct meaning of 

“significant” or “exceptional”, because it erroneously tried to use incorrect 

thresholds for these values in the incorrect belief that this could be done to 

make the rules less onerous.   

138 The evidence and above submissions have established that: 

 “Significant” has a meaning that is ascertainable on the basis of the 138.1

text of the applicable objectives and policies and their scheme and 

arrangement, as well as through case law.  It is best defined and 

measured through the use of accepted and tested tree significance 

assessment methods like “STEM” or “Walter’s Method”, or a method 

that is in line with these, such as that agreed through the mediated 

agreement.  It is appropriate to make this explicit in the plan; 

 “Exceptional” has an ascertainable meaning which, on the basis of 138.2

the way it has been used in those objectives and policies, means a 

higher threshold than “significant”.  It is helpful to define it more 

clearly as such; 

 There is no evidentiary basis on which to adopt a higher threshold for 138.3

the first step in determining whether a tree should be scheduled, 

which is to determine whether it is “significant” or “exceptional”.  It is 

inappropriate to fuse the onerousness of protecting such trees into 

the test for “significance”, but this consideration should form the 

second part of the test for whether trees should be scheduled; 

 While the latest version of Chapter 9.4 as supported by Ms Lowe’s 138.4

evidence for the Trust is already significantly more enabling than that 

of the chapter as first notified, and another order of magnitude more 

enabling than the operative plans, further amendments as set out in 

Appendix 1 to these submissions can be made to render it even 

more so again; 

 Those amendments are sufficient and the evidence does not support 138.5

going beyond them; 

3700 Chch Civic Trust and others
Closing submissions and Appendix 1

18 August 2016



 

 

35 

 

 All trees that meet the mediated agreement thresholds should be 138.6

scheduled unless there is sufficient evidence before the Panel that 

the resulting protection would be too onerous in terms of the policy 

considerations supported by the Trust. Mere opposition to listing is of 

itself inappropriate evidence of this; 

 The Trust has identified those trees where it considers sufficient 138.7

evidence has been provided to indicate that it would be inappropriate 

to schedule them.   

 The remaining trees should be scheduled unless they are trees 138.8

concerning which the Trust has indicated it would abide the Panel’s 

decision, in which case they should be scheduled unless the Panel 

considers sufficient evidence has been provided to establish that, for 

the appropriate policy reasons, their scheduling would be 

inappropriate.  

139 The Trust has incurred very considerable cost in having to rectify countless 

and repeated shortcomings and errors by the Council, not least of which was 

the latter’s totally inappropriate attempts to resile from the mediated 

agreement.  Had this matter been before the Environment Court, such 

blatantly inappropriate conduct on the Council’s part would have given rise to 

grounds for very significant costs awards.  Despite the fact that the more 

formal nature of this hearing when compared with a usual Schedule 1 hearing 

resulted in costs being incurred that are more akin to those in Court 

proceedings, there is no ability to award costs.   

140 Nevertheless, the Trust considers it would be helpful for the Panel to 

recognise the extent to which the Council fell short and thereby imposed 

costs on the Panel which in Court proceedings there would be a basis to 

recover.   

141 Irrespective, the Trust will continue to endeavour to work, as it has, in a 

positive manner, to protect those aspects of community interest where the 

Council has fallen short so seriously in the area of significant and exceptional 

trees.   
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J M van der Wal 
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Section 9.4 Significant Trees 

Final Position of Christchurch Civic Trust & Others to the Revised Proposal for Topic 

9.4 Significant Trees, Affected Owner Responses, As Circulated by Council on July 29, 

2016 

Please Note: This appendix updates Appendix 2 to the Trust's the legal closing of 20 April 

2016. For a full record of the Civic Trust & Others decisions requested and their submissions 

for the prior hearing process, please refer to Attachment One to the Evidence in Chief (EiC; 

13 January 2016) of Helen Lowe and updated as Exhibit 28A to her Highlights package 

(February 9; page 1705). This was supplemented by Appendix One to the legal closing of 20 

April. 

The changes to this version as a result of the Trust's additional evidence and participation in 

the hearing round for affected owner responses are shown in turquoise and/or 

struckthrough. 

Those alterations proposed by the Council and agreed by the Trust through evidence are 

shown in orange, with strikethrough of prior text where appropriate. Turquoise is still used 

to denote minor differences or wording suggestions.  

Key To Earlier Changes:  

i) The changes as a result to this document  

ii) Matters agreed from April 6 or earlier versions are shown in black. 

iii) The matters still sought by the Civic Trust & Others as a result of the post-9 February 

hearing mediation are shown in red and/or struckthrough. 

iv) References to outstanding relief requested in February’s evidence are shown in blue 

and/or struckthrough. 

These include the provisions agreed with Transpower and Orion, as highlighted in the 

amended version of Helen Lowe’s EiC Appendix One, put forward in her Highlights 

package on 9 February 2016. 

v) Earlier inclusions arising from Civic Trust & Others’ submissions are shown in 

green. 

vi) Provisions that the Civic Trust & Others’ support on the basis of the agreement with 

the Crown re currently scheduled trees in the public realm being reinstated in 

Appendix 9.4.5 – Trees, as per the evidence and Exhibit 17 of Sandra McIntyre, are 

shown in purple. 

 

All reasons for matters arising from the March 3 mediation process, and references to earlier 

evidence, negotiated agreements, hearing highlights packages and exhibits are given in the 

footnotes. 
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9.4 Significant and Other 
1
Trees 

Objective 9.4.1 

a. Maintain and enhance the contribution of significant trees and trees in road corridors, 

parks, reserves and public open space including in relation to: 

i. landscape character and amenity; 

ii. heritage and
2
 cultural values; 

iii. purification of air and rainwater; 

iv. releasing oxygen and storing carbon; 

v. cooling of the built environment and waterways; 

vi. stormwater and erosion management; 

vii. biodiversity protection and enhancement 

in a manner that appropriately enables people and communities to provide for their social and 

economic well-being, health and safety, including their earthquake recovery needs in 

proportion to the level of significance of the trees in question.3 

 

9.4.2  Policies - Trees 

Policy 9.4.2.1 Protection of Trees  

9.4.2.1 Policy – Protection of Trees - Assessment and Identification and Assessment of 

Significant Trees, including groups of trees, on private land 
4
for Listingscheduling

5
 in the 

District Plan in order to maintain and enhance their contribution to the City’s natural 

and cultural heritage, landscape, and amenity values.
6
 For the purposes of Objective 

9.4.1 and Policies 9.4.2.1-6: 

Significant Tree means:  A tree that is notable or important in terms of one or more of 

the values listed in Policy 9.4.2.1.a. to the extent that it meets an established and well-

tested method for identifying notable or significant trees for such values in line with 

generally accepted arboricultural practice, such as the “Walters System”, “STEM”, or 

the thresholds set out in the Mediated Agreement dated 16 December 2015.   

                                                             
1
 Prior relief sought: Helen Lowe (hereafter HL), EiC, paras 11.2 – 11.3, page 24 (PDF, pg 24) 

2
 Prior relief sought: HL EiC, paras 12.1 – 12.3, pages 24-25 (PDF, 27-28) 

3
 In response to matters raised at hearing, 10  - 11 February 

4
 Prior relief sought: The Civic Trust & Others maintain their relief sought in respect of the continued 

scheduling of trees on public land – see HL, EiC, para 8.38, page 19, and para 12.9, page 25 (PDF, pg 28) 
5
 “Scheduling” is consistent with other wording changes throughout 9.4 

6
 i) The proposed wording is intended to provide a clearer path from the objective to the policy in terms of the 

resource management purpose assessment, identification, and scheduling is intended to achieve; and  ii) 

provides improved context for a) – d) in terms of the purpose of having the policy; while iii) the addition 

recognises that scheduling also facilitates non-regulatory means, such as education, scientific research, and 

community programmes that may also maintain and enhance the trees contribution to the city’s environment and 

natural and cultural character; and iv) “natural” heritage covers botanical and biodiversity considerations; 

“cultural” covers historic, heritage and cultural considerations; “landscape” and “amenity” encompass natural 

character and sense of place (in conjunction with “cultural heritage”). 
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Exceptional Tree means: A tree for which one or more of the attributes listed in Policy 

9.4.2.1.a. is present at more than the level required simply to render it “significant” 

under the appropriate significant tree assessment method, but at an exceptionally high 

or important level that renders it exceptional rather than significant.
7
 

a. Identify trees, including groups of trees, as significant where they are assessed as having 

one or more of
8
 the following significant and/or exceptional

9
 values:  

(i) botanical;  

(ii) heritage;  

(iii) amenity;  

(iv) landscape;  

(v) cultural;  
(vi) ecological and/or environment value; and in addition 

b. Assess the significant trees, including groups of trees, for exceptional values; and 
10

 

 

c.b. Schedule significant trees,
11

 and those with exceptional values, including groups of 

trees
12

, in the District Plan, except where it would be inappropriate to schedule the tree, 

taking into account:  

(i) the structural soundness and health of the tree;  

(ii) any actual or potential threat unacceptable risk, including likely future risk,
13

 from the 

tree to safety, property, buildings, strategic infrastructure and electricity lines, including 

consideration of potential mitigation measures and their costs; and  

(iii) the potential for actual or probable future adverse effects on the reasonable use and 

enjoyment of the property that cannot be remedied or mitigated through recognised 

arboricultural or property management means; 

including consideration of potential mitigation measures and their costs with respect to both ii) 

and iii); and
14

 

(iv) whether scheduling the tree may unreasonably restrict any re-building the reinstatement 

of previously or currently existing buildings and/or property required resulting to 

                                                             
7
 In response to matters raised at hearing, 10  - 11 February 

8
 Inserting “one or more of” ensures that the criteria listed below are read individually rather than cumulatively, 

i.e. a tree or group may qualify under any one of (i) to (vi) to be identified as significant or exceptional. 
9
 Prior relief sought: HL, EiC, paras 12.10 – 12.13, pp 26 – 27 (PDF, pp 29-30); also HL Exhibit 29, Relief 

sought by Christchurch Civic Trust & Others, and HL Highlights, Policy 9.4.2.1, page 1705 
10

 As per Footnote 7 
11

 Deleting the comma may improve sense, allowing for the insertion of the wording addressed by Footnote 10 
12

 “including groups of trees” is introduced here for consistency with the Council’s preferred approach in the 

rest of the policy 
13

 The replacement text reflects that: i) “Threat” is pejorative, suggesting that trees are “threatening” in a general 

sense; ii) Professionals such as arborists and engineers assess and make determinations on “risk” not “threats”; 

iii) Risks presented by trees should be professionally assessed and not determined on the basis of 

unsubstantiated “fear” or “anxiety”, which may have no grounding in fact; & iv) Similarly, it is important that 

“future risks” should be “likely”, whereas almost anything at all could constitute a “potential threat” and so is 

unclear and uncertain. 
14

 Policy 9.4.1.2b alterations necessary for consistency with other changes made in respect of the tree owner 

responses hearing: see HLsEIC 29 July, Highlights 10 August 2016. 
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remedy damage incurred from damage caused to buildings and property 
15

 as a result of the 

Canterbury earthquakes of 2010 and 2011. 

d. During the life of this District Plan, to continue to identify and assess trees in accordance 

with the values set out in clauses a. and b., and where appropriate, introduce a plan change(s) 

to schedule list significant trees, including those with exceptional values, in the District 

Plan.” 

 

9.4.2.2 Policy – Tree Protection - Scheduled Trees and Trees in the Public Realm. 

Protect from inappropriate physical works: 

ai.  Trees that are scheduled in the District Plan, particularly those significant trees 

identified as having significant or
16

 exceptional values; and 

bii. Other Ttrees in road corridors, parks, reserves and public open space where they 

provide: 

i. where theythe trees provide amenity value and/or collectively contribute to the character 

and environmental quality of the district,; and 

ii. to the extent consistent with maintaining the multiple functions of road corridors, 

parks, reserves and public open space.
17

 

 

9.4.2. 23 Policy – Tree Maintenance 

To enable the maintenance and management of trees that are scheduled in the District Plan 

and trees in the road corridor, parks, public open space and reserves in recognition that such 

works may be necessary to: 

i. Ensure the continuing health, structural integrity and amenity value of the trees; and 

ii. Enable the reasonable use and enjoyment of the residential amenity of the property 

and surrounds; and 
iii. Minimise the risk from the trees to public safety, property, buildings, and strategic 

infrastructure
18

 and electricity lines.
19

 

 

9.4.2.4 Policy – Utilities 

“Ensure that where there is no reasonable locational, technical, or operational 

alternative other than to locate a utility within the dripline of a significant tree, or group 

                                                             
15

 Where the recognition or retention of a significant or exceptional tree is at stake, consideration of earthquake 

needs should be in the context of reinstating the previously existing building/property and not redevelopment of 

the site that goes beyond that. It is noted that the latter situation is still accommodated through resource consent 

processes, where the ability to weigh both the tree and redevelopment of the site can be considered. 
16

 Prior relief requested: HL, EiC, paras 12.14-12.15, pages 26 - 27 (PDF page 30); this should have been shown 

in Exhibit 29 but was omitted in error. 
17

 These changes reflect the Civic Trust & Others agreed with the Crown, re currently scheduled trees in the 

public realm being reinstated in Appendix 9.4.5 – Trees, as per the evidence and Exhibit 17 of Sandra McIntyre; 

HL Exhibit 29, and the HL Highlights package, see Transcript of 9 February, page 1704 - 1705. If that 

agreement is not supported by the IHP, then the Civic Trust & Others seek the prior relief requested through HL 

EiC, paras 12.16 – 12.18, pp 27-28 (PDF pp 30-31) 
18

 As per Sandra McIntyre’s Exhibit 17 and the Highlights package of Helen Lowe, the Civic Trust & Others 

support the definition of “strategic infrastructure” being hyperlinked to the Definitions;  
19

 As per the amended relief set out in the Highlights package of Helen Lowe, the navy amendments reflect the 

Civic Trust & Others agreement with Transpower and Orion. 
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of significant trees, the utility will be appropriately designed, located and installed to 

maintain as far as practicable the specific values of the significant tree, or group of 

significant trees.”
20

 

 

9.4.2.45 Policy –Trees in Road Corridors, Parks, Reserves, and Public Open Space 

Road corridors, parks, reserves, and public open space are planted with trees to enhance 

environmental, landscape, cultural, social and economic values. 

 

9.4.2.456 Policy – Felling of Significant Trees and Other Trees in the Public Realm
21

 

a. For trees scheduled in 9.4.5 Appendices – Trees on
22

 the District pPlan, 

(i) limit the felling of significant trees, except where there are no reasonable alternatives 

Avoid
23

 the felling of significant  scheduled
24

 trees that are identified as having exceptional 

values; and 

(ii) avoid limit the felling of all other significant trees 
25

that are identified as having 

exceptional values  

except where there are no reasonable alternatives
26

 to retaining
27

 the tree due to its age 

or condition, or where the residential use and enjoyment of the property is significantly 

compromised or diminished; and
28

 

b. Limit the felling of other trees in the road corridor, parks, public open space and reserves 

having regard to size, location and species, except where there are no reasonable 

alternatives.
29

 

                                                             
20 The April 6 version notes that Policy 9.4.2.4 has been introduced to reconcile Chapters 9 and 11 in response 

to submissions on Chapter 11. The Civic Trust and Others, through their joined submissions, supported the 

policies and rules of 9.4 as notified. Because Policy 9.4.2.4 has been developed exclusively under Chapter 11 

and has only now been introduced into Chapter 9 at this late stage, the Trust and Others have until now been 

denied input into this policy. In terms of wording, the Trust maintains its support for 9.4 as notified and that the 

policy should reflect that Utilities should be only located within the dripline of a significant tree where there is 

no other reasonable alternative to their location. This is because of the risk of irreparable damage to the tree or 

tree group. Any policy should also provide for groups of significant trees, as well as individual trees, consistent 

with other provisions in 9.4. 
21

 As per Sandra McIntyre’s Exhibit 17 and HL Exhibit 29, plus HL Highlights package, pp 1704-1705; also HL 

EiC, paras 12.25 – 12.27, pages 29-30 (PDF, pp 32-33) 
22

 See HL Exhibit 29 and Highlights Transcript of 9 February, Policy 9.4.2.5, page 1704; consequent on HL 

EiC, paras 12.22 – 12.30; 12.28 -12.30 
23

 This change amends in part HL’s position at Hearing (see Appendix 1 to her Highlights), consistent with other 

changes agreed to in the March 3 and subsequent process, but maintains her view re minimising repetition 

within the policy. 
24

 Consequent on changes to Policy 9.4.2.1 arising from the March 3 mediation, i.e. “c. significant trees and 

those with exceptional values” 
25

 HL. EiC, paras 12.28-12.30, pages 30-31 (PDF, pg 33), amended in HL Rebuttal, Section 11, page 9 (PDF, 

page 12). The final wording was omitted from HL Appendix 29, although “significant tree” remained shown 

underlined – denoting a hyperlink to a definition – in the amended wording requested. The definitions proposed 

in HL Rebuttal are included at the conclusion of this document, as Appendix 1.  
26

 As per footnote 20 
27

 It is considered important to include "retaining" over "maintaining" as maintenance is a normal part of tree 

and property ownership, whereas the policy is concerned with no longer retaining the tree, for the reasons given.  
28

 Necessary for consistency with other changes made in respect of the tree owner responses hearing: see 

HLsEIC 29 July, Rebuttal 5 August, Highlights 10 August 2016. 
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9.4.3 Rules - Trees 

9.4.3.1 How to use the rules 

9.4.3.1.1 To understand whether a site has a significant tree in the District Plan through its 

inclusion in the Schedule of Significant Trees, and the nature of this listing, refer to the 

Schedules in Appendix 9.4.5 and the Planning Maps. 

9.4.3.1.2 The rules that apply to significant trees and trees in parks, roads, reserves and public 

open space are contained in the Activity Status Tables (including Activity Specific Standards) 

in Rule 9.4.3.2.1. 

9.4.3.2.2A Rule 9.4.3.2.1 P2, P3, P5 and P6 do not apply to trees located within sites of 

ecological significance. Trees within sites of ecological significance are identified on the 

Planning Maps and in Appendices 9.4.5 - Trees, for information purposes only. 

9.4.3.1.3 The Activity Status Tables and Standards in the remaining Natural and Cultural 

specific chapter provisions, other relevant zone specific chapters, and activities in other 

chapters also apply. 

9.4.3.1.4 Advice Notes:
30

 

a. Activities in reserves must comply with the Reserves Act 1977 and any associated 

Management Plan. 

b. Riccarton Bush is included as a park for the purposes of Rule 9.4.3.2.1. 

c. Activities in the vicinity of electricity lines are also required to comply with the Electricity 

(Hazards from Trees) Regulations 2003. 

d. Refer to Chapter 11 Utilities Rules for utility works within Significant Tree driplines 

 

9.4.3.2 Activity Status Tables 
 

9.4.3.2.1 Permitted Activities - Trees 
 

a. The following activities and works are permitted activities if they comply with the Activity 

Specific Standards set out in this table and all relevant rules in the applicable zone chapter 

and other chapters. 

b. Activities may also be controlled, restricted discretionary or discretionary as specified in 

rules 9.4.3.2.2 to 9.4.3.2.34. 

 

 Activity Activity Specific Standard 

P1 Minor pruning of any significant 

tree listed at Appendix 9.4.5. 

Nil 

a. Pruning of roots less than 25mm  

in diameter at the point of  

severance; or 

                                                                                                                                                                                              
29

 See Sandra McIntyre’s Exhibit 17 and HL Exhibit 29, plus HL Highlights package, pp 1704-1705; also HL 

EiC, paras 12.25 – 12.27, pages 29-30 (PDF, pp 32-33) 
30

 Highlighting the subheading is suggested for clarity 
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 Activity Activity Specific Standard 

b. Removal of broken branches,  

deadwood or diseased  

vegetation; or  

c. Removal of branches physically  
interfering with existing buildings  

or established pedestrian and vehicle access  

ways, where such work is supervised or 

carried  

out in accordance with advice  
from by a qualified works arborist ;  

or  

d. Removal of any branch that has  

one or more of the following  

structural faults: 

i. cracks/splits;  

ii. decay;  

iii. cavities;  

iv. torsion;  

v. co-dominance;  

vi. included unions;  

vii. bleeding/sap flow;  

viii. loose/cracked bark;  

and  

ix. poor taper; or  

e. Removal of any branches less  

than 50mm in diameter at the  

point of severance within the  

bottom third of the tree, where  

the natural shape, form and  

branch habit of the tree is  

retained; or  

f. Removal of any branches  

between 50mm and 100mm in  

diameter at the point of  

severance within the bottom  

third of the tree, where the  

natural shape, form and branch  

habit of the tree is retained and  

the work is supervised or
31

 carried out by a  

qualified works arborist.  

  

For the purposes of clauses e. and f.,  

tree height is measured from ground  

level to the top of the canopy. 
 

P1a Pruning in the top two thirds of a. Removal of foliage of no more  

                                                             
31

 Necessary for consistency with other changes made in respect of the tree-owner-responses hearing: see 

HLsEIC 29 July, Rebuttal 5 August, Highlights 10 August 2016. 
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 Activity Activity Specific Standard 

any  

significant tree listed at 

Appendix 9.4.5.1  

or Appendix 9.4.5.2 

than 10% over any three year  

period, with the maximum  

amount of foliage removed in  

any one year limited to no more  

than 5%; and  

b. The work is undertaken or  

supervised by a suitably  

qualified works arborist; and  

c. Pruning shall retain the natural  

shape, form and branch habit of  

the tree. 

d. Where the tree forms part of a scheduled 

group of trees, the works should be not 

adversely affect other trees in the group. 

e. No less than 5 working days prior to the 

work being undertaken, written notice shall 

be given to the Council’s Chief Arborist, 

including: The schedule number of the tree, 

the nature of the work to be undertaken in 

reliance on this rule and the name of arborist 

who will be undertaking or supervising it. A 

photographic record of the work shall be 

supplied to Council no more than 5 working 

days after the completion of that work.
32

 

 

P2 Felling of any tree in: 

a. parks or public open space in 

Christchurch City; 

b. road corridors in Christchurch 

City (excluding the Central City 

and State Highway road 

corridors); 

c. the road corridor on Beach 

Road Akaroa between Bruce 

Terrace and Rue Jolie; or 

d. the road corridor on the 

Christchurch-Akaroa Road at 

Cooptown between Puaha Road 

and Church Road. 

c. Parks, public open space, and 

road corridors in Akaroa and 

x The tree must not be a significant tree, or a 

significant
35

 tree with exceptional values, that 

is scheduled in Appendix 9.4.5 
36

 

a. Activities shall be undertaken by 

or under the supervision of a suitably qualified 

works arborist employed or contracted by the 

Council or network utility operators. 

b. Activities within the area at Riccarton Bush 

identified as a 'Significant Trees Area' shall be 

undertaken by the Riccarton Bush Trust or its 

contractors. 

c. The tree must not be: 

i. greater than 6m in height in a road corridor or 

10m in height in a public open space; 

ii. within a Character Area as shown on the 

planning maps; 

                                                             
32

 Necessary for consistency with other changes made in respect of the tree-owner -responses hearing: see 

HLsEIC 29 July, Rebuttal 5 August, Highlights 10 August 2016. 
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 Activity Activity Specific Standard 

Little River as shown in Appendix 

9.4.5.4.
33

 

 

Note: For the purposes of this 

rule, Christchurch City and 
34

 

means the area shown at 

Appendix 2.2 of Chapter 2 

Definitions. 

iii. within a waterway setback as described in 

Chapter 6 General Rules; or 

iv. of the following species: 

A. Podocarpus cunninghamii -Hall's totara 

B. Prumnopitys taxifolia – matai/ black pine 

C. Prumnopitys ferruginea - miro 

D. Dacrydium cupressinum - rimu 

E. Libocedrus bidwilliikaikawaka / New 

Zealand cedar 

F. Eleocarpus dentatus - hinau 

G. Eleocarpus hookerianus - pokaka 

H. Griselinea lucida – puka / akapuka / 

shining broadleaf 

I.  Hedycarya arborea - pigeonwood 

J. Alectryon excelsus - titoki 

K. Rhopalostylis sapida – nikau palm 

L. Cordyline indivisa – mountain cabbage 

tree 

M. Ulmus horizontalis - horizontal elm 

N. Ulmus glabra ‘Camperdownii’ - 

camperdown elm 

v. unless: 

A. the tree is dead; or 

B. the tree is within tolerance zones for 

overhead electrical conductors and 

continued pruning is detrimental to the 

ongoing health or structural integrity or 

landscape value of the tree; or 

C. the tree is damaging buildings, utilities or 

                                                                                                                                                                                              
35

 Consequent on changes to Policy 9.4.2.1 arising from the March 3 mediation, i.e. “c. significant trees and 

those with exceptional values” and the relief sought under Footnotes 7 and 13 above 
36

 As per Sandra McIntyre’s Exhibit 17 and HL Exhibit 29, plus HL Highlights package, pp 1704-1705; also HL 

EiC, paras 12.25 – 12.27, pages 29-30 (PDF, pp 32-33) 
33

 The Christchurch Civic Trust and Others, consistent with its filed expert evidence and Highlights presented on 

9 February, continue to support the continued scheduling of the public realm trees currently listed as Notable 

and/or Heritage in Appendices 4 and VII respectively of the Operative Christchurch District Plan (OCDP) and 

Operative Banks Peninsula District Plan (OBPDP), as the most appropriate means of providing for significant 

and exceptional trees in the Banks Peninsula Ward and for other trees outside of urban Christchurch, such as the 

Ruapuna kowhai, rather than via extension of the general (“urban forest”) rule to these areas.  

See Cadwallader EiC, Section H, pp 10-11 (PDF, pp 13-14), paras 96-97, pp 21-22 (PDF, 25-26), paras 122-124 

(PDF,pg 29), paras 142-144, pp 29-30 (PDF, 32-33); and Cadwallader Highlights Transcript of 9 February,  pp 

1686-1690, and also pg 1693. 

See also HL EiC, Section 8, pp 12-19 (PDF, 15-22), sub-paras 8.13-8.19 (Other Considerations) & 8.20-8.26 

(Significant Trees in the State Highway Corridors), pp 14-17 (PDF 17-20); also HL Exhibit 29 and Highlights 

Transcript of 9 February, pp 1704-1705. 
34

 The inclusion of “and” is considered unnecessary 
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 Activity Activity Specific Standard 

property and further damage cannot be 

reasonably avoided except by removing 

the tree; or 

D. the tree is a threat to vehicle and 

pedestrian safety and pruning cannot 

mitigate the threat without causing the tree 

to become severely disfigured or affect its 

long term health or structural integrity; or 

E. an operative Reserves Act Management 

Plan specifically permits the removal of 

trees; or 

F. if the tree is located in the Christchurch 

Botanic Gardens and felling is required in 

order to protect or enhance botanical 

collections or reduce species duplication in 

accordance with the provisions of the 

Christchurch Botanic Garden Management 

Plan. 

P3 Any pruning, minor pruning, 

maintenance, or remedial work / 

treatment to any tree in: 

a. parks or public open space in 

Christchurch City, or 

b. in Christchurch City road 

corridors (excluding the Central 

City and State Highway road 

corridors)
37

 or 

c. the areas identified in Akaroa 

and Little River as shown in 

Appendix 9.4.5.4
38

 

x The tree must not be a significant tree, or a 

significant
39

 tree with exceptional values, that 

is scheduled in Appendix 9.4.5
40

 
 

a. Activities shall be undertaken by or under the 

supervision of a suitably qualified works 

arborist employed or contracted by the 

Council or network utility operators. 

b. Activities within the area at Riccarton Bush 

identified as a 'Significant Trees Area' shall be 

undertaken by the Riccarton Bush Trust or its 

contractors. 

P4 Any pruning, minor pruning, 

maintenance, or remedial work 

/ treatment 
41

 or felling of any 

tree within the State Highway 

road corridor
42

 

a. within the State Highway road 

corridor; or which is not: 

a. a significant tree listed 

scheduled (#3211, Helen Lowe) at 

x The tree must not be a significant tree, or a 

significant
43

 tree with exceptional values, that 

is scheduled in Appendix 9.4.5
44

 

Nil. 

 

                                                             
37

 As per Footnote 29 
38

 As per Footnote 26 
39

 As per Footnote 28 
40

 As per Footnote 29 
41

 As per Footnote 29 
42

 The adjustment to P4 is consistent with consequential changes through the post-hearing process an has been 

agreed with Ms McIntyre for the Crown. 
43

 As per footnote 28 
44

 As per footnote 29 
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 Activity Activity Specific Standard 

Appendix 9.4.5 [#3602.295, 

Carter Group]; or 

b. a tree in parks or public open 

space in Christchurch City, or in 

Christchurch City road corridors 

(excluding the 

Central City)., or within the areas 

identified in Akaroa and Banks 

Peninsula in Appendix 9.4.5.4 

P5
45

 Any work to any tree required 
under and carried out in accordance 
with clause 14 of the Electricity 
(Hazards from Trees) Regulations 
2003 

a.) Activities shall be undertaken by or under the 
supervision of a suitably qualified works 
arborist employed or contracted by the 
network utility operator  

b.) Where the work is carried out on a tree or trees 
listed in Appendices 9.4.5, the network utility 
operator shall notify the Council within 7 days 
that the work has been undertaken.  

P6
46

 Felling of any significant trees 

scheduled at Appendix 9.4.5 

 

 

The tree is certified by two suitably qualified 

technician arborists, that are independently 

employed,
47

 as: 

 

(i) dead; or  

 

(ii) having a loss of structural  

integrity where the defects  

cannot be rectified and  

maintenance practices cannot  

improve the framework of the  

tree or mitigate threats to the  

safety of persons or property. 

 

b. Before felling the tree, a tree removal 

certificate shall have been submitted to the 

Council with the information supplied to be in 

accordance with Appendix 9.4.5.3 Tree Removal 

Certificate. 

 

9.4.3.2.2 Controlled Activities – Trees
48

 

 

a. The activities below are controlled activities. Conditions imposed are restricted to the 

matters over which control is reserved, as set out in the following table. 

                                                             
45

 The text of P5 is as per HL Exhibit 29 and HL Highlights Transcript of 9 February, page 1705 
46

 The text of P6 is as agreed through the March 3 mediation process, except as per Footnote 40 
47

 As discussed in mediation it is important that the second arborist’s opinion qualify as completely independent 

corroboration, which employment by the same firm might potentially preclude. The assessment of the Hadfield 

elm, for example, illustrates the importance of this. Potentially, the second, suitably qualified arborist could be 

one employed by the Council. 
48

 The text of 9.4.3.2.2 C1 is as agreed through the March 3 mediation process. 
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 Activity Activity Specific Standard The Council’s control is 

reserved to the following 

matters: 

C1 Pruning of any 

significant tree 

(i.e. more than minor 

pruning provided under 

Permitted Activity 

9.4.3.2.1 P1). 

 

Any application for this 

activity will not require 

written approvals and 

shall not be limited or 

publicly notified. 

a. Removal of foliage of no 

more than 10% over any 

three year period, with the 

maximum amount of foliage 

removed in any one year 

limited to no more than 5%. 

b. The work is undertaken or 

supervised by a suitably 

qualified works arborist. 

9.4.4 Matters of Control 

- Trees a - g 

 

9.4.3.2.23 Restricted Discretionary Activity - Trees 

a. The activities listed below are restricted discretionary activities. Discretion to grant or 

decline consent and impose conditions is restricted to the Matters of Discretion set out in 

the following table.
49

 

 Activity The Council’s Discretion shall be limited to 

the following matters  

RD1 Activities not provided for 

under Rule 9.4.3.2.1 P1 or P1a or 

Rule 9.4.3.2.2 C1
5051

 
 
Any application for this activity will not 

require written approvals and shall not 

but may be 
52

limited or publicly notified. 

9.4.4 Matters of Discretion – Trees 

a - mo.
53

 

RD 2 Activities not provided for 

under Rule 9.4.3.2.1 P2, Activity 

Specific Standard, a, b, or c.
54

 

9.4.4 Matters of Discretion – Trees 

a - mo. 

                                                             
49

 The majority of alterations in the following table are minor consequential adjustments for consistency and 

clarity 
50

 RD 1 should cover the pruning of significant trees not provided for by C1, as well as P1  
51

 Further minor consequential amendment consistent with the tree-owner -responses hearing & HL sEIC 29 

July, Rebuttal 5 August, Highlights 10 August 2016 that retains intent of original change at 50, immediately 

above. 
52

 RD 1 for pruning beyond that provided for by P1 and C 1 should allow for limited or public notification, 

consistent with RD 7, and the wording agreed with the Crown for RD 6 (under Ms McIntyre’s Exhibit 17), 

where the pruning may be of such a substantial nature (eg crown reduction and/or pollarding, without being 

exclusive) that may affect the significant values of the tree. There may then not need to be a separate reference 

to pruning under RD6, the agreement with the Crown having been given effect under RD1.  
53

 Consequential: the Matters of Discretion now include an additional “n” and “o”; this consequential alteration 

also applies to RD 2 - RD7. 
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Any application for this activity will not 

require written approvals but may be 

limited or publicly notified. 

RD 3 Activities not provided for 

under Rule 9.4.3.2.1 P3, Activity 

Specific Standard, a, b, or c.
55

 

 
Any application for this activity will not 

require written approvals and shall not be 

limited or publicly notified. 

9.4.4 Matters of Discretion – Trees 

a - mo. 

RD 4 RD4 Any works or construction that 

involves disturbance of land
56

 
(including earthworks); vehicular 

traffic; sealing or paving (excluding 

earthworks); storage of materials, 

vehicles, plant, equipment, or release, 

injection or placement of chemicals or 

toxic substances within the dripline of 

a significant tree. 

 

Any application for this activity will 

not require written approvals and shall 

not be limited or publicly notified. 

9.4.4 Matters of Discretion – Trees 

a - mo. 

RD 5 RD4 Any works or construction that 

involves disturbance of land 

(including earthworks); vehicular 

traffic; sealing or paving (excluding 

earthworks); storage of materials, 

vehicles, plant, equipment, or release, 

injection or placement of chemicals or 

toxic substances within 10 m of the 

base of any tree in the Significant 

Trees Area at Riccarton Bush. In the 

case of the property at 48 Rata 

Street (legally described as Lot 375 

DP 11261) the 10 metre restriction 

shall only to the northern boundary of 

that property. For the purposes of this 

rule, the outer boundary defining the 

Significant Trees Area (which 

follows the predator-proof fence 

surrounding the forest remnant) shall 

be deemed to be the base of the tree. 

 

9.4.4 Matters of Discretion – Trees 

a - mo. 

                                                                                                                                                                                              
54

 See Sandra McIntyre’s Exhibit 17 and HL Exhibit 29, plus HL Highlights package, pp 1704-1705; also HL 

EiC, paras 12.25 – 12.27, pages 29-30 (PDF, pp 32-33) 
55

 As per Footnote 46 
56

 HL EiC, paras 13.11 – 13.13, page 33 (PDF, pg 36); also HL Exhibit 29 
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Any application for this activity will 

not require written approvals and shall 

not be limited or publicly notified. 

RD 6 Felling not provided for under Rule 

9.4.3.2.1 P6
57

 or pruning other than 

minor pruning
58

 provided for under 

P1 or P1a,
59

 of any significant tree in 

Appendix 9.4.5, other than where 

identified in that appendix as 

having exceptional values. 

 

Any application for this activity will 

not require written approvals, but may 

be limited or publicly notified. 

9.4.4 Matters of Discretion – Trees 

a - mo. 

RD 7 Any pruning not provided for 

under Rule 9.4.3.2.1 P1 or Rule 

P1a
60

 9.4.3.2.2 C1, or felling of a 

significant tree scheduled in 

Appendices 9.4.5 and not provided 

for under Rule 9.4.3.2.1 P6, where 

the work is 
61

associated with the 

maintenance, operation or 

development of a 

National Grid transmission line 

existing on 14 January 2010 including 

as required by the Electricity (Hazards 

from Trees) Regulations 2003. 

 

Any application for this activity will 

not require written approvals, but may 

be limited or publicly notified. 

9.4.4 Matters of Discretion – Trees 

a - mo. 

 

                                                             
57

 Consequential: RD 6 covers the felling of significant trees except where provided for by P6 
58

 See Sandra McIntyre’s Exhibit 17 and HL Exhibit 29, plus HL Highlights package, pp 1704-1705; also HL 

EiC, paras 12.25 – 12.27, pages 29-30 (PDF, pp 32-33); It may not be necessary to include pruning of 

significant trees under RD 6 if the adjustment of RD1, including the provision for potential limited or public 

notification consistent with the agreements under RD 6 and RD 7, can accommodate it. 
59

 Further minor consequential amendment consistent with the tree-owner -responses hearing & HL sEIC 29 

July, Rebuttal 5 August, Highlights 10 August 2016 that retains intent of original change at 58, immediately 

above. 
60

 Further minor consequential amendment consistent with the tree-owner -responses hearing & HL sEIC 29 

July, Rebuttal 5 August, Highlights 10 August 2016 that retains intent of original change at 61, immediately 

below 
61

 Both alterations to RD7 are consequential, for consistency with RD1 and RD 6, where the provisions under 

P1, C1, and P6 are relevant to Transpower.  
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a. RD 7 applies to network utility operator Transpower as provided for by the 

National Policy Statement, but Transpower should obtain the benefit of P1 and 

P1a 
62

C1 for pruning, and P6 for felling, where these provisions are relevant. 

9.4.3.2.34 Discretionary Activities - Trees 

a. The activities listed below are discretionary activities. 

 

 Activity 

D1 Felling or pruning, other than as provided for under Rule 9.4.3.2.1 P1 or P1a 
63

 

Rule 9.4.3.2.2 C1,
64

 of significant trees identified in Appendix 9.4.5 as 

having exceptional values. 

 

Any application for this activity will not require written approvals, but may be 

limited or publicly notified. 

D 2
65

 Pruning of any significant tree provided for under Rule 9.4.3.2.2 C1 

 

Any application for this activity will not require written approvals, but may be 

limited or publicly notified.” 

 

9.4.4 Matters of Control - Trees 

a. The timing and any staging of the works including any ongoing, frequent trimming 

required, and monitoring of the effects of the work, including the condition of the tree.
66

 

b. The amount of canopy removed through supervised pruning undertaken in the 

previous 5 years. 

c. Whether or not height reductions are undertaken for safety reasons.
67

 

d. Documentary evidence, such as a photographic record prior to, during the course of 

the works and on completion. 

e. Any mitigation measures to protect those parts of the tree which are not undergoing 

the tree trimming, while the works are taking place and on completion of the works. 

f. Where the tree forms part of a group of trees, the extent to which the works will affect 

                                                             
62

 Necessary for consistency with other changes made in respect of the tree owner responses hearing: see 

HLsEIC 29 July, Rebuttal 5 August, Highlights 10 August 2016 
63

 Further minor consequential amendment consistent with the tree-owner -responses hearing & HL sEIC 29 

July, Rebuttal 5 August, Highlights 10 August 2016 that retains intent of original change at 64, immediately 

below 
64

 The pruning of exceptional trees under D1, with consequential references included, has been reinstated as it 

was prior to D2 being inserted in the April 6 Revised Proposal. This is supported, as it has been throughout by 

the Civic Trust & Others, because of the greater significance of these trees, which often have historic heritage 

value, among other considerations, and also because of a potentially greater level of public significance due to 

matters such as longevity in the landscape, without being exclusive. 
65

 D2 as proposed would make the pruning of significant trees a higher activity category than their felling, which 

is not considered appropriate. The proposals under RD 1 and/or RD 6, RD 7 and D1 are preferred. 
66

 The scope of the Matters of Control to include the ability to set conditions on monitoring, above and beyond 

the photographic record referred to in d. is sought. 
67

 The wording of c. appears to imply a discretion on Council’s part, which is inappropriate for a Controlled 

Activity. The activity specific standard performance should be suitable for all types of pruning that fall within 

its parameters. 
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the other trees in the group and any mitigation measures to protect those trees which 

form part of the wider group but are not undergoing tree trimming while the works are 

taking place and on completion of the works. 

g. Any protection measures to prevent or reduce risk to people, buildings, property and 

infrastructure while the works are taking place, and on completion, including the 

removal of trimmed branches."
68

 

9.4. 45 Matters of Discretion - Trees 

Effects of activity/works on the tree 

“a. The character and degree of modification, damage, or destruction of the values that make 

the tree/s significant; 

b. The extent to which the works will or may adversely affect the health or structural 

integrity or visual appearance of the tree; 

c. Whether the works will be undertaken in a manner consistent with internationally accepted 

 arboricultural standards, practices and procedures; 

d.  The duration and frequency of the activity and the effect on the tree; 

e.  Whether the tree is resilient, including structural soundness and health and the 

irreversibility of effect on the tree; 

f. The degree of impact on landscape character, and ecological, cultural, heritage and or 

neighbourhood amenity values; 

g. In relation to a scheduled group of trees, the extent to which the works will or may 

adversely affect the health, structural integrity or amenity values of the wider group; 

h. Whether any proposed compensation for the loss of the significant tree/s fully mitigates the 

loss of landscape and environmental benefits within 15 – 20 years; 

k. The need for, or purpose of, the works in providing a social, cultural, or economic benefit 

to the community;
69

 

 

Extent of benefit or need for activity/works 

 

i. The need for the work to deal with an emergency situation, or to avoid significant risk of 

effects on human health and safety, or significant impacts on infrastructure, including the 

strategic transport network
70

; 

j.  The extent of benefits associated with the use and development of the site for activities 

anticipated by the zoning for the site taking into account the cumulative effect of multiple 

protection provisions (e.g. setbacks from waterbodies, heritage items);, including the use 

of the site for residential development
71

 

                                                             
68

 Necessary for consistency with other changes made in respect of the tree owner responses hearing: see HL 

sEIC 29 July, Rebuttal 5 August, Highlights 10 August 2016 
69

 Deletion is supported consistent with Hl EiC, paras 14.2 – 14.3, pp 33-34 (PDF, 36-37) 
70

 Deletion is sought for the reasons given at HL EiC 14.9 – 14.12, pp 34-35 (PDF, 37-38); Hl Highlights, 

Transcript of 9 February, pg 1706 
71

 Deletion is sought for the reasons given at HL EiC 14.9 – 14.12, pp 34-35 (PDF, 37-38); Hl Highlights, 

Transcript of 9 February, pg 1706 
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k. For proposed activities in connection with a recovery activity in the Flat Land Recovery 

Zone, the extent to which the proposal would maintain the contribution of any significant 

trees, and trees in road corridors, parks, reserves and public open space 
 

Riccarton Bush 

l.  For the lowland kahikatea forest remnant at 16 Kahu Road, which forms part of the greater 

Riccarton Bush and House Reserve, and is defined by a ‘Protected Trees Area’ symbol 

identified as a 'Significant Trees Area' on planning map 38B, the Council shall 

additionally have regard to the following matters: 

i.  The effects of any building, including the type of foundation used, and/or shading by 

the building on the existing trees and the supporting ecosystem of the forest remnant, 

including the juvenile regenerating trees. 

ii. The effects of any works on the extensive surface and sub-surface root systems of the 

kahikatea trees. 

iii. The effects of any impervious surfaces on the health and viability of the trees and the 

supporting ecosystem including soil aeration and hydrological balance. 

iv. Whether constructing a building in close proximity to the forest remnant is likely to 

give rise to reverse sensitivity regarding shading, branch overhang, encroaching tree 

roots or windthrow. 

Extent of benefit or need for activity works 

m. For above-ground utilities the extent of benefits associated with that above-ground utility, 

whether there is a functional or operational requirement for that location and whether there 

are any practical alternatives. 

n. The extent to which the works would result in improved residential amenity, which 

cannot otherwise be achieved by arboricultural or property management means.
72

for 

example to reduce or eliminate shade. 

o. The need for the works associated with directly arising from damaged incurred as a 

result of from the Canterbury earthquakes, which if not otherwise undertaken would 

hinder re-building prevent repair or rebuilding of the damaged buildings
73

 on the site.” 

 

9.4.5 Appendices - Trees 

Supported as per the Appendices supplied in Council’s “Revised Proposal for Topic 9.4 

Significant Trees” – 6 April 2016 except as otherwise specified in Attachment 1 with respect 

to Site Specific Trees. 

 

                                                             
72

 Reference to “residential amenity” is considered sufficient for the consent authority’s discretion to be 

exercised in terms of the range of effects that might occur; the matter of discretion should also recognise that 

well-tested arboricultural and property management measures are available with respect to managing trees for 

residential amenity.  
73

 The proposed wording of “o” also provides for consideration of maintaining and enhancing the significant or 

exceptional values of scheduled trees through ensuring that consideration of earthquake needs should be in the 

context of the previously existing building/property and not redevelopment of the site. It is noted that the latter 

situation is accommodated through resource consent processes, where both the tree and redevelopment of the 

site can be considered, e.g. Assessment Matter “J”. 
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Appendix 9.4.5.3 – Tree Removal Certificate 

The Civic Trust and Others support the introduction of Appendix 9.4.5.3 - Tree Removal 

Certificate as per Council’s “Revised Proposal for Topic 9.4 Significant Trees” – 6 April 

2016. 

 

Appendix 9.4.5.4 

The Civic Trust and Others oppose the introduction of Appendix 9.4.5.4. 
 
The Christchurch Civic Trust and Others, consistent with its filed expert evidence and 

Highlights presented on 9 February, continue to support the continued scheduling of the 

public realm trees currently listed as Notable and/or Heritage in Appendices 4 and VII 

respectively of the Operative Christchurch District Plan (OCDP) and Operative Banks 

Peninsula District Plan (OBPDP), as the most appropriate means of providing for significant 

and exceptional trees in the Banks Peninsula Ward and for other trees outside of urban 

Christchurch, such as the Ruapuna kowhai, rather than via extension of the general (“urban 

forest”) rule to these areas.
74

  

 

Chapter 9 - Natural and Cultural Heritage 

(…) 

Definitions relating to 9.4 - Significant Trees 

… 

Technician arborist
75

 

 

For the purpose of Rule 9.4.3.2.1 (P6), means a person who: 

a. by possession of a recognised arboricultural degree or diploma qualification at or above 

NZQA Level 5,
76

 or of an equivalent arboricultural standard, and proven
77

 on the job 

experience is familiar with the equipment and hazards involved in arboricultural operations; 

and 

                                                             
74

 See Cadwallader EiC, Section H, pp 10-11 (PDF, pp 13-14), paras 96-97, pp 21-22 (PDF, 25-26), paras 122-

124 (PDF,pg 29), paras 142-144, pp 29-30 (PDF, 32-33); and Cadwallader Highlights Transcript of 9 February,  

pp 1686-1690, and also pg 1693. 

See also HL EiC, Section 8, pp 12-19 (PDF, 15-22), sub-paras 8.13-8.19 (Other Considerations) & 8.20-8.26 

(Significant Trees in the State Highway Corridors), pp 14-17 (PDF 17-20); also HL Exhibit 29 and Highlights 

Transcript of 9 February, pp 1704-1705. 
75

 The proposed changes to the definitions reflect industry input from the NZ Arboricultural Association (NZ 

Arb). 
76

 NZ Arb support Level 5 for a "technician arborist" because the Level 6 includes additional credits of learning 

not related to inspecting, identifying and managing risks, i.e. amenity tree valuation, classification of trees, 

designing treed landscapes etc; putting the qualification ahead of experience is understood to be consistent with 

similar definitions proposed by Council. 
77

 Suitably qualified arborists should have a proven track record of relevant work experience. 
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b. has demonstrated Level 6 Diploma proficiency (or of an equivalent arboricultural standard) 

in tree inspection and tree hazard risk evaluation, including evaluating and analysing data 

and specific information relating to the treatment and management of 
78

 and treating 

hazardous trees and who has demonstrated the ability to perform the tasks involved.
79

 

A diploma referred to in this definition must consist of a minimum of 360 NZQA credits of 

learning in the appropriate arboricultural domain or be of an equivalent 

arboricultural standard.
80

 
 

Works arborist: 

For the purpose of rule 9.4.3.2.1 P2, P3 and P5, and rule 9.4.3.2.2
81

 C1 means a works 

arborist, being a person who: 

a. by possession of a recognised arboricultural degree, diploma or certificate qualification at 

or above NZQA Level 4, or recognised equivalent qualification,
82

 and proven
83

 on the job 

experience is familiar with the tasks, equipment and hazards involved in arboricultural 

operations; and 

b. has demonstrated competency to Level 4 Certificate in Horticulture (Arboriculture) 

standard (or of an equivalent arboricultural standard) the ability to work in accordance with 

the Good Practice Guidelines for Safety Requirements in New Zealand Arboricultural 

Operations and is able to carry out tree works to currently accepted pruning 

standards.
84

 

 

A certificate referred to, in this definition, must consist of a minimum of 210 NZQA 

credits in the appropriate arboricultural domain or be of an equivalent 

arboricultural standard.
85

 

 

The only other possible change the IHP may wish to consider is not tying the definitions to 

specific rules, so they could be used anywhere in the pRDP it might be considered 

appropriate. For example: 

“Technician arborist  

Means a person who: …” 

 

“Works arborist: 

Means a works arborist, being a person who: …” 

                                                             
78

 The proposed wording reflects industry feedback. 
79

 This is considered to be encapsulated in “demonstrated proficiency” and “proven on the job experience” under 

a. 
80

 NZQA levels were considered less likely than credit counts to vary over time.  
81

 For clarity: C1 is part of rule 9.4.3.2.2, not rule 9.4.3.2.1 
82

 Putting the qualification ahead of experience is understood to be consistent with similar definitions proposed 

by Council. 
83

 See Footnote 64 
84

 b. as amended adds a relevant industry standard, which seems appropriate and desirable 
85

 As per Footnote 67 
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Appendix 1  

 

Proposed Definitions of “Significant Tree” and “Exceptional Tree” (or alternatively, “Tree 

with Exceptional Values”) as per Section 11 of Helen Lowe’s Rebuttal Evidence (omitted in 

error from Exhibit 29): 

 

“Significant Tree: means a tree or group of trees assessed as having significant botanical, 

heritage, landscape, cultural, ecological, amenity, and/or environmental value and that is 

scheduled on the District Plan”  

 

“Exceptional Tree: means a significant tree or group of trees that has been assessed as 

having exceptional botanical, heritage, landscape, ecological, amenity, and/or environmental 

value and that is scheduled on the District Plan”
86

 

 

                                                             
86

 Deleted in favour of the policy amendment at 9.4.2.1, consistent with discussion at the owners-responses-
hearing of 10-11 August 2016. 
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