
 

 

 

6736387_1 

BEFORE THE CHRISTCHURCH REPLACEMENT DISTRICT PLAN 

INDEPENDENT HEARINGS PANEL 

 

  

 
In the matter of the Resource Management Act 1991 and the Canterbury 

Earthquake (Christchurch Replacement District Plan) Order 2014 
 
 
And  
 
In the matter of Chapter 9 – Natural and Cultural Heritage:  
 Section 9.4 Significant Trees 
 

 

 

Submitter  the Christchurch Civic Trust and Others 

Submitter numbers: 3700, 3618, 3566, 3233, 3287 and 3278 

 

 

 

OPENING LEGAL SUBMISSIONS FOR THE CHRISTCHURCH CIVIC 
TRUST AND ALIGNED PARTIES AS TO AFFECTED OWNER 

RESPONSES 

9 August 2016 

Duncan Cotterill 

Solicitor acting: J M van der Wal  
PO Box 5, Christchurch 8140 
  
Phone +64 3 379 2430 
Fax +64 3 379 7097  
hans.vanderwal@duncancotterill.com  

 

3700 Chch Civic Trust and Ors
 Opening submissions

Page 1 of 14



 

 

INTRODUCTION ........................................................................................................... 1 

Evidence ....................................................................................................................... 3 

Scope ........................................................................................................................ 3 

Trust’s Evidence ........................................................................................................ 3 

Evaluation ..................................................................................................................... 4 

Basis for Evaluation ................................................................................................... 4 

Significance Test ....................................................................................................... 5 

“Enabling” Policies and Lessening the Burden on Significant Tree Owners ............. 5 

Appropriate Grounds for Retaining or Removing Trees from the Proposed 

Schedule .................................................................................................................... 5 

Council’s Approach.................................................................................................... 6 

Property owners’ submissions ...................................................................................... 9 

Mr McCormack – Submitter # 11 ............................................................................... 9 

Other Responders - General ..................................................................................... 9 

Westall Trust – Submitter 68 ................................................................................... 10 

Foodstuffs South Island Limited, Submitter 2, Original Submitter 3695 The 

Stanmore Elm: T1118 (Ulmus glabra Horizontalis) ................................................. 11 

Mr Harty – Submitter 67, Original Submitter 3106 T1108: Eucalyptus viminalis – 

Manna Gum (Tree Specimen 4838) ........................................................................ 11 

Conclusion .................................................................................................................. 11 

3700 Chch Civic Trust and Ors
 Opening submissions

Page 2 of 14



 

 

1 

 

May it please the Hearing Panel: 

INTRODUCTION 

1 The thresholds for determining whether a tree is significant or exceptional 

cannot be used as a substitute for determining whether protecting a particular 

tree meets the “enabling” requirements in Part 2 and the Earthquake 

Recovery legislation and Orders.  That is a separate issue, which must be 

assessed separately.  It is therefore not possible to state simply that 

scheduling fewer trees is more enabling for property owners. It is wrong to 

hold that the fewer trees are scheduled, the better it is for the recovery of 

Christchurch and the ability of its people and communities to provide for their 

social and economic health and well-being.  

2 The failure or refusal by the Christchurch City Council (the Council) to accept 

this led it to schedule only roughly 25% of the trees on private land that were 

listed as Heritage or Notable Trees under its previous, rather more 

conventional and arboriculturally sound, significance test.  This is why a 

mediated agreement was required to address this critical error and to (re) 

schedule some 900 trees protected under the operative plans, for which there 

was no evidence that they had ceased to be significant as a result of the 

earthquakes or indeed other environmental or human-related factors, or that 

their scheduling would unduly impede earthquake recovery.  These were 

trees that should have been in the originally notified schedule.  

3 As the Trust understands it, the only reason for this further hearing is that the 

Panel considered that because these 900 or so trees were not in the 

originally notified list, it could not be certain that had these trees been initially 

scheduled (as the Trust submits they should have been), their owners would 

not have made a submission opposing that.  As a result the Panel considered 

that these owners had had inadequate opportunity to raise reasons why 

despite their significance, their trees should not be scheduled, or to comment 

on the appropriateness of the negotiated significance thresholds.  It was not 

an invitation to the Council to revisit the appropriateness of the thresholds in 

the first place.     

4 On the one hand the Council has been helpful in providing lists of trees 

which, on reconsideration, are now no longer deemed to meet the mediated 

agreement significance/exceptional values thresholds, or where there were 

sufficient other grounds proven by their owners why they should not be 

scheduled.  The Trust has agreed with those recommendations in respect of 

3700 Chch Civic Trust and Ors
 Opening submissions

Page 3 of 14



 

 

2 

 

some of these specific trees; in others it continues to believe that scheduling 

is appropriate. 

5 On the other hand, the Council’s decision to resile from the mediated 

agreement by revisiting its significance thresholds, even if it is possibly now 

only for the trees whose owners provided a response to the proposed 

scheduling of their trees, has been counter-productive and inappropriate.  If 

applied to all 900 or so trees, it would result in about 60% of them being not 

being included in the Schedule.  By leaving it to the Panel to decide whether 

to apply the new thresholds to all trees or only to those whose owners have 

opposed listing through the current process, the Council leaves the Panel 

with two impossible choices: The first is beyond the scope of the hearing, as 

it affects trees whose owners did not respond, while the second effectively 

accepts that the mere voicing of opposition is sufficient evidentiary basis of 

undue interference with property use or enjoyment for the affected trees.   

6 Either option remains in conflict with the mediated agreement, under which 

trees can be removed from the Schedule, but not by adjusting the thresholds 

that form the basis of the agreement.  The Council signed the mediated 

agreement and supported it as the approach for identifying significant or 

exceptional trees through its written and oral evidence in the hearing that 

dealt with that topic.  The Trust altered its position in reliance on those steps 

by the Council and ceased pursuing a different evaluation method as a result.  

None of the responding owners have provided expert arboricultural evidence 

establishing that the mediated agreement thresholds are inappropriate.    

7 As a result, it is submitted that it is appropriate for the Panel to rely on the 

expert arboricultural evidence previously filed by the Council supporting the 

mediated agreement thresholds, and that filed by the Trust, likewise 

supporting those thresholds, and to hold that it is inappropriate to increase 

the thresholds as now proposed by the Council.  Otherwise, the Council’s 

reopening of this issue on a questionable basis, threatens to soak up the 

limited hearing time available and divert attention away from the much-

needed assessment of whether there is evidence that: 

 The tree in question does not in fact meet the significance criteria; 7.1

 It is significant, but there are other recognised reasons that outweigh 7.2

that significance, rendering its scheduling appropriate; 

 The burden on owners of scheduled trees can be further reduced.  7.3
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8 The Trust has provided evidence on trees that can be removed under 7.1 7.2 

and accepts that the Panel may hear evidence that could lead it to add to that 

list.  In terms of 7.3 the Trust considers that the burden on scheduled tree 

owners has already been considerably lightened, but that this can be 

improved, making it less necessary to resort to not scheduling significant 

trees.   

EVIDENCE 

Scope 

9 Due to the Council’s decision to re-litigate the significance criteria in breach 

of the mediated agreement, a lot of the Trust’s evidence in chief has been 

focused on demonstrating that the new thresholds proposed by the Council 

are inappropriate. The evidence opposing the raised thresholds does 

therefore need to remain on the record.  It does provide a useful means of 

explaining why the mediated thresholds are appropriate.   

10 Nevertheless, should the Panel provide an indication that in view of the 

matters set out in Paragraphs 6 and 7 above it is disinclined to revisit the 

significance thresholds and unlikely to place any weight on the Council’s 

evidence supporting an increased threshold, then matters can be narrowed 

down considerably, saving much-needed hearing time.  The Trust’s 

witnesses would then not address the thresholds in their oral evidence, but 

leave their written briefs on the record.  Likewise, the Trust would be able to 

eliminate much of the cross-examination of Council’s witnesses it now 

considers necessary in order to address the proposed change in thresholds.   

Trust’s Evidence 

11 The Trust will be calling the following witnesses, who have filed briefs of 

evidence : 

 Mr Patrick Turley, Valuation:  Rebuttal of Mr Blake’s valuation 11.1

evidence regarding the effect of scheduling trees on property values; 

 Mr Bradley Cadwallader, Arboriculture:   Why the mediated 11.2

agreement significance thresholds are appropriate and should not be 

increased; significance or exceptional values of trees for which 

removal has been sought; means of reducing the burden on 

scheduled tree owners; 
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 Ms Di Lucas, Landscape Architecture: The landscape value 11.3

implications of altering the mediated agreement thresholds; trees for 

which removal has been sought, but which are significant or 

exceptional  for their landscape value; and 

 Ms Helen Lowe, Planning: The planning implications and 11.4

appropriateness of adjusting the significance thresholds; which 

significant trees are inappropriate to schedule due to planning policy 

considerations; the extent to which the applicable planning provisions 

are sufficiently enabling of significant tree owners’ amenity and other 

well-being matters. 

EVALUATION 

 Basis for Evaluation 

12 The legal framework has been addressed in the Trust’s original opening 

submissions and its closing submissions filed on 20 April 2016, which will not 

be repeated below.  In summary, the Trust considers that the statutory and 

policy document considerations that apply, require this Panel to identify the 

most appropriate means of ensuring that the benefits provided by significant 

and exceptional trees are enabled while at the same time still enabling their 

owners to provide for earthquake recovery, their own amenity and other 

related aspects of their well-being.  

13 The Trust accepts that in view of the changes brought about by the 

earthquakes and the requirements of the recovery legislation, a 

reconsideration of the correct approach for trees on private land is 

appropriate.    It submits that the most appropriate approach involves: 

 Adopting a test for significance and exceptional values that does 13.1

accommodate damage that might have occurred to trees directly or 

indirectly as a result of the earthquakes; 

 Adopting policies that enable specific trees that are significant to be 13.2

excluded from the schedules where their inclusion would fail to meet 

adequately the owner wellbeing-related “enabling requirements” in a 

manner that cannot be otherwise mitigated through the rules and 

policies; 

 Identifying clearly those trees which, despite their significance should 13.3

therefore nevertheless be excluded from the Schedule; and 
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 Ensuring that the burden on the owners of the trees which are 13.4

protected is as light as it reasonably can be given the values of the 

trees in question.   

Significance Test 

14 The Trust’s evidence has shown and will show that paragraph 13.1 has been 

achieved through the mediated agreement.  It stresses that the number of 

trees no longer scheduled cannot be used as a means of measuring how 

enabling the plan is.  Nevertheless, there were roughly 300 fewer trees on 

private land identified as significant or exceptional under the mediated 

agreement than under the operative plans.    This does indicate that the Trust 

has gone as far as it could reasonably go in accepting as a compromise, a 

test that is considerably more stringent than the method previously used by 

the Council.  In contrast, it is simply not credible to suggest that the 

earthquakes had such a significant effect on Christchurch’s significant trees 

that more than half of them have ceased to be significant or exceptional, 

which is what the outcome would be if the Council’s proposed threshold 

increase were to be applied across the board. 

“Enabling” Policies and Lessening the Burden on Significant Tree Owners 

15 The evidence of Ms Lowe sets out specific “enabling” considerations on the 

basis of when significant trees may be considered inappropriate for 

scheduling.  This includes an additional criterion related to owner’s amenity, 

in response to the concerns raised by a number of submitters. 

16 Both she and Mr Cadwallader address the extent to which rules covering 

scheduled trees are vastly less burdensome on tree owners than those in the 

operative plans and also significantly more enabling than the versions first 

notified.  Mr Cadwallader is also happy to assist the Panel with other 

suggestions as to how to lessen that burden, based on his own experience in 

advising other territorial authorities on tree protection. 

17 In so doing, their evidence will work together to provide the Panel with 

evidence as to how paragraphs 13.2 and 13.4 are most appropriately 

achieved. 

Appropriate Grounds for Retaining or Removing Trees from the Proposed 

Schedule 

18 Trees that meet the mediated agreement thresholds are significant and 

therefore should remain on the schedule unless: 
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 Their owners have sought their removal through a response to the 18.1

Panel or late submission; and 

 There is sufficient evidence before the Panel that they no longer 18.2

meet those significance thresholds, or that their protection would 

unduly burden their owner as per the appropriate policy 

considerations. 

19 In terms of 18.1, there is no basis to remove trees where no request for 

removal has been received, as their owners can be assumed to be 

comfortable with their scheduling.  This is because, having been informed 

that if they are comfortable with the tree remaining scheduled, they need do 

nothing, they have not responded.    

20 In relation to 18.2 this requires a tree-specific assessment of the current 

values of the tree and the evidence of undue burden on its owner arising from 

scheduling, in terms of the applicable policies.   

Council’s Approach 

21 It seems that the Council is now seeking to leave it to the Panel whether to 

limit the trees to be removed only to those trees whose owners have provided 

a response, or to consider all trees on the mediated agreement list.  Either 

way, it is clear that the trees it considers should be removed from that list are 

trees which: 

 Have been found no longer to meet the significance thresholds in the 21.1

mediated agreement; 

 Place an undue burden on their owners in terms of the applicable 21.2

policies; or 

 Fail to meet the Council’s “new” significance thresholds, which 21.3

breach the mediated agreement and require higher “shape” and 

“structure” scores, and for which there is no evidence that they are 

“exceptional”. 

22 The Trust by and large supports the Council’s recommendations on 21.1 and 

21.2 (and has one or two additions, addressed in Ms Lowe’s evidence), as 

this is consistent with the approach in paragraph 18.2.  However, it 

strenuously opposes the removal of those under 21.3, as this is contrary to 
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that approach and inappropriate for reasons detailed by Ms Lowe and Mr 

Cadwallader, as well as for legal reasons set out below.   

23 It is totally inappropriate for a public body to resile from a mediated 

agreement such as this.  That aside, the change of threshold is contrary to 

evidence previously presented by one of its own arboricultural witnesses, 

whom it has not placed before this hearing.  This switch of witnesses further 

compounds the issues raised in the Trust’s closing submissions of 20 April 

2016 at paragraph 44-45. 

24 Of the 356 tree owners that were sent the IHP's procedural letter, responses 

were received from 104 owners with respect to approximately 277 of the 910 

mediated agreement trees. There are an estimated further 630  trees whose 

owners elected not to oppose their scheduling, presumably in part, because 

they thought the Council considered them significant.  While the doctrine of 

estoppel might not apply strictly in this situation, the fairness principles 

behind it do; the Council effectively represented to those owners that their 

trees were sufficiently significant for scheduling and the owners then decided 

not to oppose the scheduling.  The Council cannot now change the test so 

that the trees are not really significant enough to be scheduled.   

25 It may argue that the exceptional trees will still be scheduled, even if they do 

not meet the new thresholds, as long as there is evidence that they are 

exceptional.  However, there is one glaring deficiency in this approach:    The 

Council has failed to do any real or rigorous assessment of exceptional 

values.  While there appears to have been a desktop assessment for 

historically exceptional trees (not a particularly rigorous approach), there is 

no evidence of assessment for exceptional landscape or botanical values.  

The Expert Conferencing record for arborists finds that all trees were under-

assessed for landscape contribution 

26 The Council is reverting to a shortcut, whereby it attempts to use significance 

thresholds for the matters in 18.2.  The High Court in West Coast Regional 

Council v Friends of Shearer Swamp Inc [2012] NZRMA 45, paragraph 66 

onwards, has held that significance thresholds (in this case in relation to 

s6(c)) should not be adjusted to achieve the enabling requirements of the 

Act.  Either something is significant or not.  Whether its protection burdens a 

person is a different question, which the significance test is incapable of 

addressing.   
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27 The Council’s attempt to justify its approach appears to rest on the general 

idea that protecting trees is bad for property values and/or other aspects of 

their owners’ well-being, so therefore reducing numbers of trees protected 

trees is more “enabling”.  It has filed valuation evidence by Mr Blake, in an 

attempt to demonstrate this. 

28 However, the evidence of Mr Turley, Mr Cadwallader and Ms Lowe will 

demonstrate that it is simply untenable to make such a broad brush 

assertion, but that rather: 

 The thresholds the Council seeks to increase do not target trees 28.1

which will have a greater degree of interference with owners’ amenity 

and enjoyment than others; 

 Tree protection can also function to protect property values through 28.2

protecting neighbourhood amenity; 

 It is necessary to consider properties on a case-by-case basis to 28.3

determine the impact of tree protection on their value; and 

 Whether there could be a negative impact from scheduling will also 28.4

depend on whether the scheduling is “new”. 

29 In relation to the last point, it is accepted that where a property has never had 

a scheduled tree and scheduling is then imposed on a specific tree, in some 

cases this can have a negative effect on the property’s value.  However, 

conversely, where a property has been purchased with a scheduled tree and 

the scheduling is removed, that could actually constitute a windfall for the 

owner.  Each one of the 900 trees put forward for scheduling through the 

agreement is currently scheduled and protected under one of the two 

operative plans.  Therefore at best, one can speak of the loss of a windfall 

should the de-scheduling as initially notified not occur for those properties.  

30 There is one possible exception:  If there are tree owners who the Panel finds 

have altered their position in reliance on what it considers would have been a 

legitimate expectation, then the loss they would suffer is a matter to be 

weighed up by the Panel against the significance or exceptional values of the 

tree in question.  Apart from this, scheduling cannot be established through 

evidence as having an overall negative effect on property values, and 

certainly not to any degree where changing significance thresholds would be 

warranted or effective. 
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31 Rather, the evidence for individual responding owners is to be considered on 

a case-by-case basis, to determine whether there is evidence of matters 

arising from the applicable policies, which cannot be adequately mitigated 

through the rules and policies supported by the Trust and outweigh the 

significance or exceptional values of the tree in question to a degree that 

renders its scheduling inappropriate.   

PROPERTY OWNERS’ SUBMISSIONS 

Mr McCormack – Submitter 11 

32 Mr McCormack, submitter 11, has lodged evidence concerning a Copper 

beech tree (T385).  That tree is however not one of those added through the 

mediated agreement, but appeared as part of the original Schedule as first 

notified.  It appears therefore that his evidence on that tree is beyond the 

scope of this hearing and should not be considered by the Panel.  

Other Responders - General 

33 The other responders who opposed the scheduling of their trees can be 

divided into four categories:   

 Those who have subsequently indicated they are comfortable with 33.1

scheduling; 

 Those whose opposition has been accepted by the Trust, which has 33.2

agreed that the specific trees need not be scheduled, either through 

evidence of a failure to meet the mediated significance thresholds, or 

through evidence of undue burden as per the policies supported by 

the Trust; 

 Those who have opposed scheduling, but for whom insufficient 33.3

evidence of either failure to meet the mediated significance 

thresholds, or of undue prejudice has been established, to outweigh 

the significance or exceptional values of the tree in question; and 

 Those whose site is subject to a designation. 33.4

34 The evidence of Ms Lowe identifies which trees fall into each of these 

categories.  In relation to category 33.1, it is submitted that these trees now 

fall into the same category of those for which no response was received; their 

inclusion can be accepted as being appropriate, as their owners agree (in this 

case explicitly).  
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35 In relation to category 33.4, it should be noted that by virtue of 

s176(1)(a)&(2), the tree protection rules will not apply to activities that are 

part of the purpose of the designation.  For example, a tree that interferes 

with the use of a site designated for use as a school can be pruned or even 

felled without the need for a resource consent, as long as that is necessary 

for the purposes of the designation.  As a result, there is no legal reason why 

the scheduling would be able to interfere unduly with the use of the site in 

question for its designated purpose.  The scheduling remains only as a 

helpful record that can be used by the requiring authority in its management 

of the tree, and as a protection should the designation be lifted in future. 

36 In relation to the trees that fall into categories 33.2 and 33.3, Ms Lowe’s 

evidence, that of Mr Cadwallader and that of Ms Lucas, provide the basis for 

accepting or opposing exclusion from the Schedules.   

37 As a result, the trees which remain contentious and for which there is a real 

need to consider whether there is evidence indicating that their scheduling is 

inappropriate are those in category 33.3.  That is simply a matter of evidence 

for the Panel to evaluate. That relates to a final total of an estimated 250 or 

so trees where their owners oppose their scheduling, but the Trust considers 

they should be scheduled.   

 Westall Trust – Submitter 68 

38 The submission of Mr Wilding for the Westall Trust opposed the inclusion of 

two trees, T631 (Sequoia sempervirens) and T632 (Ulmus glabra 

Camperdownii), as proposed through the mediated agreement, and sought 

changes to the applicable rules and policies.  While Mr Wilding’s submission 

did address the thresholds in the mediated agreement, his expert 

arboricultural evidence did not oppose those thresholds.  Rather, it indicated 

that the affected trees failed to meet them.  This has been accepted in the 

rebuttal evidence of Mr Cadwallader.   

39 As a result, the Trust accepts that those trees should not be scheduled, 

because there is now sufficient evidence before the Panel that they fall into 

category 33.2 above and therefore need not be listed.  Nevertheless, Mr 

Wilding still pursues his relief regarding amendments to the applicable rules 

and policies.   

40 Had the Trust opposed Mr Wilding’s relief concerning those trees, then his 

submission regarding the rules and policies affecting the trees would have 

remained properly before this Panel.  However, it appears that the only way 
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in which those rules and policies affect him is via the remaining tree, T117 

(Fagus sylvatica Purprea) which was actually included in the originally 

notified schedule, and on which he/ his predecessor in title then made no 

further submission or presented no further evidence.   

41 As such, this additional relief does not relate to trees to be scheduled as a 

result of the mediated agreement.  It therefore falls outside the scope of this 

hearing.  The Trust considers there are no grounds to go beyond the 

changes supported through Ms Lowe’s evidence and the suggestions in Mr 

Cadwallader’s evidence. 

Foodstuffs South Island Limited, Submitter 2, Original Submitter 3695 The 

Stanmore Elm: T1118 (Ulmus glabra Horizontalis) 

42 No further evidence has been filed for this tree.  The evidentiary basis for its 

scheduling has already been addressed through previous evidence and 

submissions.  It is not a tree that is properly before this stage of the hearing.  

Mr Harty – Submitter 67, Original Submitter 3106 T1108: Eucalyptus viminalis – 

Manna Gum (Tree Specimen 4838) 

43 Mr Harty made an original submission on the Manor Gum at 21 Seamount 

Terrace, (T1108), supporting its exclusion as first notified.  He also indicated 

that he did not wish to be heard.  However he subsequently took the 

opportunity to participate in the mediation on March 4. As a consequence, 

prior to the Trust lodging its closing submissions, its arborist and landscape 

architect both assessed the tree and determined it to be significant.  This 

matter has already been addressed and Mr Harty should not be given the 

opportunity to re-litigate this. In this sense he is in a similar position to 

Foodstuffs South Island Ltd in relation to the Stanmore Elm.   

CONCLUSION 

44 The case for the Trust will demonstrate that there is insufficient evidentiary 

basis on which to alter the significance thresholds agreed through mediation, 

and that there are other process-related reasons why it would also be 

inappropriate.   The only appropriate basis on which to decide not to 

schedule any tree put forward for scheduling in the mediated agreement is if: 

 Its owner has opposed its scheduling (and continues to do so) 44.1

through the current process; and  

 There is evidence that the tree: 44.2
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 Does not meet the mediated agreement significance 44.2.1

criteria; or  

 Despite its significance, for reasons set out in the 44.2.2

applicable policies as supported by the Trust, 

scheduling it would place a burden on its owner that 

is so serious that it outweighs the tree’s significance 

or exceptional values to a degree that cannot be 

sufficient mitigated through the changes to rules and 

policies outlined in the Trust’s evidence. 

45 The Panel is respectfully requested to proceed on this basis and evaluate the 

evidence on the disputed trees before it on a case-by-case basis. 

46 In relation to paragraph 44.2.2, the Trust has outlined the extent to which 

steps have already been taken, and further steps that can be taken, to lessen 

the burden on the owners of those trees that should be scheduled.  Whether 

those measures go far enough is a matter for the Panel to determine through 

this hearing, but the Trust submits those measures need not go beyond what 

has been suggested in its evidence.  

Dated 9 August  2016 

 

J M van der Wal 

Counsel for the Christchurch Civic Trust and Aligned Submitters 
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