
From: Simon Harty <simon.harty@gmail.com>
Sent: Friday, 8 July 2016 2:44 p.m.
To: Chch Plan - Info
Subject: Topic 9.4 - Significant Trees - Response to IHP letter of 24 June 2016
Attachments: Response to IHP letter of 20160624_20160706.pdf; Attachment 1_Photos.pdf; Attachment 2_Closing Statement to

IHP_20160419.pdf; Attachment 3_Examples of protected trees creating problems and risks.pdf; Attachment 4_NZTA Media
Release of 26 Feb 2016.pdf; Attachment 5_App 5 of Operable City Plan.pdf; Attachment 6_CCC Tree Assessment of 17 Dec
2014.jpg

Dear Independent Secretariat,

Please find attached our response to your letter of 24 June 2016. In summary: We are opposed to having the tree added back in to the schedule of significant trees
without our agreement.

Regards
Simon
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6 July 2016 
 
 
 
 

Response to Independent Hearings Panel - Topic 9.4 Significant Trees - Tree Number 
T1108: Eucalyptus viminalis (Manna Gum) - at 28 SEAMOUNT TERRACE 
 
 
 
Dear Independent Secretariat, 
 
I refer to your letter of 24 June 2016 that invited feedback from owners of properties where a significant tree 
had been added back in to the scheduled list as a result of the mediated agreement between CCC and the 
Christchurch Civic Trust and others without our knowledge or approval. 
 
My family and I are opposed to the Eucalyptus viminalis (Manna Gum) at 28 Seamount Terrace 
being added back into the scheduled list  for the following reasons: 
 
 

1. The mediation process to add 856 trees back into the schedule lacked transparency and fairness 
because it involved a select group of submitters and CCC only. This is plainly unfair to: 
 

a. Those submitters who indicated that they did not wish to be heard at the initial hearing, and 
were subsequently excluded from the mediation process. 

b. The owners of properties sent letters on 4 August 2015 advising that the tree(s) on their 
property would no longer be in the Schedule of Significant Trees, and were satisfied with this 
position. These owners have arguably been misled, since the mediation process (of which 
they had no knowledge was occurring), led to 856 trees being added back into the schedule 
without their input. 

 
Further detail on procedural (un)fairness is covered in my letter of 19 April 2016 (Attachment 2). 
 
It is positive that the Panel has recognised that the process to reach this point has been potentially 
unfair, and has afforded all affected owners the opportunity to provide feedback.  
 
Since we are now in a position of either supporting or opposing the schedule determined by the 
potentially unfair mediated agreement, I trust that the Panel will fully consider the principles of 
natural justice for any owners who oppose the changes. 
 
 

2. The assessment criteria that the mediated agreement reportedly draws upon to test suitability for 
listing are the CTEM ‘Structure’, ‘Health’ and ‘Shape’ elements, with ratings of ‘Fair’ ‘Fair’ and ‘Poor’ 
required respectively to achieve the threshold. Excluding other factors from consideration, and 
setting a low bar for meriting listing, is prejudiced towards a certain outcome and the interests of 
certain submitters. This is plainly unfair, unbalanced, and insufficient justification to accept the 
outputs of the mediation process. 
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3. All of (i) the mediated agreement tree assessment criteria  (ii) Appendix 5 of the Operable City Plan 
‘Assessment system for listing protected trees’, and (iii) the system CCC used to assess the tree in 
December 2014 (understood to be CTEM), fail to adequately consider the following elements: 
 

a. Fit for context 
b. Safety 
c. Cost to those directly and indirectly affected – both tangible and intangible 
d. Future implications and risk 
e. The opinions of key stakeholders (the owner of private land, and directly affected 

neighbours) 
f. Alignment with district plan policies 

 
No responsible business or organisation would make decisions with long-term implications without 
thoroughly considering the above and possibly additional factors, and CCC’s assessment system 
must consider all relevant information on balance and without prejudice, to determine whether listing 
a tree for protection is in the best interests of the community. The mediated agreement tree 
assessment criteria certainly does not satisfy this, and the other two assessment systems are highly 
questionable due to the nature of factors considered and the method of scoring. 
 
All three of the assessment systems aggregate ‘points’ until a threshold is reached, upon which an 
arborist would likely consider that the tree “merits listing”. The elements currently appear to double-
count size and size-related effects, items c – f above are completely excluded, and items a & b are 
assimilated under umbrella items such as “Suitability in the Landscape/Setting” and “Structure”. 
Since negative points do not appear to be utilised to account for problems that trees create, and the 
critical items listed above are either missing or minimised, the scoring systems are inherently biased 
towards protecting large and/or old trees because these attract greater points, rather than assessing 
whether protection of the tree is truly in the best interests of the community now and into the future. 
When an assessment system is inherently biased, it fails the real-world, sanity-check that 
communities expect, and results in inappropriate trees being protected or continuing to be protected 
when they should not be.  
 
Attachment 3 contains examples of large trees continuing to be protected despite obvious problems, 
substantial risks and against the wishes of stakeholders directly affected. Note the examples of a 
Eucalyptus viminalis and oak tree that blew over in storms. 
 
A comprehensive, balanced and transparent assessment system is required to accurately reflect 
community opinion and produce commonsense, defendable results. 
 

 
4. Specific concerns about the tree on our property are: 

 
a. It is a large, non-native species, that is now out of context in a NZ residential environment. 

When the tree was first planted, the area was a farm and during this type of landuse it would not 
have created many, if any, issues. However over the subsequent decades the land was rezoned 
to residential use, and the tree grew much larger. It is currently dominating the section, impeding 
views, of a size that falling limbs pose serious health and safety risks, and imposing substantial 
maintenance costs on both the owner and CCC (ratepayers). We appreciate that the tree is a 
reasonable specimen of its species, however it is clearly out of context and potentially 
dangerous in its residential environment. 

 
b. This species has a reputation for being ‘widowmakers’ due to their history of dropping limbs 

unexpectedly. Despite arborist opinions that deadwood and end-weight can be removed from 
the tree to mitigate risk, this cannot change the species and it cannot mitigate all risk. The tree’s 
size is now large enough to fatally injure anyone underneath it when a limb falls, and since the 
canopy extends over a residential section, a shared driveway servicing five properties, and 
Seamount Terrace itself (popular with walkers and cyclists as well as motorists), there is a very 
real risk to the health and safety of residents and users of the area. NZTA takes action to fell 
gum trees when their size begins to present unacceptable risks to the public (Attachment 4), and 
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risk presented by a tree species in its context must, in my opinion, be fully considered and a 
conservative approach taken where appropriate. Safety risk can be expected to increase in 
future as the tree increases in size. 

 
c. There are tangible direct costs imposed on both the owner for tree maintenance, and onto 

ratepayers for CCC’s road maintenance contractor to clean the road surface and clear 
stormwater systems of fallen gum nuts, bark ribbons and leaves generated by the tree. 
Neighbours suffer intangible costs through impedance of views. Costs can be expected to 
increase in future as the tree increases in size. 

 
d. The tree is currently approximately 21m in height, with a canopy spread of approximately 18m. 

The tallest specimens of this species reach around 90m in height, there are numerous examples 
in NZ that exceed 60m in height, and the species commonly reaches 40m in height. Thus the 
tree is likely to be only half grown, and possibly even less. Its size is already creating issues, 
and these can be expected to become more severe in future as size increases.  

 
e. When assessing the tree (and considering potential protection), CCC is acting as a PCBU under 

the Health and Safety at Work Act 2015. The primary duty of care requires a PCBU to ensure 
health and safety ‘so far as is reasonably practicable’. Something is reasonably practicable if it is 
reasonably able to be done to ensure health and safety, having weighed up and considered all 
relevant matters. In my opinion, not all relevant matters have been adequately considered, and 
the current risk presented by this species of tree in its context and the likely increasing risk into 
the future given its size potential, brings into question CCC’s judgement that risk is manageable 
(and the implication that their position is defendable). Should the worst happen and a dropping 
limb fall onto a resident or user of the area, CCC will be exposed to prosecution given the known 
behaviour of this species, the landuse around and under the tree, and the severity of harm likely. 

 
A further key concept of the HSWA is that ‘Whoever creates the risk manages the risk.’ By 
protecting a tree against the owner’s wishes and restricting options for owners to manage risk, 
CCC is clearly a party to the risk. I expect this exposes CCC to potential culpability, particularly 
when they cannot guarantee to assist with regular maintenance costs. Restricting owners’ ability 
to manage risk in a way that is cost-effective (for the perceived good of the community), but then 
not guaranteeing to contribute rates funding to subsidise maintenance costs is unfair, it is 
attempting to transfer responsibility and cost onto owners (contradictory to this key concept of 
the HSWA), and it is potentially dangerous. 
 

f. Adding the tree back into the register would restrict the owners’ rebuilding options for the section 
– relevant to 9.4.2.1 Policy c. iii) “whether scheduling the tree may unreasonably restrict any re-
building required resulting from damage caused to buildings and property as a result of the 
Canterbury earthquakes of 2010 and 2011.” Considered in isolation, the tree may fail to 
“unreasonably restrict” re-building on the section, however when added to 9.4.2.1 Policy c. ii) 
“any actual or potential threat from the tree to safety”, and when additional factors such as fit 
for context, costs to those directly and indirectly affected, future implications and risk, and the 
views of key stakeholders are considered, it raises significant questions whether relisting this 
tree is truly in the best interests of the community. 

 
g. The immediate neighbours directly affected by the tree either prefer it to be removed or are 

ambivalent towards it. One neighbour further away from the site prefers the tree to remain, 
however it should be recognised that they are not directed affected by it. The same could be 
said for the Christchurch Civic Trust and others. In the case of trees on private land, my opinion 
is that CCC’s process should afford primary consideration to those parties directly affected by it 
rather than remote ‘interested parties’, so that decision-making more accurately and fairly 
represents local community opinion. 

 
h. The owners are committed to preserving existing native trees on the section wherever 

practicable during the dwelling re-build, and to supplement these with further native tree planting 
to build up the birdlife and biodiversity of the area. We are happy to be held accountable for 
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delivering these actions as mitigation for not relisting the Eucalyptus Viminalis. This commitment 
does not appear to have been taken into account by CCC to date. 
 

Most if not all of the issues above derive from the tree now being out of context in its local 
residential environment. The processes applied to date have failed to adequately account for this, 
for the negative impacts of the tree, the risks, costs, future implications, and opinions of directly 
affected stakeholders. 
 
 

Overall for reasons of procedural unfairness, because of weaknesses in the assessment system(s) applied 
to date, and for the reasons outlined in my submission 3106 and reiterated again in Item 4 above, the 
owners cannot support the tree being added back into the schedule and are opposed to this change. We 
trust that the Panel will fully consider the principles of natural justice for any owners who oppose the 
changes made during the mediation process. 
 
I would appreciate the opportunity to attend before the Panel and speak to these concerns. 
 
 
Yours faithfully 
 

 
 
 
 
Simon Harty 
 
Attachment 1: Photos  
Attachment 2: Closing Statement to IHP of 19 April 2016 
Attachment 3: Examples of protected trees creating problems and risks 
Attachment 4: NZTA Media Release of 26 Feb 2016  
Attachment 5: Appendix 5 of the Operable City Plan ‘Assessment system for listing protected trees’ 
Attachment 6: CCC tree assessment of 17 December 2014 
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Seamount Tce Viewing East 

Attachment 1 - Photos 
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Seamount Tce Viewing West 
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Shared Driveway 

 

67



67



67



67



 

 

Attachment 3 – Examples of 

protected trees creating 

problems and risks 
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