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1. The issues 

1.1 The issues are: 

 Issue 1: Should the specific trees raised in landowner comments and late submission 

be included in the Schedule of Significant Trees? 

 Issue 2: Should the provisions for pruning of significant trees be more enabling? 

 Issue 3: Whether and if so how the provisions in Topic 9.4 including the objectives, 

policies and rules should be amended in light of concerns raised by landowners? 

2.  The legal context 

 Decision 1, Strategic Directions and Strategic Outcomes and tree protection 

2.1 The Panel makes decisions pursuant to the Canterbury Earthquake (Christchurch 

Replacement District Plan) Order 2014 (OIC). The statutory framework is 

summarised in Decision 1, Strategic Directions and Strategic Outcomes.1  

2.2 The Panel has observed how important process efficiency, cost and providing 

opportunity are in the post-earthquake environment.2 Substituted Chapter 3.1 – 3.3 3  

                                                
1 Decision 1, Strategic Directions and Strategic Outcomes (and relevant definitions), IHP, 26 February 
2015. 
2 Decision 1, Strategic Directions and Strategic Outcomes (and relevant definitions), IHP, 26 February 

2015, paras [47]-[58]. 
3 Decision 1, Strategic Directions and Strategic Outcomes (and relevant definitions), IHP, 26 February 

2015, Substituted Chapter 3.1 – 3.7 
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reflects the expectations of the Minister for Canterbury Earthquake Recovery and the 

Minister for the Environment.  

2.3 The heritage provisions, in this case Chapter 9.4, engage with the majority of the 

objectives in Substituted Chapter 3.3. This reflects the potential for tree protection 

and the corresponding chapter to benefit community, Ngai Tahu Manawhenua, the 

central city and the natural and cultural environment, but also the potential to hinder 

recovery, create inefficiency, restrict land use and impede housing capacity and 

choice.  

2.4 Tree protection also carries potential to have general amenity, health and safety and 

nuisance effects. These matters were seen being better placed in individual later 

chapters.4 

2.5 The Objective in Substituted Chapter 3.3.2 focuses on minimising transaction costs, 

reliance on resource consent processes, certain controls, and requirements for 

notifications and approvals. It is against that objective, amongst others, that proposed 

Chapter 9.4 should be assessed.  

2.6 Argument that the proposed Chapter 9.4 is significantly less restrictive than the 

current provisions respond to the expectation in Schedule 4 of the OIC, not the more 

directly expressed Substituted Chapter 3.3.2. Decision 1, Strategic Directions and 

Strategic Outcomes, was not appealed.  

 Resource Management Act 1991 

2.7 Part 2, Resource Management Act 1991 (RMA), is central to the exercise of functions 

by the Panel5 and the Christchurch City Council (Council). Section 5 of Part 2 states 

the purpose of the RMA: to promote the sustainable management of natural and 

physical resources. This includes managing resources in a way that enables people and 

communities to provide for their social, economic and cultural well-being and health 

and safety, while sustaining the potential of natural and physical resources; 

                                                
4 Decision 1, Strategic Directions and Strategic Outcomes (and relevant definitions), IHP, 26 February 

2015, paras [135]-[136]. 
5 Decision 1, Strategic Directions and Strategic Outcomes (and relevant definitions), IHP, 26 February 

2015 at [27] 
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safeguarding certain life-supporting capacities; and avoiding, remedying, or mitigating 

any adverse effects of activities on the environment.  

2.8 “Environment”6 is defined expansively and includes ecosystems, their constituent parts 

including people and communities; natural and physical resources; amenity values; 

and associated social, economic, aesthetic, and cultural conditions. 

2.9 Section 6 provides for matters of national importance, including the protection of 

outstanding natural features and landscapes and historic heritage from inappropriate 

subdivision, use and development, and the protection of significant indigenous 

vegetation.  

2.10 Section 7 requires particular regarding to be had to a range of matters such as the 

efficient use of resources, the intrinsic value of ecosystems, the maintenance and 

enhancement of amenity values and the quality of the environment, and the effects 

of climate change.  

2.11 Section 74 requires a territorial authority to prepare a plan in accordance with its  

functions under s31 and the provisions of Part 2, amongst others. Section 31 confers 

a range of functions upon territorial authorities, including (a) establishing, 

implementing and reviewing objectives, policies and methods to achieve integrated 

management of the effects of the use, development or protection of land and 

associated natural and physical resources; and (b) the control of any actual or potential 

effects of the use, development or protection of land.  

2.12 Section 75 requires a plan to state the objectives for the district, policies to implement 

those objectives and the rules to implement the policies.  

2.13 In Decision 6, Natural Hazards,7 the Panel was concerned with: 

“…the efficiency and effectiveness of provisions (particularly policies and rules) in achieving the 

relevant objectives. As part of that assessment, we are to identify and assess the benefits and costs of 

the economic, social, and cultural effects that we anticipate from the implementation of the provisions. 

                                                
6 Defined in s2, RMA. 
7 Decision 6, Natural Hazards (Part) (And relevant definitions and associated planning maps), at [187] 
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As part of doing that, we must consider what we would anticipate would be provided, or reduced, by 

way of opportunities for economic and employment growth.” 

2.14 It is recognised that different benefits, costs and considerations arise in different 

contexts and proposed chapters. It is the general approach that is relevant. 

2.15 In summary this far, the RMA is concerned with a range of values and interests. They 

may be individual, community, regional or national. Positive and negative (adverse) 

effects are relevant. The latter are to be avoided, remedied or mitigated. 

2.16 The purpose of the RMA is achieved at a district level by a plan that expresses 

objectives, that in turn inform the policies that are implemented by rules. Rationality 

and proportionality are inherent. Equally so equality of treatment, unless disparity is 

justified or provided for elsewhere, and then only to the extent there is a rational 

justification or provision elsewhere.  

2.17 The objectives (and in turn policies and rules) are not reserved for only positive goals 

and effects, in this case of conservation. This leads to the first issue problem. 

3. An unbalanced objective  

3.1 The objective of Chapter 9.4 is directed exclusively at conservation: the maintenance 

and enhancement of the contribution of significant and public space trees.  

3.2 This was so in revised proposal number six filed in Council’s closing of 20 May 2016, 

which in turn led to policies that did not sufficiently reflect potential for protection 

of trees on private land to carry adverse economic, social or cultural effects, nor 

properly capture site specific and landowner implications of tree protection.  

3.3 The most recent version recognises limited site specific matters (eg 9.4.2.1.b(iv)), but 

the objective is unchanged. Yet it is the objective that is to inform the policies. The 

end point of objectives, policies and rules is their implementation by a territorial 

authority, and likely in turn job descriptions and how staff go about their duties. An 

imbalanced objective can have far-reaching consequences.   

3.4 Imbalance in tree protection provisions has attracted criticism before. Auckland City 

Council v John Woolley Trust8 (High Court, Randerson J) involved an appeal on a point 

of law from a decision of the Environment Court. The Auckland City Council had 

                                                
8 Auckland City Council v John Woolley Trust [2009] NZRMA 269. 
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declined a consent (restricted discretionary) to remove a large tree on a residential 

site.  

3.5 The Environment Court allowed the appeal, taking into account the detrimental 

effects of the tree on sunlight and daylight admission to the house; the consequential 

effects on the well-being and health of the inhabitants; roof and spouting 

maintenance issues; and the adverse effects of the amenity of the occupants. The 

problem lay in part with the plan. The Environment Court (Judge Newhook) stated:9 

“The plan is virtually silent about any assessment in connection with adverse effects, health and safety 
issues, social well-being, and the like. That is, conservation issues govern the activities to the exclusion 
of other kinds of issues embraced within Part 2 of the Act.”  

 

3.6 The Council appealed to the High Court contending that Part 2 RMA that sets out 

its purposes and principles did not apply to refusals of consent for restricted 

discretionary activities under the then s104. Randerson J disagreed. Part 2 was the 

engine room of the Act and applied unless expressly excluded or limited:10  

“In consequence, the Environment Court was right to conclude that matters relating to the social well-
being and health of the inhabitants of the property were relevant considerations to the grant of the 
consent in the present case. That follows from the conclusion that Part 2 does indeed apply to such 
applications and, in particular, from s5 …”  

3.7 Judge Newhook’s concern regarding the plan was shared. Randerson J stated: 

[50] The number of cases which will need to go beyond the matters specified in the plan and into Part 
2 issues is also likely to depend on the nature and range of matters specified in the plan for such 
activities. The present case would have been unlikely to have caused difficulties if the council had 
specified a broader range of considerations in the district plan. The almost total focus on tree protection 
to the exclusion of human factors such as social well-being, health and safety, has led to the difficulties 
apparent in this case. 
 

3.8 Butterworth v Auckland City Council11 (Environment Court, Judge Newhook) involved 

an appeal against a decision of the Auckland City Council refusing consent (restricted 

discretionary) for the removal of a large oak tree on a 500m2 section. It created 

significant shade and other nuisance. The Court was concerned about the lopsided 

nature of the Council’s district plan: 

                                                
9 Auckland City Council v John Woolley Trust [2009] NZRMA 269 at [10] referring to the decision of the 
Environment Court issues on 12 June 2007. 
10 Auckland City Council v John Woolley Trust [2009] NZRMA 269 and [48]. 
11 Butterworth v Auckland City Council [2010] NZRMA 229 (A90/09, 22 September 2009, 2 October 

2009, Judge Newhook). 
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[14] The district plan provisions have not changed since we issued our decision John Woolley Trust 
v Auckland City Council, and the subsequent decision of the High Court in Auckland City Council 
v John Woolley Trust largely upholding our decision. That is, the provisions remain in a form strongly 
supportive of the retention of trees of greater than certain dimensions, and containing nothing of the 
flavour of matters raised by Part 2 of the Act, for instance, the health and safety of people, and social 
and economic well-being. 

3.9 The arboricultural focus did not impress. Judge Newhook stated:12 “The decision of the 

Council says quite a lot about this lopsided flavour…” The reasons for declination given by 

the Council included the good health and soundness of the tree, amenity, and the 

alternatives including seeking consent to prune the tree to reduce its spread and crown 

density, and using an outdoor vacuum cleaner for debris and gutter guards. 

3.10 In summary the objective, focusing solely on conservation, is imbalanced. It ought to 

incorporate Part 2 matters, including potential adverse effects on the health and safety 

of people and their social and economic well-being, to in turn inform the policies and 

rules. 

4. Landowner interests and potential adverse effects 

4.1 Tree protection provisions tend to strike a balance between competing interests. 

Where they involve protection on private land, this is most directly between those of 

the community and those of the individual landowner. In public spaces, the latter falls 

away. That itself must favour protection in public not private spaces, but that is not 

the present point. The point is that the criticism of the objective is not merely 

academic. There are important interests that ought to be recognised in Chapter 9.4, 

and reflected at all of its levels. 

 The interest in self-determination  

4.2 This first is the fundamental interest of landowners in deciding what trees to have on 

their land and how to manage them. This underlies many submissions but appears to 

have been not fully captured by the Council.  

 

                                                
12 Butterworth v Auckland City Council [2010] NZRMA 229 (A90/09, 22 September 2009, 2 October 

2009, Judge Newhook), at [15]. 
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4.3 The interest is not fanciful and ought not to be undervalued. As was said by Lang J 

in Yandle v Done13 in the context of Part 6 of the Property Law Act 2007 (which deals 

with the trimming of trees that cause a nuisance):14 

 “[38] Usually, however, the major competing interests will be those that relate to the landowner 
on whose property the trees are located. These will include the landowner’s right to determine how his 
or her land is to be used for purposes that in all other respects may be lawful and immune from 
challenge. Included within that right is the right to plant trees and shrubs as he or she sees fit…” 

4.4 As Mr Watson, landscape architect, for the Westall Trust (Trust) states:15 “Additionally, 

gardens evolve. There comes a time when some trees must be removed to retain a garden’s amenity. 

The ability of a landowner to plan and change a garden can help contribute to the overall amenity of 

a garden and pleasure of ownership.”  

4.5 See also the writer’s statement of evidence:16  

“The protection of trees reduces our enjoyment in other ways. My partner and I enjoy gardening. It is 
one of the reasons the property was purchased. Restrictions in pruning one’s one trees is frustrating, 
especially when they require Council consent and involve paying someone to do work that we would 
find satisfying.”   

4.6 This interest is implicitly recognised by the evidence of Mr Blake, who gives valuation 

evidence for the Council:17 

 “I believe most owners would prefer to have the option to either retain a tree, prune, or perhaps remove, 

at their discretion.” 

4.7 This is, of course, not just a private interest. There is a public interest in landowners 

being able freely use their own property. The use may be restricted, and often is in 

the planning context. But that must occur in a rational, proportionate and justifiable 

manner.    

 

                                                
13 Yandle v Done [2011] 1 NZLR 255. 
14 Yandle v Done [2011] 1 NZLR 255 at [38]; see also [39]. 
15 Statement of evidence of Robert Tannahill Watson for the Westall Trust dated 1 August 2016, annexure 
A at [4.4]. 
16 Statement of evidence of Anthony James Frank Wilding for the Westall Trust dated 3 August 2016, at 
[23]and [40] – [42]. 
17 Statement of evidence of William Blake for the Council dated 29 July 2016 at [3.6] 
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 Economic interests  

4.8 In the heritage context economic and landowner owner interests are readily seen. For 

example in Lambton Quay Properties Nominee Ltd v Wellington City Council18 Clifford J 

identified the most significant competing considerations when demolition of an 

earthquake prone building was sought as being the safety of the public, the risk of 

damage to buildings in close proximity, the public interest in preserving heritage and19 

“(4) the private, financial and property interests of owners of heritage buildings.”   

4.9 In Decision 27: Chapter 9: Natural and Cultural Heritage, Tailorspace Property Limited20 the 

Panel recognised a range of interests to be considered against the retention of historic 

heritage, including public safety, engineering feasibility, financial costs, the economic 

interests of the landowner and delay and uncertainty. 

4.10 They are unrecognised in the objective of Chapter 9.4, and recently feature to a degree 

at lower levels. Yet tree protection can have significant economic impact. Mr Shalders 

of Fordbaker, valuer, for the Westall Trust (Trust), identifies that:21 

 “Overall it has been our experience that protected trees on a site do have a negating effect on property 
values if the trees are located on a portion of the site that either impacts on the subdivision or 
development potential of the land or excessively shades the building platform or causes some other 
significant nuisance. 

4.11 The Council filed valuation evidence from Mr Blake in relation to heritage listings,22 

and has now done so in relation to tree protection. Mr Blake agrees with the above-

quoted extract, and identifies a range of potential negative effects from large or 

inconveniently located trees: undesirable shading, loss of view, nuisance, interference 

with services, safety concerns, loss of usable land due to occupation by the canopy 

and root system and potential impact on subdivision.23 He concludes:24 

                                                
18 Lambton Quay Properties Nominee Ltd v Wellington City Council [2014] NZHC 878 
19 Lambton Quay Properties Nominee Ltd v Wellington City Council [2014] NZHC 878 at [6] 
20 Decision 27: Chapter 9: Natural and Cultural Heritage, Topic 9.3. Tailorspace Property Limited, 12 July 
2015 
21 Statement of Evidence of Mark Spencer Shalders dated 1 August 2016, at [5.2]. 
22 Statement of evidence of William Blake for the Council dated 2 December 2015. 
23 Statement of evidence of William Blake for the Council dated 29 July 2016. 
24 Statement of evidence of William Blake for the Council dated 29 July 2016 at [4.1] 
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“In most cases the scheduling of significant trees will have a cost in terms of reduced amenity value, 

potential use of land, and maintenance that is borne by the individual property owner.”:  

4.12 Reduction in the capital value of land carries potential to be very significant. However, 

if professional arborists are required, then so does pruning. As an example, the copper 

beech on the Trust’s property requires significant work, a crown reduction and 

thinning. The arborist fee will be $2,000,25 paid by the landowner unless the Council 

makes a grant.26 Frequency and cost will vary according to the tree, but it might be 

reasonable to suppose that over decades professional tree management will easily 

exceed ten thousand dollars. This cost can only be diminished by reducing the need 

for professional arborists to undertake pruning and other works.  

4.13 This does not even take account of the time spent dealing with the Council and 

obtaining consent, 27 time that might more usefully be spent elsewhere. Nor does it 

take account of direct costs that are incurred in seeking consents, be they Council 

fees or obtaining professional reports to support an application for consent.  

4.14 Other economic effects include the root damage referred to by some submitters, and 

where there is shading, additional heating costs. 

4.15 These costs (tangible and intangible) need to be considered in the context of the 

community in which we live, with differing abilities to cope with them.  

4.16 Account might be taken of any measures put in place to counter such effects, for 

example meeting the cost of pruning, grants, rates rebates and allowance for site 

development in a way that would otherwise not be permitted. 

  Health, wellbeing and safety, amenity and environment  

4.17 The Council’s Stage 3 s32 report, which is turned to later, included a technical 

appendix 6. It referred to Decision 41, Waitakere Section Plan Change 41.28 That 

decision by Commissioners was not for the purpose of changing the objectives, rules 

                                                
25 Statement of evidence of Jan Raoni Hammer for the Westall Trust, annexure page 8, part 4. 
26 The Council’s evidence references a fund of $14,000. Clearly that will not go far in the context of 

between 400 and 1200 protected trees.  
27 Council staff are paid for dealing with consenting issues. Landowners are not.  
28 Stage 3, s32 report, Chapter 9, Appendix 6 – Significant Trees Technical Report June 2015, City 

Arborist, Shane Moohan, pg 15. 
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and policies, but to decide whether to schedule certain trees. The starting point of the 

decision was Part 2, RMA:29 

 “(a) In terms of Part 2 of the Resource Management Act 1991; 

 (i) We have paid particular attention to the well being, health and safety of people, and the 

amenity and quality of the environment they can reasonably be expected to enjoy, where trees 

exist in close proximity to buildings, particularly residential buildings;  

 (ii) In reaching an overall broad judgement, often where we have been required to balance 

the merits of scheduling a tree against the actual or potential adverse effects of that tree on 

property owners and occupiers, we have carefully weighed the impact of tree protection on the 

property where the tree is located and on surrounding properties; 

 (iii) We have determined that for 52 trees, or groups of trees, in response to the submission 

received, that although the arboricultural merits of these trees are high, or in many cases 

significant, the actual or potential adverse effects that either currently exist, or are most likely 

to occur in the foreseeable future, outweigh the need for these trees to be scheduled.”  

4.18 The importance of those factors was reflected in the decision and the care the 

Commissioners took in assessing them. The process was thorough and common-

sense. Owners were notified in writing of the potential listing of a tree on their 

property, as were affected neighbours where relevant trees overhung the property 

boundary; a summary of submissions was compiled; property owners who made a 

submission were advised how the council intended to deal with the submissions; and 

they were advised of the period for lodging further submissions. 

4.19 Site visits were undertaken by the Council by: 

(a) an arborist, whose role was to assess the tree in accordance with STEM 

methodology; 

(b) a planner, whose role was to provide a wider assessment of the tree in relation 

to site context and amenity effects, including30 “…the matters in Part 2 of the 

                                                
29 Waitakere section plan changes Decision of Commissioners in plan change 41, 25 January 2013, pg 2. 

https://www.parliament.nz/resource/0000254062 
30 Waitakere section plan changes Decision of Commissioners in plan change 41, 25 January 2013, pg 15, 

para 5.1. https://www.parliament.nz/resource/0000254062,  
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RMA, whereby the impact that a scheduled tree may have on the welfare of people living on 

the property or adjacent properties would be balanced against the public benefits of scheduling 

and protecting the tree.” 

4.20 The Commissioners undertook some site visits, mainly where there was dispute. In 

relation to the planner’s assessment of effects, in some but not all cases relevant 

matters were captured. The Commissioners stated:31 

“… we found, on undertaking site visits, that in some additional instances, these amenity effects and 
‘reasonable use of property’ considerations applied where they had not been identified in the planner’s 
recommendations.”  

4.21 Notably, the pruning rules for the Waitakere plan are markedly different from the 

Council’s current proposal. They prescribe as a permitted activity: “pruning of any 

heritage vegetation appearing in the Heritage Appendix, if done in accordance with accepted modern 

arboricultural practice, and no more than 20% of the foliage of a plant is removed in one calendar 

year.” The Council’s proposed pruning regime, often requiring consent and the 

involvement of a professional arborist, is turned to later.    

4.22 The factual decisions in Decision 41 are informative. They include a range of cases 

where Part 2 RMA matters outweighed the public interest, including because of 

shading, compromised residential amenity, compromised ability to develop a site in a 

way that met intensification aspirations for the particular corridor location, less public 

visual amenity than contended for by the Council and others, compromise of the 

reasonable use of residential land, where a tree has outgrown or will outgrow its 

location in due course, and where the historical value was questionable in a case where 

church’s desires to meet social and cultural needs would be limited by a constraint on 

site development were the tree protected.    

Nuisance more particularly 

4.23 The right of a landowner to be free nuisance has long been recognised in statute and 

tort. Under Part 6, Subpart 4 of the Property Law Act 2007 a Court may order the 

trimming or removal of trees. It applies to32 “any tree, shrub or plant (tree) growing or 

standing on any land.” Applications may be made by an owner or occupier of any land 

                                                
31 Waitakere section plan changes Decision of Commissioners in plan change 41, 25 January 2013, pg 15, 

para 5.1. https://www.parliament.nz/resource/0000254062, 
32 Property Law Act 2007, s332(b). 
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and an order may be made whether or not the tree is causing a legal nuisance or could 

be the subject of a proceeding other than under the section. The criteria to be 

considered give insight into the values Parliament considers relevant and important:  

335 Matters court may consider in determining application for order under section 333 
(1) In determining an application under section 334, the court may make any order under section 
333 that it thinks fit if it is satisfied that— 
 
(a) the order is fair and reasonable; and 
 
(b) the order is necessary to remove, prevent, or prevent the recurrence of— 

(i) an actual or potential risk to the applicant’s life or health or property, or the life or health 
or property of any other person lawfully on the applicant’s land; or 
(ii) an undue obstruction of a view that would otherwise be enjoyed from the applicant’s land, 
if that land may be used for residential purposes under rules in a relevant proposed or 
operative district plan, or from any building erected on that land and used for residential 
purposes; or 
(iii) an undue interference with the use of the applicant’s land for the purpose of growing any 
trees or crops; or 
(iv) an undue interference with the use or enjoyment of the applicant’s land by reason of the 
fall of leaves, flowers, fruit, or branches, or shade or interference with access to light; or 
(v) an undue interference with any drain or gutter on the applicant’s land, by reason of its 
obstruction by fallen leaves, flowers, fruit, or branches, or by the root system of a tree; or 
(vi)any other undue interference with the reasonable use or enjoyment of the applicant’s land 
for any purpose for which it may be used under rules in the relevant proposed or operative 
district plan; and 

 
(c) a refusal to make the order would cause hardship to the applicant or to any other person lawfully 
on the applicant’s land that is greater than the hardship that would be caused to the defendant or any 
other person by the making of the order. 
 
(2) In determining whether to make an order under section 333, the court must— 
 
(a) have regard to all the relevant circumstances (including Māori cultural values and, if required, the 
matters specified in section 336); and 
 
(b) if applicable, take into account the fact that the risk, obstruction, or interference complained of 
was already in existence when the applicant became the owner or occupier of the land. 
 
(3) Despite subsection (2)(b), an order may be made under section 333 if, in all the circumstances, 
the court thinks fit. 

4.24 Section 336 prescribes further matters to which regarding must be had. It limits the 

exercise of powers in respect of trees subject to a requirement made by a heritage 

protection authority under Part 8 RMA. It states: 
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336 Further considerations relating to trees 

(1) A court determining an application under section 334 for an order for the removal or trimming 
of a tree under section 333 must have regard to the following matters: 

(a) the interests of the public in the maintenance of an aesthetically pleasing environment: 

(b) the desirability of protecting public reserves containing trees: 

(c) the value of the tree as a public amenity: 

(d) any historical, cultural, or scientific significance of the tree: 

(e) any likely effect of the removal or trimming of the tree on ground stability, the water table, or run-
off. 

(2) Except for a purpose referred to in section 335(1)(b)(i), the court may not make an order under 
section 333 relating to any tree that is the subject of a requirement lawfully made by a heritage 
protection authority under the provisions of Part 8 of the Resource Management Act 1991. 

4.25 It was in this context that in Yandle v Done33 (referred to above) recognised the 

competing landowner’s interest to plant as he or she sees fit.  

4.26 Similar values are reflected by the tort of nuisance. Most recently, in Blakesfield Ltd v 

Foote34 the High Court (Mander J) confirmed that an action in nuisance was available 

notwithstanding the provisions of the Property Law Act 2007. At issue was a shelter 

belt of trees. Some encroached in a way that constituted an actionable nuisance, 

resulting in an order for their removal and pruning.  

4.27 Although the content of a plan under the RMA is not determined by reference to a 

separate act, it would be surprising if landowners were as a matter of course forced 

to contend with a tree on their land that were it on a neighbour’s land would fall afoul 

of Part 6 of the Property Law Act 2007 or be caught by an action in nuisance. That 

is particularly so if the nuisance is manageable.   

4.28 This raises several issues. Should trees that constitute a nuisance be listed? If they are, 

must Chapter 9.4 impose a regulatory burden to a landowner who wishes to remedy 

that nuisance? 

                                                
33 Yandle v Done [2011] 1 NZLR 255. 
34 Blakesfield Ltd v Foote [2015] NZHC 1325. 
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4.29 Some plans in New Zealand require consent to pruning, while others such as the 

Waitakere plan referred to earlier, in permitting pruning of 20% of foliage in a 

calendar year, likely allow sufficient pruning to prevent much shading and leaf 

dropping nuisance (but not necessarily underground nuisance). Some plans, such as 

the Upper Hutt plan, only protect private trees with landowner consent, which would 

go some way to ensuring a tree is acceptable from the landowner’s perspective, but 

of course is not especially protective. In the United Kingdom nuisance is dealt with 

more directly.    

 Nuisance and tree protection in the United Kingdom 

4.30 Under the Town and Country Planning (Tree Preservation)(England) Regulations 

2012 a tree preservation order may be made (the equivalent of protection here). Local 

authorities administer the order and can make relevant rules. The planning guidance 

favours protecting selected trees and woodlands if their removal would have a 

significant negative impact on the local environment and its enjoyment by the public. 

Before making an order authorities should be able to show that protection would 

bring a reasonable degree of public benefit in the present or future.35 

4.31 Regulation 13 prohibits cutting down, topping, lopping, uprooting, wilful damage and 

wilful destruction of a protected tree without consent. However, regulation 14 

permits, amongst other things: 

(a) the cutting down, topping, lopping or uprooting of a tree: 

  (i) which is dead (r14(1)(a)); 

  (ii) in compliance with any obligation imposed by statute (r14(1)(a)); 

  (iii) so far as may be necessary to prevent or abate a nuisance (r14(1)(a)); 

(iv) to the extent urgently necessary to remove an immediate risk of 

serious harm (r14(1)(c) ); 

(b) the removal of dead branches (r14(1)(b)). 

                                                
35 http://planningguidance.communities.gov.uk/blog/guidance/tree-preservation-orders/tree-preservation-

orders-general/ 
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4.32 Professional advice is recommended in the guidance:36  

“Arboricultural advice from competent contractors and consultants, or the authority, will help to 
inform tree owners of their responsibilities and options. It is important that trees are inspected 
regularly and necessary maintenance carried out to make sure they remain safe and healthy.” 

4.33 Where consent is required for works, applications are made to the relevant authority, 

but can be appealed to the relevant Secretary of State. A streamlined procedure is 

contained in rr18-23. The parties are the relevant authority and the appellant. Public 

notification does not appear to feature. Regulation 24 provides for compensation if 

loss or damage results from the refusal of a required consent.  

4.34 Nuisance captures nuisance from tree roots. In the United Kindgom roots have been 

a problem, resulting in significant litigation. A well-publicised example is Robbins v 

London Borough of Bexley (Queens Bench Division).37 Subsidence related damage to a 

house was caused by the roots of a poplar tree located at least 30m away on Council 

land. Significant pruning was required to reduce the risk of subsidence, which resulted 

from depleted soil moisture. Contrary to earlier wisdom, a regular cycle of pruning 

would not be assumed to be sufficient. Unless pruning was very severe, over 70% by 

volume, the effects would not be significant.38 The Council was negligent: it ought to 

have carried out regular crown reduction. A crown reduction of 25% would have 

been insufficient.  

4.35 To divert briefly to the topic of pruning under proposed chapter 9.4, Mr Justice 

Edwards-Stuart made another potentially relevant observation:39  

 [79] I should explain that at this point that those involved in pruning trees often specify the 
percentage reduction as a reduction in overall branch length. This does not produce the same percentage 
reduction in canopy volume. For example, the British Standard, “Tree work-Recommendations” 
(BS 3998:2010) states that a 30% reduction in crown volume can be considered to be approximately 
equivalent to a 12% reduction in overall branch length (ie. Radial distance). The Hortlink report 
indicates that a 30% decrease in their height of the crown equates to a reduction in canopy volume of 
72%.”  

                                                
36 It is not known whether certain local authorities might, in their rules, require arborists to be used.  
37 A well-known example is Robbins v London Borough of Bexley [2012] EWHC 2257, Technology and 
Construction Court. Mr Justice Edwards-Stuart. 
38  Robbins v London Borough of Bexley [2012] EWHC 2257 at [81]. 
39 Robbins v London Borough of Bexley [2012] EWHC 2257, at [79]. 
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4.36 How does proposed chapter 9.4 accommodate nuisance? Permitted activity P1 does 

not allow any landowner pruning in the top two-thirds of a tree, save where branches 

are dead, diseased or cause physical interference in certain respects.  

4.37 Permitted activity P1a permits removal of foliage in the top two thirds of a tree of no 

more than 10% over any three-year period, with the maximum removed in one year 

5%; and only then if the work is undertaken or supervised by a works arborist and 

the pruning retains the natural shape, form and branch habit of the tree.  

4.38 Does this mean, to use the above formula (a 30% reduction in crown volume equals 

a 12% reduction in branch length), that over 3 years there can be a 10% reduction in 

crown volume, meaning a 4% reduction in branch length, or is it something else? 

Does a restriction to 5% in a year mean an arborist will be required to attend twice to 

make a sufficient difference to a nuisance?  

4.39 Why should a landowner not be able to undertake works to prevent a nuisance in any 

part of the tree, so long as it is in accordance with good aboricultural practice?  

Moreover, why can a landowner not undertake at least minor pruning of any part of 

a tree? 

 Summary  

4.40 There are important landowner and site related interests that fall within Part 2 RMA. 

They include the range of interests contended for by so many current submitters.  

4.41 As an example, it is incontrovertible that protected trees can cause nuisance. As 

another, it is highly likely that shading problems dealt with one year will arise again as 

a tree grows. It will often arise because of growth in foliage in the top two thirds of a 

tree (see the statement of evidence of the writer). Managing these should be permitted 

for the landowner, so long as good arboricultural practice is followed.   

4.42 In the language of s5 RMA, the chapter ought to enable those adverse environmental 

effects to be avoided, remedied or mitigated. Given Decision 1, it should be allowed 

in the most efficient way. It should be expressed directly. 
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5.0 The Council’s s32 RMA evaluation 

 Documents underlying the s32 evaluation 

5.1 The current issues result from a s32 RMA process that had some shortcomings. 

Earlier, reference was made to Decision 41 of the Waitakere section. This decision 

was expressly recognised in the Council’s Stage 3 s32 technical report Appendix 6-

Significant Trees Technical Report (June 2015, City Arborist Mr Moohan). 

5.2 That technical report did not properly recognise and evaluate Part 2 RMA matters 

(that may or may not have been its purpose; the point is they were not properly 

recognised and evaluated). Landscape and safety factors featured at the level of an 

arborist assessment only. And the mediated agreement dispensed with the landscape 

criteria.  

5.3 The technical report addresses safety nuisance and physical interference with, for 

example, buildings, but as regards other nuisance says:40 

 “It is proposed that any assessment of other nuisance factors (e.g. shade) is undertaken upon public 
submission. 

 Only the nuisance factor submitted on is to be assessed. 

 An appropriate methodology for assessing nuisance may be required to be developed.”     

5.4 That technical report lists relevant policies at paragraphs 2.1 to 2.13. Insofar as the 

RMA is concerned, it references s7(c), (f) and (i). Not identified in that part are other 

Part 2 RMA (eg s5 and 6), the OIC, the NZ Coastal Policy Statement (if relevant), 

Decision 1 Strategic Direction and Strategic Outcomes and Substituted Chapter 3.1 

to 3.7.  

5.5 As regards economic implications, there is Appendix 10 to the Stage 3 report for 

Chapter 9, titled “M.E. Economics of Natural and Cultural Heritage Assets: Recommendations 

for Policy Development.” (June 2015, Market Economics). The introductory words to the 

page devoted to trees, paragraph 4.3.4, are:41 

                                                
40 Stage 3, s32 report, Chapter 9, Appendix 6 – Significant Trees Technical Report pg 15-16. 
41 Appendix 10 to the Stage 3 report for Chapter 9 “M.E. Economics of Natural and Cultural Heritage Assets: 
Recommendations for Policy Development.”, p 53. 
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 The technical report on Significant Trees (Moohan, 2015) contains the benefits of conserving and 

protecting significant trees. A multicriteria analysis was undertaken to this end, which can be used 

directly in the Section 32 report. This peer reviewed report was comprehensive …” 

5.6 It identifies the benefits of trees, extracted in a prominent box, Box 7.  

5.7 The costs are identified in a single paragraph:42 “The costs of implementing the policies on 

significant trees are included in the criteria rating process of significant trees. They included 

nuisance/safely effects, such as the maintenance costs to manage the trees or to prevent injury to people 

or property; the health impacts such as allergies to pollen, and any public concern related to risks to 

significant trees.” They are not then evaluated. Box 7 refers to positive community 

economic aspects, but site specific economic (other than maintenance related) 

amenity considerations do not feature.  

5.8 It is known from the Stage 3 s32 report for Chapter 9, Natural and Cultural Heritage, 

paragraph 1.5, that consultation with landowners was lacking.43 The Council can 

exercise a discretion to not do so, but it carries risk. In this case site specific visits 

were made to assess the particular trees, but the current concerns were either not 

sufficiently captured or not sufficiently reflected. 

5.9 Shortcomings in those underlying reports, or if those reports fell within their purpose 

the lack of another report to address the balance of Part 2, RMA matters, flowed into 

the s32 report for Chapter 9. The conservation based objective is evaluated on pages 

43-46. Some important Part 2 aspects, especially potential for adverse effects, are not 

addressed. 

5.10 Rather than placing a greater weighting on trees in public spaces, with the clear 

community benefits they entail, and the limited individual adverse effects, the focus 

is on the private:44 

 “c. The Council has predominately focused on the assessment of significant trees (i.e. for inclusion on 
a schedule) on privately owned trees and has also recognised the significance of trees in for instance 
streets and open spaces (in public ownership). It recognises that these trees will include some that are 

                                                
42 Appendix 10 to the Stage 3 report for Chapter 9 “M.E. Economics of Natural and Cultural Heritage Assets: 
Recommendations for Policy Development.”, p 53. 
43 Stage 3 report for Chapter 9, Natural and Cultural Heritage, paragraph 1.5, pp 8 and 9. 

http://proposeddistrictplan1.ccc.govt.nz/background/section-32-reports/stage-three/ 
44 Stage 3 report for Chapter 9, Natural and Cultural Heritage, p44. 
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significant, and also that they provide material environmental services. They also contribute to the 
garden city aspect of Christchurch and add significantly to amenity in Cooptown and Akaroa.” 

5.11 The Council at some levels should have appreciated the potential for adverse 

consequences but took a rather confined approach. Having said the objective was 

preferred the s32 report states:45 

 “e. In particular, the objective will enable the sustainable management of resources by directing the 
maintenance and enhancement [sic] significant and public trees. It enables section 6(e), 7(c) and 7(f) 
in the same manner.”    

5.12 The evaluation of the lower level policies and objectives is contained in pages 87 to 

91. The reliance on the technical reports is clear:46 When considering the risk of acting 

or not acting it is stated: “There has been substantial technical work undertaken by experts with 

respect to significant trees, including an updated assessment process for ‘significance’ (Refer Technical 

Report – Trees for further discussion at Appendix 6).” 

5.13 As regards the OIC it said:47 “In terms of the Order in Council the number of consent 

applications likely to be received will be reduced because the schedule includes fewer trees, and there is 

no protection of street trees within the Central City. The redevelopment of the Avon River, Victoria 

Square and other public parks may require consent for tree removal, however, the consenting burden 

overall is considered likely to be reduced.”  

5.14 Page 89 in bullet point form refers to costs of compliance for landowners, restriction 

of the ability to remove or significantly prune and opportunity costs including 

development, but there is no evaluation of those. Broader Part 2 matters insofar as 

the individual site and landowner are concerned, for example, nuisance and health, 

effects, seem not to feature. There is a rather cursory conclusion:48  

“Benefits to the environment significantly outweigh costs. Environment benefits are greater than for 
the other identified options and achieves the highest net benefit to landowners and the community.”  

 

                                                
45 Stage 3 report for Chapter 9, Natural and Cultural Heritage, p44. 
46 Stage 3 report for Chapter 9, Natural and Cultural Heritage, p91. 
47 Stage 3 report for Chapter 9, Natural and Cultural Heritage, p87. 
48 Stage 3 report for Chapter 9, Natural and Cultural Heritage, p90. 
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 Summary 

5.15 In summary, the Council’s methodology has not properly captured Part 2 RMA 

matters. As the learned authors of Environmental and Resource Management Law 

Online, observe:49  “Significantly, acknowledgement of a duty does not necessarily mean that the 

duty has been complied with” 

6. Are the interests manageable and if so how? 

 Some broad concepts 

6.1 There will sometimes be a conflict between the various interests. Moreover, the RMA 

has been said to not be zero effects legislation, a point that cuts both ways. However, 

the degree of conflict currently apparent could be much reduced. This could be by 

way of a combination of measures, for example: 

(a) assessing the extent to which many of the current objectives in proposed 

chapter 9.4.1 (eg landscape character and amenity, purification of air, releasing 

oxygen, cooling of the environment, storm-water and erosion management 

and biodiversity), can be accommodated in the public realm. In so doing, 

public access is best assured and the risk of potential adverse effects on 

individual sites and landowners is avoided or minimised; 

(b)  insofar as privately owned trees are concerned, identifying carefully the trees 

that might give a significant public benefit such that they warrant protection. 

This should be across a district, rather than just of those that are currently 

scheduled. Significant benefit should be assessed contextually, and in other 

ways; 

(c) in so assessing, taking account of relevant matters, including site specific and 

the impact of the tree and its potential protection on owners or occupiers of 

the site (a concept that might be viewed objectively or based on the particular 

occupier or owner); 

                                                
49 Environmental and Resource Management Law Online, Lexis Nexis, Part 4, Judicial review under the 
Canterbury Earthquake Recovery Act 2011 at 19.52. 
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(d) not seeking to protect trees that will create adverse effects, unless those can 

reasonably be avoided, remedied or mitigated; 

(e) having reached the point that protection is a live issue, then considering 

whether protection is appropriate.  It is important not to conflate the ability 

to protect a tree with needing to protect a tree. Sometimes, discussion and 

encouragement is a better first step on the ladder than coercion. Sometimes, 

non-protection will enable a degree of management, at no or low landowner 

cost, that will mean a tree is retained in some form, rather than subject to an 

application for removal; 

(f) part of this consideration should include appreciating the interest of owners 

including in having a landscape of their choice, and that the values that the 

(current) objective is directed might sometimes be achieved in other ways, for 

example by landscaping that has lesser impact than protection of a particular 

tree and confers better overall benefit; 

(g) ensuring that the provisions for pruning and removal minimise cost and 

inconvenience. This can be done by a range of mechanisms, including: 

(i) permitting (ie without consent) pruning and root works sufficient to 

avoid, remedy or mitigate nuisance, whether to the landowner or 

falling on adjacent properties; 

(ii) not requiring that nuisance pruning to be undertaken by a paid 

professional. In some districts formulae are used, such as pruning in 

accordance with accepted (or good or best) arboricultural practice. If 

the Council is concerned about the quality of works then, as in the 

United Kingdom, information provision might assist; 

(iii) permitting removal of annual growth, again without requiring a 

professional; 

(iv) having relatively easily understood concepts, for example permitting 

pruning that does not significantly alter the shape and form of the tree 

(accepting any work will result in some alteration); 
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(h) the Council either meeting the cost of professional works required, or using 

(at its cost) its arborists for such works; 

(i) the Council minimising any requirement for consent. Where consent is 

required, then having a streamlined mechanism for a proper, unbiased review. 

This might include the Council seeking an independent expert assessor, who 

will consult both parties. These are planning not only arborist decisions; 

(j) the Council not charging any fees where any consent is required or review is 

sought. After all, any fees only add to the burden on a landowner; 

(k) deeming a tree to be no longer protected if it falls below the relevant threshold 

for protection. A suitable factual basis could be required. A deeming 

provision would remove the need for an application and plan change, and 

would allow the option of a landowner retaining but managing a tree without 

impediment. 

  Set appropriate thresholds 

6.2 There ought to be appropriate thresholds for protection. The proposed chapter 

enables the protection of a “significant” tree. Significant to whom? In what way? A tree 

on private property ought to be considered for protection only if the public benefits 

of that particular tree clearly outweigh the impact of that tree on the owner or 

occupier and site (and sometimes surrounding landowners). 

6.3 As part of those, exclude trees that carry or may carry more than minor adverse 

impacts (after steps are taken to avoid, remedy or mitigate). The most recent 

incarnation of Chapter 9.4, attached to Mr Matheson’s evidence of 29 July 2016, seeks 

at a policy level to recognise a broader range of possible impacts: It contains an 

exclusion from scheduling where: 

 “(iv) the location and characteristics of the tree (eg density of foliage, actual and potential size) are 

such that it significantly compromises either the reasonable use and/or residential amenity of the 

property and surrounds.” 

NCH-68 Westall Trust
 Opening submissions

Page 23 of 38



23 

 
6.4 It has about it, albeit with the threshold a step lower, the air of s85 RMA. That allows 

challenge to a provision where a proposal in a plan renders land incapable of 

reasonable use, a mechanism available to those opposing listing, 50 

6.5  Several points arise: 

(a) the exclusion threshold “significantly compromises” seems high. It features again, 

in 9.4.2.6 a.(i), in the context of felling where “… the residential use and enjoyment 

of the property is significantly compromised or diminished”. A better threshold is more 

than minor after mitigation; 

(b) it is focused on current significant compromise, and thus does not capture 

potential adverse effects that are likely to occur in the foreseeable future. They 

ought to be captured; 

(c) it does not properly capture the range of matters recognised by Part 2, RMA, 

for example social, economic and aesthetic matters. 

 Take account of, and offer, mitigation of adverse effects 

6.6 It is not clear whether the proposed threshold is before or after steps are taken to 

mitigate the adverse effects. If they are after, then a range of possibilities arise. The 

listing of a tree might prime facie have more than minor adverse Part 2, RMA impacts 

(or correspondingly, prevent a landowner from achiving positive Part 2 RMA effects), 

but the Council could avoid, remedy or mitigate those, for example by assisting with 

pruning, rates relief or allowing more intensive subdivision.  

6.7 The learned authors of Environmental and Resource Management Law Online, Lexis 

Nexis note that relevant to s85 RMA may be whether a local authority or other body 

offers compensation or a grant, or the plan allows for transferrable development 

rights.51 

 

                                                
50 The learned authors of Environmental and Resource Management Law Online, Lexis Nexis, 15.45 given as 

an example of a decision under s85 Steven v Christchurch City Council [1998] NZRMA 289 when the 

Environment Court help it was unreasonable to list a heritage dwelling that would be very expensive to 

restore.  
51 Environmental and Resource Management Law Online, Lexis Nexis, 15.46. 
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 Consider lifetime management plans 

6.8 Another aspect might be the Council, at the time of protection, granting a consent 

for the lifetime of the tree to manage it in a particular way that would otherwise be a 

breach of the rules, and possibly provide resources for that.  

 The result 

6.9 These types of measures would make more palatable the prospect of protection and 

enable the Council, and thus the community, to contribute towards the retention of 

the resource that the Council is seeking to protect for community interests. The ability 

to address adverse effects will be dealt with at the outset, to the extent possible. 

6.10 Thus the threshold would prevent listing of trees where there would be more than 

minor adverse effects, but in so assessing account can be taken of the permitted 

measures, including Council incentives, that will remedy adverse effects, and upon 

whom the burden of those measures falls. If, by way of a combination of measures, 

the adverse effects can be reduced to a level that is not more than minor, then a tree 

on private land may be considered for listing.   

 Summary 

6.11 There are a range of ways in which the tension between landowner and public 

interests can be reduced. They involve proper recognition of Part 2, RMA and 

Substituted Chapter 3.1.   

7. Equality, natural justice and recognition of the landowner 

 Equality to the extent possible 

7.1 Policies and rules that favour public space operators are to be avoided. Equality 

(where possible) is important. Public space operators can do without consent, and 

with no risk of notification, what private tree owner can do only with consent and 

subject to potential for notification. In some cases, eg with lines companies, that is 

sensible. But a fairly blanket approach favouring public space operators seems unfair. 
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7.2 If it is sufficient for public space operators (including the council) to do works 

provided they are undertaken by or under the supervision of a works arborist, why 

cannot a private tree owner?  

7.3 If there is justification for an additional layer of bureaucracy, then ought it not be 

applied to all? Of course, in certain situations, for example the botanic gardens, there 

are management plans. But these are Council driven. There is no shortage of public 

interest relating to the removal of public space trees. Removal of public space trees 

along the Avon River, and time ago in Cashel Street Mall, have excited public concern. 

Yet it is the private tree owner who is subject to the potential for notification. 

 Decision making that is fair 

7.4 Fair and unbiased decision making in accordance with the rules of natural justice 

should be ensured. Several council staff appear to have personal strong views (as they 

are entitled to). One, Dr Ostash, has stated:52 

 “In effect, the proposal to review tree protection on an individual site by site basis is taking amenity 

value from the public and handing it over freely to the (usually) rich, including property speculators, 

to destroy and become richer.” 

7.5 Dr Ostash also contends that, in essence, that those who bought a property with a 

protected tree have accepted the positon.53 Such a static viewpoint does not reflect 

the purpose of the RMA. As the Environment Court observed in its interim decision 

in The John Woolley Trust and Anor v Auckland City Council (Judge Newhook):54 

 “[81] We should offer one final observation on the evidence concerning the applicants’ amenity. 

The council’s planner Mr MacArthur commented that the occupants had recently purchased the 

property in the knowledge that this large tree was there. He asserted that they must therefore have 

accepted the ongoing maintenance issues. The majority of us do not agree that that is an appropriate 

way to analyse matters. The enquiry should tend to focus on the present and future environments, and 

effects on those. Looking back on what did what and why, and assessing whether they should be 

disadvantaged in some way or even refused permission to change their minds especially having lived 

                                                
52 Statement of Michael Ostash dated 1 August 2016, pg 27. 
53 Statement of Michael Ostash dated 1 August 2016, pg 27. 
54 The John Woolley Trust and Anor v Auckland City Council, Environment Court, No 049/2007, 13-15 

February 2007, 12 June 2007. 
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with the tree for some months) is not helpful to assessing the application against the purpose of the 

Act.” 

7.6  It is unsurprising, especially given the processes that led to the current hearing, that 

certain submitters express concern regarding the Council’s approach to tree 

management.55 It also seems that some long held concerns of submitters may not 

have been given much weight.  

7.7 These types of issues have been encountered elsewhere. Butterworth v Auckland City 

Council56 reflects three common sense matters. 

7.8 First, a landowner or occupier is often well placed to say what the effect of a tree is 

on his or her property. Judge Newhook observed the Council’s view was “notable for 

its seemingly unbending focus on the alleged importance of retaining the tree.” The evidence of 

Council’s planner, who offered personal thoughts about the amount of light that 

should be admitted to a dwelling, and that of the Council’s arboriculture expert who 

considered that mitigation measures were available, was rejected:57 

“[28] We disagree with the council witnesses, and favour the reasonably stated complaints made by 
the appellant. We consider that the council witnesses paid no more than lip service to the issues 
required to be considered under Part 2 of the Act, particularly the health and safety of the occupants 
of the house and the neighbours, and their social and economic well-being.”  

7.9 Second, assertions of the importance of a tree to community amenity values required 

analysis. When viewed in the context of the locality, in Butterworth a mature and quite 

green environment, it may be less important. The tree was58 “frankly” far too big for 

its setting and:59  

“In the language of the plan the tree is unlikely to be critical to maintaining amenity values 
particularly appreciated by the community, given that it is but one of many trees in what is a mature 
and quite green environment. In reality its loss will probably not be greatly noticed beyond those who 
have been affected by the problems”. 

                                                
55 For example rebuttal evidence of Graeme and Carole McDonald dated 5 August 2016. 
56 Butterworth v Auckland City Council [2010] NZRMA 229 (A90/09, 22 September 2009, 2 October 

2009, Judge Newhook), at [16]. 
57 Butterworth v Auckland City Council [2010] NZRMA 229 (A90/09, 22 September 2009, 2 October 
2009, Judge Newhook), at [16]. 
58 Butterworth v Auckland City Council [2010] NZRMA 229 (A90/09, 22 September 2009, 2 October 

2009, Judge Newhook), at [31]. 
59 Butterworth v Auckland City Council [2010] NZRMA 229 (A90/09, 22 September 2009, 2 October 

2009, Judge Newhook), at [32]. 
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7.10 Third, and implicit in the above observations, statements by a Council of what were 

or were not taken into account can require scrutiny.  

 Recognition of the ability of, and interest of, a landowner in, caring for trees 

7.11 Finally, the Council ought to meaningfully recognise that many people love their trees 

and landscape. It is apparent many can tend to them and prune them: were that not 

so, the trees would not have lived sufficiently and grown so as to achieve qualities 

deserving of protection. They do not all need the heavy hand of regulation, nor, if 

regulated, for that to be heavy handed. 

7.12 If the adverse consequences of tree protection for a landowner and its occupants 

were lessened, and bureaucracy reduced, then the interest in significant trees being 

retained might be better fostered. Those consequences, for us and clearly many 

others, is where the provisions bite most.  

 Summary 

7.13 There are legitimate concerns regarding the provisions and their application. These 

include the lack of landowner consultation in the current context and the s32 process. 

This suggests merit in the proposed chapter articulating the interests at stake, perhaps 

in an introduction, and expressly requiring consultation.    

8. Our trees 

8.1 Neither the Council now, nor the Christchurch Civic Trust and associated submitters, 

seek the protection of our coast redwood and camperdown elm. Dr Ostash does, but 

as is apparent from the statement of evidence of the writer,60 Dr Ostash’s evidence 

contains serious inaccuracies. Our reports from Mr Hammer and Mr Watson make 

the position clear. 

8.2 Given the so many uncertainties and hurdles we already face, including the protection 

being sought by the Council for the whole of the setting, the protection of 

improvements that have been assessed as requiring significant demolition, the lack of 

any insurance or ability to obtain that, we would be grateful for a decision regarding 

                                                
60 Statement of evidence of Anthony James Frank Wilding dated 3 August 2016, at [57] – [59]. 
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those two trees at an early stage, if reasonably possible. The greater the certainty we 

have, and the lesser future cost we have to take into account, the better the chance 

there is of retaining the main aspects of the improvements.  

 Pruning and the copper beech 

8.3 This will leave the protected copper beech. It is a very attractive tree, but shades the 

house. For us, especially in the context of an old and cold house, that is a problem, 

as referred to in the writer’s statement of evidence. It contains a photo; the shading 

is beyond reasonable dispute.61 The fact that shading can be a nuisance is clearly 

reflected in RMA decisions, outlined above. 

8.4 We have provided in evidence a report supporting its shading and nuisance effect 

from Mr Watson, a highly regarded landscape architect. He recommends trimming. 

Also provided is a report from an experienced arborist, Mr Hammer, who has 

recommended a 15% crown reduction and thinning. Such works are best undertaken 

in the dormant season. Winter is an appropriate time. 

8.5 Despite that evidence, and the time and cost taken to reach this point, Mr Moohan’s 

statement of evidence of 5 August 2016 (pages 4 – 7) is equivocal regarding whether 

that work can be undertaken.  

8.6 There is also contradiction. For example Mr Hammer’s evidence is that the elm would 

require significant pruning. The writer’s evidence (page 8, para 25(c)) states that the 

branch is approximately 15 cms in diameter. Mr Moohan has seen the tree. He says 

“I do not consider this as being significant pruning.”62  

8.7 Yet pursuant to the Council’s most recent proposal, if the elm were protected, such 

pruning would not fall within permitted activity P1, so cannot be done by a 

landowner: it starts above the lower 1/3 of the tree and is of a limb more than 100mm 

in diameter. Nor will it fall within permitted activity P1a, because the pruning would 

not retain the tree’s natural shape, and in any event that would require an arborist. 

                                                
61 Statement of evidence of Anthony James Frank Wilding dated 3 August 2016, pp 12 – 15. 
62 Stament of evidence of Shane Moohan dated 5 August 2016, para 7.10. 
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This is clearly considered by the provisions of proposed chapter 9.4 to be significant, 

otherwise it would be a landowner permitted activity.  

8.8 These are examples of why streamlining and a more flexible pruning regime is needed. 

Must we obtain at significant cost more reports? Have we not reached the stage where 

the Council can accept the three statements of evidence filed, two expert and the 

writer’s and, as regards the copper beech: 

(a) without further processes, grant consent now for the works recommended, 

provided that they are undertaken by Mr Hammer or his firm; 

(b) grant $2,000 for the cost of those works, that cost being quantified in Mr 

Hammer’s evidence; 

(c) grant consent now for us to, regardless of the ultimate form of Chapter 9.4, 

and in accordance with good arboricultural practice, prune and manage the 

tree throughout its life, so as to prevent that shading nuisance, long as we do 

not substantially alter the shape and form of the tree? 

8.9 The council is invited to do so. Can it not also now grant consents to other submitters 

who wish to mitigate nuisance effects? 

9. Conclusion and summary of suggested changes 

9.1 The current proposed Chapter 9.4 is an improvement, but can be improved further. 

It does not properly capture known landowner and site interests and all adverse 

effects. Yet those interests are captured by Part 2 RMA and have long been recognised 

in RMA cases.  

9.2 The s32, RMA analysis and its underlying reports did not properly capture nor 

properly evaluate relevant Part 2 RMA matters.  

9.3 Substituted Chapter 3 has not been properly engaged with. The tree protection 

provisions are still too restrictive and focussed on regulation and consents. They also 

favour public space operators, who are shed of a level of bureaucracy and the 

potential for notification. For them, it is sufficient if works are undertaken by or under 

the supervision of a works arborist. 
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9.4 Chapter 9.4 ought to more fully reflect the Panel’s Substituted Chapter 3.1 and Part 

2 RMA. The currently imbalanced objective, focussed solely on conservation, should 

be added to, so as to recognise adverse effects. That will then enable the policies and 

rules to be properly informed. 

9.5 The following Appendix contains some suggestions for discussion purposes, in 

accordance with the invitation of the Chair of the Panel at the pre-hearing conference. 

Its form and language is not yet sufficiently clear, refined nor simple, but those are 

best addressed after the requisite balance has been struck in the objective and the 

broad policies have been settled. Most notably the draft: 

(a) starts with a context (9.4.1) so that certain important interests are clear to any 

decision maker; 

(b) contains an additional objective 9.4.2.b, that requires the provisions to be 

applied so as to recognise the potential for adverse Part 2 RMA effects. This 

balances objective (a), which is focussed on conservation; 

(c) sets a threshold for protection: whether a tree makes a significant contribution 

to the environment; 

(d) does not conflate that with protection. Instead the process is: 

(i) identification and assessment of the relevant tree; 

(ii) identification and assessment of actual or potential adverse effects; 

(iii) consideration of whether protection is appropriate; 

(e) is designed to allow protection provided that the adverse effects are no more 

than minor. Importantly, this is to be assessed after consultation and account 

is taken of permitted steps to avoid, remedy or mitigate. Relevant to this will 

be the Council’s approach. If it poses unnecessary bureaucratic hurdles and 

consenting requirements this will add to the adverse effects. If it ensures there 

is a streamlined system, and even incentives, it will reduce those; 
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(f) proposes that as part of protection consent could be granted to run with the 

land, to manage a tree in a particular way. This recognises that one size fits all 

rules will be unworkable in certain situations;  

(g) proposes a deemed removal of protection system. A plan change ought not 

be necessary if a tree falls below the threshold for reasons not deliberately 

caused by a landowner or occupier.  

(h) allows less restrictive pruning, for example minor pruning anywhere in a tree 

and any pruning to prevent a nuisance; 

(i) seeks for the Council to take a more equal approach to public space trees that 

are exceptional.  

9.6 It must be emphasised that the draft represents not fully developed thoughts and that 

it runs the usual risks when a person without subject specific expertise, in this case 

arborist and planning, becomes involved.  

9.7 The draft does not purport to address or change clearly controversial technical criteria 

regarding whether a tree is sufficiently healthy, has a sufficiently good form or is 

sufficiently good structure for listing. 

9.8 However, it is hoped that as a result of the provision of the draft, relevant experts 

and the parties, perhaps with guidance from the Panel, can explore how best to 

accommodate any valid issues raised in these submissions, especially an easier 

management regime. 

  

 
 

 

____________________________ 

                A.J.F. Wilding 
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Some suggestions for Chapter 9.4 Significant Trees : 8 August 2016 
____________________________________________________________ 
 
9.4 Significant and Other Trees  
 
9.4.1 Context 
 
a. Flora makes a significant contribution to the environment. Whether and to what extent 
particular flora does so depends on a range of factors. For trees, they include the characteristic 
of a particular tree, its cultural and historical importance and its place and significance in the 
landscape. There is a public interest in the retention and good management of trees that make 
a significant contribution to the environment. 
 
b. Those factors are not static. For example the characteristics of a particular tree may improve 
or worsen. The needs of people and communities change. Landscapes may evolve, naturally or 
by design, resulting in a greater or lesser contribution to the environment.  
 
c. A particular tree or group of trees may carry adverse effects, including limiting amenity, 
causing nuisance, restricting the way in which land may be used or developed, causing 
economic cost and impacting adversely on health and safety. There is a public interest in 
avoiding, remedying or mitigating those. There is also a private interest in doing so where those 
effects fall on privately owned land and the owner or occupier of that land or neighbouring 
land.  
 
d. Where trees are on private land, there is a public and private interest in the occupier or 
landowner being able to landscape and manage his or her social, economic and cultural well-
being and health and safety.  
 
e. These tree protection provisions are designed to support, and to the extent reasonable 
maintain and enhance the contribution of particular trees, while ensuring that adverse effects 
are avoided, remedied or mitigated. To do so they must strike, and be applied so as to strike, 
an appropriate balance between the relevant interests.  
 
f. They must reflect Part 2 of the Resource Management Act 1991 and support, and be applied 
so as to support, the objectives in Chapter 3, including efficiency.   
 
9.4.2  Objective - Trees 
 
a. Maintain and enhance the contribution of significant trees and exceptional trees, and trees 
in road corridors, parks, reserves and public open space, including in relation to: 

i.  landscape character and amenity; 
ii.  heritage and cultural values; 
iii. purification of air and rainwater; 
iv. releasing oxygen and storing carbon; 
v.  cooling of the built environment and waterways; 
vi. stormwater and erosion management; 
vii. biodiversity protection and enhancement. 
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b. Do so in a manner that: 

i.  recognises the interests identified in “Context”; 
ii. recognises the actual and potential adverse effects of a particular tree or group 

of trees; 
iii. avoids, remedies or mitigates those adverse effects. 
 

 
9.4.3  Policies - Trees 
 
9.4.3.1 Policy – Identification and Assessment of Trees  
 
a. identify and assess trees that make a significant contribution to the environment, and those 
that do so and are exceptional, having regard to the following: 
 

(i)  their botanical value;  
(ii)  their heritage value;  
(iii)  their amenity value;  
(iv)  their visibility and role in the landscape;  
(v)  their cultural connection and importance; 
(vi)  their ecological and environment value;  
(vii) their rarity. 
 

b. identify and assess any actual or potential adverse effects of those significant and 
exceptional trees. Where trees are on private land the assessment is to include an assessment 
of the impact and likely impact of the trees on: 
 

(i) the particular site on which the trees are located and its owner and occupiers; 
(ii) any neighbouring site and its owners and occupiers who may be adversely 

affected by the trees. 
 
c. The impact or likely impact of the trees on a site and its owners and occupiers is to be 
assessed in consultation with those owners and occupiers.  
 
 
9.4.3.2 Policy –  Deciding whether to protect and protecting trees 
 
a. evaluate whether the protection of a tree is appropriate, including whether any current 
protection ought to be continued. In so doing, the following (non-exhaustive) matters must be 
considered: 
 

(i)  the “Context”, the objectives and the preceding policies in this chapter; 
(ii) if the tree is on private land, whether the landowner agrees or disagrees with 

protection and the reasons for that; 
(iii) how and to what extent, if a tree is to be protected, actual or likely adverse 

effects of the tree can be avoided, remedied or mitigated. Factors to help 
avoid, remedy or mitigate such effects may include: 
- any assistance provided by the Council to help manage the tree; 
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- any incentives provided by the Council to the landowner; 
- granting an enduring consent that runs with the land for the landowner 

to manage the tree in a manner that is appropriate but less restrictive 
than would otherwise be permitted by this chapter; 

 (iv)  whether there are other better or less restrictive alternatives. 
 
 
b. It will not be appropriate to protect a tree where: 
 

(i)  the structural soundness and health of the tree has been significantly 
compromised;  

(ii)  the tree poses an unacceptable risk, including likely future risk, to safety, 
property, buildings, strategic infrastructure and electricity lines. In assessing 
this consideration is to be given to potential mitigation measures and their 
costs;  

(iii) protection may unreasonably restrict the repair of damage caused to buildings 
and property by the Canterbury earthquakes of 2010 and 2011; or 

(iv) the tree, if on private land, and its protection, would have more than minor 
adverse effects after taking any reasonable and permitted steps to avoid, 
remedy or mitigate adverse effects; or 

(v) its protection would result in an undue burden on the landowner and site. 
 
c. Where appropriate protect trees.   
 
d. If a tree on private land is to be or remains protected, then take or allow to be taken such 
steps as reasonably necessary to avoid, remedy or mitigate adverse effects so that they are no 
more than minor. These may include: 

(i) providing assistance to help manage the tree; 
(ii) providing incentives to the landowner; 
(iii) granting an enduring consent that runs with the land for the landowner to 

manage the tree in a manner that is appropriate but less restrictive than would 
otherwise be permitted by this chapter. 

 
 
9.4.3.3 Policy – Inappropriate physical works  
 
a. Protect from inappropriate physical works: 

i. Trees that are protected, particularly those significant trees identified as being 
exceptional; and any in public spaces that are exceptional; 

ii. Trees in road corridors, parks, reserves and public open space where they provide 
amenity value and/or collectively contribute to the character and environmental 
quality of the district, to the extent consistent with maintaining the multiple 
functions of road corridors, parks, reserves and public open space. 
 

b. Works to avoid, remedy or mitigate the adverse effects of a tree on private land so that 
those effects are no more than minor are not inappropriate. 
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9.4.3.4 Policy – Tree Maintenance 
 
a. Enable the maintenance and management of trees that are protected and trees in the road 
corridor, parks, public open space and reserves to:  
 

i. Ensure the continuing health, structural integrity and amenity value of the trees;  
ii. Where a tree is on private land: 

- enable the reasonable use and enjoyment of residential amenity of the property 
and surrounds; and 

- ensure that its actual and likely adverse effects on the site and the landowner or 
occupier, and neighbours, are no more than minor;  

iii. Minimise the risk from the trees to safety, property, buildings, strategic 
infrastructure and electricity lines. 

 
 
9.4.3.5 Policy – Trees and Utilities 
Where it would not be reasonable to locate a utility outside of the dripline due to locational, 
technical or operational requirements, ensure that the utility is appropriately designed, located 
and installed to maintain as far as practicable the specific values of the significant tree. 
 
 
9.4.3.6 Policy – Trees in Road Corridors, Parks, Reserves, and Public open space 
Road corridors, parks, reserves, and public open space are planted with trees: 
 
a. to enhance environmental, landscape, cultural, heritage social and economic values. 
 
b. to limit the need to rely on the protection of trees on private land. 
 
 
9.4.3.7 Policy - Felling of Trees  
 
a. Limit the felling of significant trees, except where there are no reasonable alternatives to 
maintaining the tree due to its age or condition; or the actual or likely adverse effects on the 
site on which the tree is located or its landowner or occupier, or a neighbouring site, are or 
would be more than minor after reasonable and permitted or consented steps have been taken 
to avoid, remedy or mitigate those adverse effects; and 

 
b. Avoid the felling of significant trees that are identified as having exceptional values, except 
where there are no reasonable alternatives; or the actual or likely adverse effects on the site 
on which the tree is located or its landowner or occupier, or a neighbouring site, are or would 
be significant after reasonable and permitted or consented steps have been taken to avoid, 
remedy or mitigate those adverse effects. 
 
c. Limit the felling of trees in the road corridor, parks, public open space and reserves having 
regard to size, location and species, except where there are no reasonable alternatives.  
 
d. Avoid the felling of trees with exceptional values in the road corridor, parks, public open 
space and reserves, except where there are no reasonable alternatives. 
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9.4.3.8 Deemed removal of protection 
 
a. If it is no longer appropriate to protect a tree, then its protection shall be deemed to be 
lapsed and the Council will provide to the landowner a certificate accordingly. It will remain 
protected until such time as that certificate is given. 
 
b. Whether protection is appropriate is to be assessed in the same manner as when a tree is 
assessed for protection. 
 
c. If it is no longer appropriate to protect a tree because of the deliberate and unpermitted or 
non-consented action of a landowner or public space operator, then the Council may take steps 
to have that person plant an appropriate tree in the same location and for that tree to be 
protected. 
 THE RULES 
 
The rules have not been altered due to their extent and because they will need to be informed 
by whatever objectives and policies are settled, but it is proposed that for significant trees 
there be the following changes or modifications of the current Council proposal. 
 
Permitted activities 
 
a. Provided they are undertaken in accordance with good arboricultural practice: 
 

i. minor pruning of any part of the tree; 
 

ii.  pruning of any growth that has occurred within the 3 years preceding the 
pruning; 

 
iii.   removal of any branch less than 150mm in diameter at the point of severance 

within the bottom third of the tree (measured from ground level to the top of 
the canopy), where the shape, form and branch habit of the tree is retained; or 

 
iv.  any pruning reasonably necessary to avoid, remedy or mitigate a nuisance or 

an imminent nuisance, including nuisance caused by shading, root penetration, 
and physical interference with buildings, paths and driveways and access ways, 
where the shape, form and branch habit of the tree is retained; 

 
v. any pruning that would be ordered under Part 6, subpart 4 of the Property Law 

Act 2007; 
 
vi. any pruning to avoid an unacceptable risk to safety;  
 
vii. any work to the extent reasonably necessary to avoid an imminent and serious 

risk to safety.  
 
b. Any pruning, maintenance, remedial work or treatment to any tree, including in any 

three year period a crown reduction of up to 15%, or a crown lift no higher than the 
bottom third of a tree, provided that it is recommended by, and undertaken by or 
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under the supervision of, a works arborist, and does not affect the tree such that it is 
no longer significant or significant and exceptional, as the case may be;  

 
c. Any works under the dripline that will not have a more than minor adverse effect on 

the health, shape, form and branch habit of the tree; 
 
d. Any works permitted pursuant to an enduring consent granted under 9.4.3.2 (c). 
 
 
Restricted discretionary activities  
 
It is proposed that: 
 
a. these include any works on or under the dripline of a significant, or significant and 
exceptional, tree that fall outside of the above.  
 
b. there be no potential for limited or public notification. 
 
Discretionary activities 
 
It is proposed that felling of a significant tree that is exceptional not have potential for limited or 
public notification. 
 
If a private landowner is to be potentially subject to such a process, then save for in emergencies 
so ought the Council and other public space operators when they seek to fell a tree with 
exceptional values (even though given the disparity in the approach to protection it will not have 
been formally protected as such). 
 
Discretionary factors: 
 
There be included the following factors: 
 
a. the interest of the landowner in being able to manage the landscape, including any benefit 
from not having to engage a professional arborist. 
 
b. the potential benefits of any proposed landscaping or other activity that may occur if the 
consent is granted. 
 
c. the adverse effects of the tree on the site, its landowner and occupants, and adjoining sites 
and their owners and occupiers; 
 
d. offers by a landowner to move the tree or plant or provide funds to plant a tree elsewhere in 
a public or private place; 
 
e. the ability of the Council to plant a tree or move the tree into a public space in a way that 
compensates in whole or part for the activity for which consent is sought. 
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