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1. Introduction 

1.1 These supplement our opening submissions of 8 August 2016 and highlight concepts 

considered important in Chapter 9.4 The focus is not on the language used, in part 

because we understand the Panel has drafting resources available.   

1.2 We do not deal here with the protection of our coast redwood and camperdown elm. 

Save for the general approach of Mr Ostash, no party no seeks their protection. Our 

concern is now focussed at promoting a fairer regime. We have not been privacy to 

any further consideration by the Council following the hearing of 10 and 11 August 

2016 (but expressed interest to the Council), therefore our submission is directed at 

its proposal of 29 July 2016.  

1.3 Chapter 9.4, as with other heritage chapters, allows significant interference with 

landowner rights. Where this is truly appropriate, it must be done in a way that is 

proportionate, rationally justified and achieves equality to the extent possible. It must 

also be fair and affordable for landowners.  

1.4 It cannot be the case that the Plan was intended to be applied, nor ought ever to have 

been applied, so as to allow the many adverse effects including distress apparent from 

submissions and during the hearings of 10 and 11 August 2016. They are, at best, 

unintended consequences, and ought to be guarded against. 

1.5 Except to the extent an activity is permitted, a discretion will be involved. This alone 

favours permitted activities where possible, as of course does Substituted Chapter 3.3. 

Objectives, policies and rules must be written so as to avoid unintended adverse 

consequences. 
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2.0 An example: the Copper Beech 

2.1 Take our copper beech. As an example of inequality, pursuant to proposed chapter 

9.4 we can, subject to restrictions, prune it in the bottom third. There can, at our cost, 

be further but still restricted pruning above that, by or under the supervision of an 

arborist. Significant pruning and felling require a restricted discretionary or 

discretionary consent.  

2.2 Yet an open space operator may, provided the work is done by or under the 

supervision of an arborist: 

P3 undertake any pruning, maintenance, remedial work or treatment of an open 

space tree. No consent is required;  

P2 fell a tree, subject to certain activity standards. They include a height limit of 

6 metres, but there are exceptions, for example if a tree is within certain 

electrical tolerance zones and continued pruning would be detrimental to the 

landscape value of the tree (P2.v.B).  

2.3 We may be exposed to limited or public notification. A public space operator is not.  

2.4 Ensuring the work is done by or under the supervision of an arborist is a sufficient 

protective measure for open space operators, yet not private tree owners, who must 

contend with a layer of consenting bureaucracy.  

2.5 As an example of the problem with discretions, at a cost of over $3,000 we supplied 

expert landscape and arborist evidence in respect of our three trees. The writer gave 

evidence. As regards the copper beech:  

(a) an eminent landscape architect, Mr Watson, in his statement of evidence of 1 

August 2016, describes the copper beech as magnificent but states: 

6.2  Its negative attributes include its density and the shadow it casts across the lawns, 
borders and house, even in the winter months. The amenity of the house and garden 
would be improved if the canopy of the tree were to be thinned and partially reduced 
in size. This would allow sunlight through to the house and lawn in winter months 
without compromising the need for shade in the summer months.  

(b) an experienced arborist who undertakes work on protected trees in the city, 

Mr Hammer, in his statement of evidence of 1 August 2016 states: 
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  3.5 Fagus sylvatica – Copper Beech Tree  

a. The client is not disputing the protection of this tree. It needs significant pruning and 
thinning for its health and to reduce shading of the house. Shading is shown in photos 
supplied by the client (Figures 6 and 7). The shading was apparent when I visited. I went 
inside the house and it was shaded in part on both levels. 

  4.0 Recommendations 

   Fagus sylvatica – Copper Beech Tree 

a. There does not appear to be a history of pruning. The crown could be thinned and 
crown reduced by 15% to allow light to pass through to the house and to remove 
deadwood.  

b. You have asked us to provide an estimate of cost for this work. Our fee is estimated 
to be $2,000. This does not include any costs associated with obtaining consent.  

c. This tree will require pruning annually to avoid re-shading of the house. 

(c) the writer’s evidence dated 3 August 2016 at paragraphs 30 to 37 outlines the 

problem with the shading of the old, cold house, the current pruning regime 

insofar as the copper beech is concerned and our ability to prune that tree 

(were we allow to, but we cannot, save for in the bottom third); 

(d) the above two statements of evidence included photographs. The shading 

caused by the large copper beech is indisputable; 

(e) the amended rebuttal statement of evidence of the very experienced Mr 

Cadwallader dated 5 August 2016 for the Christchurch Civic Trust and others, 

at paragraph 95, refers to and accepts Mr Hammer’s report regarding tree 

protection. In oral evidence on 10 August 2016 Mr Cadwallader at p88-89 

identifies that the copper beech tree requires work because it has probably 

not been pruned for five or so years (Mr Hammer also identified a lack of 

history of pruning). Mr Cadwallader gave oral and photographic evidence of 

the benefits of pruning.  

2.6 And the response of the Council? Mr Moohan in his rebuttal statement of evidence 

dated 5 August 2016 at page 4, paragraph 7: 

7.2(a) states that the copper beech may require some end weight reduction “in the 

future. This is allowed under the revised permitted activities for pruning.” That overlooks 

the point it cannot be done by a landowner and if it is of more than 5% a year 

or 10% in 3 years requires a restricted discretionary consent;  
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7.2(b) considers that the permitted activities for pruning will allow “some relief from 

shading”. Yet they do not allow even close to what has been recommended in 

our case: the restriction to 5% in a year, or 10% in three years, falls well short 

of the 15% recommended. Do we pay to have 5% done this year, and 4.7% 

next year (because they are cumulative, they total 10%)? Clearly the problem 

will worsen as the tree grows. 

2.7 As identified above our expert recommended 15% crown reduction would address 

shading and health concerns. Surely it must be possible to have a protected tree and 

have the shading and health concerns properly addressed as a permitted activity? If 

they are so mutually exclusive that a discretion is required to be exercised then 

protection ought not to occur. 

2.8 Mr Moohan’s evidence contains a hint of the imposition of a subjective judgment 

regarding what shading is or is not acceptable. This is precisely the type of approach 

that attracted concern in Decision 41 Waitakere District and Butterworth v Auckland 

City Council1 (referred to in our submissions of 8 August 2016).  

2.9 Are the views of two experts and the writer meant to be so easily cast aside? What 

about the views of other landowners who cannot afford to obtain expert reports? 

There are likely many who are suffering adverse consequences who would benefit 

from their trees being pruned, and who might then (as with us in relation to the 

copper beech) be more supportive of protection. Why would an arborist be sufficient 

for a public space operator when it is clearly not for us? 

2.10 Mr Thornton gave evidence on 10 August 2016 at page 127 that Mr Moohan 

introduced a “standard procedure where if someone was applying for tree work the Council wanted 

an arborist report so they would have to pay for that arborist report although there is no fee for the 

actual consent application.”  We have done this, yet the reports and our evidence  

regarding pruning are unaccepted by the Council.  

2.11 Regardless of whether the cost is a resource consent fee, or that of an arborist report 

in order to seek consent, the effect is the same.  It costs to seek Council consent to 

prune, and a landowner may be rebuffed, even where nuisance (in our case shading 

and the consequential effect on light and heat) is concerned. This does not foster 

confidence in a tree protection scheme.  This touches on an important issue: the 

                                                
1 Butterworth v Auckland City Council [2010] NZRMA 229 (A90/09, 22 September 2009, 2 October 

2009, Judge Newhook). 
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confidence to be fostered is that of the community in tree protection and that of the 

landowner in a fair and affordable scheme that takes account of Part 2 RMA matters. 

As is apparent from the current process, the Council’s approach has failed each.  

3.0 Incentives 

3.1 We would welcome a council contribution to pruning costs, but not in preference to 

anyone of lesser means. Limited funding ($14,000 per annum) ought to be reserved 

for those most in need. So long as there are others in pressing circumstances who 

have applied for a grant then we, and no doubt others, must solely bear the costs.  

3.2 We submitted that whether the burden of a tree was such that it ought not to be 

protected should be assessed having regard to permitted (rather than discretionary) 

activities and incentives. This allows the value the community places on a protected 

tree, as evidenced by its contribution to its management, to be taken into account (see 

our submissions dated 8 August 2016 paras 6.2 to 6.10).  

3.3 Mr Matheson in his oral evidence of 10 August 2016 at page 62 takes issue with 

certain concepts suggested for Chapter 9.4. He refers to 9.4.3.2.D, shown on page 34 

of our submissions, and suggests it is outside of the District Plan. In part it addresses 

assistance and incentives.  

3.4 Assistance and incentives are not outside of an RMA plan. Account may be taken of 

them. Instead, offering incentives is beyond the policy of the Council. The provisions 

ought to allow for assistance and incentives to be taken into account, lest the Council 

in future places a higher value on private protected trees, as is the case in the Nelson 

district, an example given by Mr Cadwallader, where the Council meets pruning costs.  

4.0. The objective 

4.1 The objective is imbalanced. No satisfactory reason has been advanced for why it 

would be problematic to introduce balance, nor how the hierarchical requirement of 

the RMA is achieved by the current scheme.  

4.2 The problem with the objective is apparent from the course of this process. The 

proposed chapter 9.4 filed with the Council’s closing submissions of 20 May 2016 

lacked any equivalent of its now-proposed clause 9.4.2.1.b.iv., which allows account 

to be taken of whether the tree and its location significantly compromises the 

reasonable use and residential amenity of the site (a formulation that still does not 

capture properly all Part 2 RMA matters and sets too high a threshold). 
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4.3 The change only occurred in the context of this recent process (Mr Matheson 

commented on part of that at paragraph 8.1 of his statement of evidence of 29 July 

2016.) Put simply, until recently the objective was insufficient to inform what is now 

proposed by the Council. And that changed proposal arose only following the Panel 

determining that affected landowners should be heard from (for which we and it is 

clear many are very grateful).  

4.4 A better approach is reflected in the Council’s most recent proposal for historic 

heritage, objective 9.3.1, which is directed at the contribution of historic heritage 

being maintained: 

“… in a way which … 

  a.  enables and supports the ongoing use and adaptive re-use of historic heritage; 

b. facilitates the retention, repair and reconstruction of damage heritage items; and 

c. takes into account the condition of buildings, particularly those that have suffered 
earthquake damage, and the effect of engineering and financial factors on the ability to 
retain, restore and continue using them. 

4.5 That is still less direct than our preferred formulation on page 33 of our submissions 

(9.4.2.b), but it illustrates that balance is possible. (The above requires that the council 

“c. takes into account …” certain matters; we prefer that tree protection be achieved “b. 

…in a manner that” avoids, remedies or mitigates adverse effects; otherwise the 

vagueness of discretion can creep in to a greater degree at lower levels and in practice.)  

5.0 The threshold and Part 2 RMA 

5.1 The threshold should be high and include a standard against which there can be 

assessment. As an example, Chapter 9.3 Historic Heritage refers to places “of 

importance to the district….” (9.3.2.1.). This is not to be taken as an endorsement of 

Chapter 9.3, but against that approach the current proposed Chapter 9.4 in simply 

referring to “significant” trees is lacking.  

5.2 To justify protection, and to perhaps achieve consistency with Chapter 9.3, a tree 

ought to be of importance to the district, region or nation to be eligible for protection. 

5.3 Our submission identifies separate stages - identification, assessment and 

consideration of whether protection is appropriate. All relevant Part 2 RMA matters 

ought to be taken into account in those stages.  
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6.0 Nuisance pruning and felling 

6.1 The rules proposed in our submissions of 8 August 2016 would permit nuisance to 

be addressed, by way of a suite of permitted activities. Several bear elaboration. 

6.2 Proposal a.v on page 36 permits “any pruning that would be ordered under Part 6, subpart 4 

of the Property Law Act 2007.” The use of the future tense is deliberate, otherwise a 

neighbour will need to incur the cost of applying for an order, and the tree owner 

must incur at least some cost, even if the relief sought under the Property Law Act 

2007 is not opposed. If it is clear relief would be ordered under the Act an application 

ought not to be necessary. It will only aggravate any neighbour tensions.  

6.3 We note that an order cannot be made in respect of a tree subject to a requirement 

lawfully made by a heritage protection authority under RMA, Part 8 (see s336(2) 

Property Law Act 2007). 

6.4 Our proposed wording is inadequate. It ought to include “and felling”, because pruning 

and felling can be ordered. Work ordered under the Property Law Act 2007 ought 

not to be a controlled activity. This would mean two legal processes are required.  

6.5 Any pruning ordered or that would be ordered that falls within the usual permitted 

level for a landowner should be able to be done by the landowner as a permitted 

activity. Any that would normally require arborist input should be a permitted activity 

if done in that way. Any above that should be permitted with a single activity standard: 

the work should be done by or in accordance with the advice of an arborist. What 

more could possibly fairly be required, especially when public space operators would 

have no additional burden?  

6.6 The exception is felling which ought not to require an arborist if ordered under the 

Property Law Act 2007. Many people, including landowners, without specific level 4 

or higher arborist qualifications, can fell trees. To require an arborist is to impose 

unnecessary cost. It may be, for example because of physical ability or safety 

concerns, a person may use an arborist, but the plan is not the place to articulate 

health and safety requirements that are governed by detailed standalone legislation.  

6.7 The phrase “by or under the supervision of an arborist” has sometimes been used. It is 

preferable if it is “by or in accordance with the advice of an arborist” to avoid the need to pay 

an arborist to be present (ie supervise) while a landowner prunes branches. There 

must be many situations in which it is sufficient for an arborist to recommend that a 
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landowner removes certain branches without personally overseeing that at some cost. 

The Council can give guidance where appropriate, and plenty of guidance is available 

in books, courses and other publicly available material (eg the NZ Arboricultural 

Association Amenity Tree Pruning Guidelines).2 

6.8 Howsoever worded, annual growth (or up to say 3 years cumulative growth, 

recognising that pruning may not be annual), nuisance and imminent nuisance ought 

to be able to be addressed by way of a permitted activity.  

6.9 The simplest and fairest approach is to allow landowner pruning in all parts of a tree 

up to a certain extent (eg so long as it does not have a major long term impact on the 

shape, health or structure of the tree; acknowledging that any pruning will affect a 

tree), and then any other tree maintenance and pruning by or in accordance with the 

advice of an arborist. The latter more fairly approximates the public space provisions. 

The former reflects that open space operators employ arborists as a matter of course 

(often using tax or rates moneys), but landowners do not and cannot have recourse 

to public funds.  

7.0 Safety 

7.1 Our submissions, page 36, suggest permitted activities directed at safety, being: 

a.vi any pruning to avoid an unacceptable risk to safety. This is intended to capture 

both absolute safety risks and those risks that are considered unacceptable by 

legislation or common law. For example, it would be unacceptable for a tree 

to not be pruned or remain if it would be a breach of health and safety 

legislation. However, that legislation is directed at employee and contractor 

protection. A broader approach is required to cater for safety risks outside of 

those contexts; 

a.vii any work to the extent reasonably necessary to avoid an imminent and serious 

risk to safety. This is copied from the UK provisions shown in paragraph 

4.31, page 14 of our submissions. 

7.2 The language ought to be widened to include felling, certainly where there is an 

imminent and serious risk to safety. The earthquakes are an example of a 

                                                
2 http://www.nzarb.org.nz/site/nzarb-demo/files/PDFS/Pruning_Guide_Apr2011.pdf 
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circumstance that may mean that urgent felling is required, yet it is impracticable to 

obtain consent. There are also other acts of god, eg storm damage.  

 

8.0 Management plans 

8.1 In paragraph 6.8 of our submission of 8 August 2016 and proposed permitted activity 

d on page 37 we included “Any works permitted pursuant to an enduring consent granted under 

9.4.3.2(c).” 

8.2 These propose management plans that run with the land. It should be clearly stated 

that they are not an opportunity to impose conditions on already permitted pruning, 

but instead to allow more expansive pruning. They might, for example, permit all 

pruning reasonable to ensure that a tree does not pose a greater nuisance or have 

higher adverse effects than those apparent at the time of protection. This, in any 

event, would be a useful permitted activity.  

8.3 If offered at the outset they may materially impact on the burden and the landowner’s 

view of protection. For example a landowner may not oppose protection if it includes 

permission to manage the tree so as to prevent a particular mischief. It should run 

with the land, otherwise a landowner may face a capital loss in selling to a person who 

cannot be assured that the mischief can be managed within an existing permit.  

8.4 Plans should be available at no cost, and also to those with currently protected trees. 

9.0 Works under the dripline 

9.1 All works under the dripline including earthworks are proposed to be restricted 

discretionary activities (RD 5). The definitions chapter filed on 11 August 2011 (see 

page 54 Closing submission of Council for Chapter 2) defines earthworks as including 

any disturbance of earth, rock or soil on a site. It is clearly overbreadth in the current 

context.  

9.2 Planting a lily under a protected tree would be earthworks. As would be digging over 

weeds and turning over the topsoil under a protected tree in a garden. If we take the 

copper beech, the area to its dripline extends over 200m2 and includes much garden. 

It includes a fence line and we shortly may remove and replace a fence post. Must we 

obtain a consent? Work under the dripline should be permitted so long as it does not 

endanger the health or structure of a protected tree. 
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10.0 Deemed removal of protection  

10.1 Mr Matheson appears to challenge a proposed deeming provision, found at page 36 

of our submission (9.4.3.8). We do not wish to enter into discourse as to style (we 

have said we are not RMA experts; and perhaps a deeming provision is not possible), 

but wish to address the important underlying issue. The provisions contain a 

mechanism for a tree to be protected, but do not contain a mechanism for it to be 

unprotected, save by felling with a consent. Logically: 

(a) wherever protection is dependent on a threshold, then if that threshold is later 

breached in a way not reasonably able to be remedied, then protection should 

lapse; 

(b) otherwise a landowner bears the burden of protection for something that 

does not warrant that protection. This is neither rationally justifiable nor fair. 

10.2 To allow lapsing may, in some cases, mean a tree is lost. In others, it may mean the 

landowner will be able to manage the tree as best as he or she can.  

10.3 We proposed a deemed lapsing of protection to avoid the type of circumstance 

advised to us by the Council this year as regards our uninsurable earthquake damaged 

house – there is no ability to remove protection save by a plan change, for which the 

Council requires a $12,000 deposit. This cannot be fair let alone for a tree. Nor can it 

be right to have to apply to fell and then fell, when all that is wanted is to retain and 

self-manage a problematic tree. 

10.4 The point is not without application. As a result of the recent process there have been 

identified quite a few trees where protection is not appropriate and no longer sought. 

But there may be more, for example amongst those whose trees were originally 

proposed to be protected and whose assessments did not property take account of 

Part 2 RMA matters.  

10.5 The short point is that District Plan development processes risk capturing the tip of 

the iceberg (perhaps more in this case because of the way it progressed). That risk is 

aggravated where, as here, the Council chose to deal with certain Part 2 RMA matters 

only in response to submissions (see our submission of 8 August 2016 regarding the 

s32 process; an approach of concern given the intrusive nature of protection). The 

provisions must be written so as to cater for all, including those not yet heard.  
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10.6 The threshold for lapsing of protection should be the same as that for protection. 

11.0 Conclusion 

11.1 We do not oppose protection provisions. But where they bite is in the overly 

prescriptive, intrusive and costly (to the landowner) way they are written and 

administered.  

11.2 The scheme in the Council’s closing submission of May 2016 was especially lopsided 

and burdensome. Its proposal of 29 July 2016 is less so, but still fails to properly take 

account of part 2 RMA matters, despite them being so well known:  they were 

articulated in publicly available cases and decisions, which cases were identified in our 

supplementary submissions of 7 July 2016. It also fails to properly reflect Substituted 

Chapter 3.3. 

11.3 A significantly more balanced, fair and low cost regime is necessary. Such a regime 

would better serve the interests of all, including the interest in protection. The less 

harsh the consequences, the more welcome protection will be. 

11.4 Confidence will be better served by increasing the number and extent of permitted 

activities, so as to minimise cost and the potential for subjective decision making. 

Outside of the scope of this review, the Council may wish to reconsider the way the 

scheme is administered, so as to better promote the confidence of the public and 

landowners.  

 

 

 

 

____________________________ 

                A.J.F. Wilding 
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