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DAY 2 – 11 August 2016 

 

  [9.32 am] 

 

SJH:   Yes, thank you 5 

 

MR CONWAY:   Good morning, sir, members of the Panel.  I should just 

briefly update you, we have filed this morning, I appreciate quite 

recently, the Memorandum updating the tables that we had attached to 

our opening legal submissions.  The version that I have filed has the 10 

colour showing changes in red, we have got hard copies here as well, 

unfortunately not - - - 

 

SJH:   We have hard copies, the Secretariat had printed them off. 

 15 

MR CONWAY:   Thank you. 

 

SJH:   Just two things Mr Conway, firstly, I think as submitters come forward – 

they probably have not seen the list so it would be useful if you just 

indicated the Council’s position because it is what you tell us which is 20 

the Council’s final position of course. 

 

 And the second thing is, I think there are still three trees – Ms Dawson 

has had a look at this, I was doing something else – but there are three 

trees that do not seem to appear on either list of submitters that are here 25 

today.   

 

MR CONWAY:   Yes. 

 

SJH:   So if you could identify those to Mr Conway. 30 

 

MS DAWSON:   I will do that now.  I mean, they might be there and I might 

have missed them, but the ones that I cannot find is the 189 

Papanui Road, T970, and Merivale Mall tree that is first up this 

morning.  And then the ones – it is T782, which is 19 Joyce Crescent, 35 

Ilam, which is the Halstead’s tree, I cannot find the Council’s position 

on that.  And then down at 11 Campbell Street, which is Mr Seddon-

Smith, there are two trees on that site and the Council has listed one of 

them twice but not the other one. 

 40 

MR CONWAY:   Oh. 

 

MS DAWSON:   So they have listed 479 twice but 478 I cannot find in the 

lists.  But apologies if they are there and I have missed them. 

 45 
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MR CONWAY:   Thank you.  I will just check up on that last one but I think – 

in terms of the first two, these will be covered by ones where there 

have been the data error, so the Council has not - - - 

 

SJH:   They are just simply abiding our decision. 5 

 

  [9.35 am] 

 

MR CONWAY:   They are abiding your decision. 

 10 

SJH:   Right. 

 

MR CONWAY:   So table 3, just to make sure it is entirely clear, is trees where 

there has been a reassessment by the Council’s arborist or Mr Sard in 

the last round of evidence, and therefore we can present the Panel with 15 

confirmed recent data on those, so they are not affected by the data 

error, but the Council had previously indicated those were coming off 

based on the threshold adjustment, and therefore were not going to take 

the position on those particular trees, we are simply presenting that 

information for your consideration. 20 

 

 So I think the situation with the first two trees Ms Dawson has read out, 

are ones where they were affected by the data error, based on the data 

following the mediation agreement, which is not affected by the error, 

they are sufficient to meet the mediated threshold, but the Council had 25 

indicated in its evidence for this resumed Hearing that they would 

come off due to the threshold adjustment, and on that basis, the Council 

is abiding the Panel’s decision on those. 

 

JUDGE HASSAN:   All right, so can I understand that too, in other words 30 

when it comes to that assessment column for those two, the Council 

does not have anything to assist us with in regard to how the Council 

sees that, it is a matter of what the submitters are telling us? 

 

MR CONWAY:   Correct, sir. 35 

 

MS DAWSON:   Thank you. 

 

SJH:   Thank you, anything else Mr Conway? 

 40 

MR CONWAY:   Yes, the only other update is since I have filed this, I have 

been informed that T1108, which is Mr Harty’s tree at 28 

Seamount Terrace, needs to move to table 1, t is on table 2 at the 

moment on page - - - 

 45 

SJH:   So T1108? 
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MR CONWAY:   Yes, at page 8 of the memorandum near the top, you can 

strike a line through that and move that one to table 1.  And I am 

instructed the reason for that is due to the trees level of significance in 

relation to its size and suitability on the site, so the Council is happy for 5 

that one to come off the schedule.  So T1108 goes on to table 1.  And 

Mr Harty has been advised of that this morning. 

 

 And in relation to the submitters who are here this morning or who 

were here about 15 minutes ago, I have given as many of them as 10 

possible an update. 

 

SJH:   Thank you, that is very helpful, Mr Conway, thank you. 

 

MR CONWAY:   Thank you, sir. 15 

 

SJH:   Just before we start, Mr van der Wal, you have got all the information 

you were seeking yesterday? 

 

MR VAN DER WAL:   Yes, thank you, sir, and that was very helpful, and just 20 

responding to that, sir, in relation to tree 568, that is the tree at 

88C Clyde Road and in view of the evidence that was brought 

yesterday which obviously the Trust did not have prior to yesterday, it 

now agrees that that tree can be removed from the schedule, sir.   

 25 

SJH:   Thank you, Mr van der Wal. 

 

MR VAN DER WAL:   Sir, in response to tree 777, that is 416 Ilam Road, just 

some clarification in terms of – that was the tree where the submitter 

stated that Mr Sard had not made any comments. 30 

 

 Perhaps Mr Cadwallader’s evidence was insufficiently clear on this, but 

it was the first visit so not the second round of revisits but the original 

second revisits, where Mr Sard makes those comments, and if it is of 

any assistance to the Panel, Ms Lowe in her rebuttal evidence at 35 

paragraph 38.2 provides the reference to that particular quote and 

where it came from, sir. 

 

SJH:   All right, but the Trust position remains the same on that tree does it? 

 40 

MR VAN DER WAL:   It remains undecided sir because Mr Cadwallader has 

gone back to Nelson and has been unable to reassess the tree in view of 

what has come up yesterday, sir. 

 

SJH:   Okay, thank you. 45 
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MR VAN DER WAL:   And that is likely to be the position for a number of 

trees. 

 

SJH:   I mean, I can understand that, we would not expect them to stay in the 

circumstances, but that is a matter that can clearly be closed off in your 5 

closing legal submissions which will direct at the finish, and you can 

give us an update on individual matters. 

 

MR VAN DER WAL:   Yes, sir, and it may well be that the Trust takes a 

position that there are a number of trees where it filed evidence on a 10 

certain set of data that it knew about, matters have changed and it is a 

matter for the Panel to weigh up and it will abide the decision of the 

Panel. 

 

  [9.40 am] 15 

 

SJH:   So what has occurred, in a sense, placed you in the same position as the 

Council to some extent? 

 

MR VAN DER WAL:   Yes, sir. 20 

 

SJH:   Understood, thank you. 

 

MR CONWAY:   Sir, we have tracked down T478 and 479 and they are in 

table 1 and 2 respectively in the reverse order, so table 1 has T479, is 25 

the third line, and then table 2 has T478. 

 

SJH:   Sorry, the first one was? 

 

MR CONWAY:   T479. 30 

 

SJH:   Right, so 479 is on the remove list? 

 

MR CONWAY:   Yes. 

 35 

SJH:   And the other one - - - 

 

MR CONWAY:   T478 is on table 2 which is the retain list. 

 

MS DAWSON:   What threw me is that 479 came up again in red on the 40 

remove list, over the page as well, but that is the same tree, they are 

both 479? 

 

MR CONWAY:   Yes apologies, it looks like we have doubled up on that tree. 

 45 

SJH:   All right, well that is clarified for us.  Thank you, Mr Conway. 
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MS DAWSON:   Thank you. 

 

SJH:   All right, we will go straight to the first submission, Ms Dolan from 

Merivale Mall, if you just come forward to the microphone please.  5 

 

 Ms Dolan you wish to speak to the submission rather than give 

evidence? 

 

MS DOLAN:   Yes, I did submit some photo evidence though. 10 

 

SJH:   Yes, we have that but this is your opportunity to speak to it. 
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<NICOLA DOLAN [9.41 am] 
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MS DOLAN:   Thank you.  My name is Nicola Dolan, I am the centre manager 

at Merivale Mall.  I am employed by AMP Capital Shopping Centres 

and we manage the property on behalf of TEL Property Nominees. 

 

 The tree that we are talking about, tree 970 is located in the far corner 5 

of our car park, on the screen there it is the large one on the top left 

hand side, that is it there. 

 

 So it sits outside of our car park in a barked area, it has its own little 

sort of protected bark spot.  So our concerns about the tree being listed 10 

relate, in particular, to the rules requiring consent for any works or 

construction that involves the disturbance of the land including 

earthworks, vehicular traffic, sealing or paving excluding earthworks, 

authoritative vehicles within the drip line of the tree, and potentially 

constrain the reasonable and functional use and development of this 15 

part of the site. 

 

 So that part of the site at the moment has basically been left alone 

because of the significant tree and it is not that we want to remove the 

tree, but we would like the opportunity to beautify that area and 20 

incorporate it in to our landscaping works that we are looking at doing 

around the circumference of the car parking area.  But at present, the 

rules would require that we apply for consent to do that and it falls, if 

you like for want of a better term, into the too hard basket. 

 25 

 We understand that we are in a commercial core zoning and the land on 

which the tree is located, the rules require one tree per 10 metres of 

road frontage and one tree for every five parking spaces.  We meet 

those standards at present and our intention, again, is not to remove the 

tree but rather to incorporate it into any other works that we are doing 30 

in that area.    

 

 There are some pictures that show the lack of beautification in that area 

and the isolation that that tree – the tree is isolated and not really 

incorporated as part of the Centre, at the moment it sits right outside the 35 

boundary of the car park. 

 

 Do you have those images? 

 

SJH:   We have them in front of us. 40 

 

MS DOLAN:   So the dripline of the tree is right extended also, so it almost 

prohibits anything in that entire area. 

 

SJH:   Thank you. 45 
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MS DOLAN:   I do not have anything else to add. 

 

SJH:   All right, we will just see if there are any questions.  Ms Huria? 

 

  [9.45 am] 5 

 

MS HURIA:   Yes, thank you, sir.  Could we have that first slide you put up 

again.  You said that it was isolated, but looking down on it, it does not 

seem isolated, it seems to be part of the grouping of trees? 

 10 

MS DOLAN:   When I say isolated, it is outside our little – so we landscape, 

there is grass and stuff right up to the corner of where the tree is, almost 

where the A is for Akela Street, and then it does not continue again 

until where it says “Aikman Road” and you can see that little red car 

there, so it does not get included in our sort of Centre landscaping plan, 15 

is probably more what I meant by saying that it was isolated. 

 

MS HURIA:   I am not sure I – can you give me anymore on that? 

 

MS DOLAN:   I will just have a look at my pictures and see – you can see this 20 

picture here, yes that one, if you see the hedging runs behind the tree - - 

- 

 

MS HURIA:   Yes. 

 25 

MS DOLAN:   - - - rather than perhaps on the boundary line of the Centre and 

the road, so it sits outside the hedging of the Centre so it is not included 

in our sort of garden plan and maintenance area.  Does that make 

sense? 

 30 

MS HURIA:   Yes, thank you for that. 

 

SJH:   Thank you, Ms Dawson. 

 

MS DAWSON:   Just one question, so the kerb that is shown in this photo in 35 

front of us now, that is actually on the street side, not a kerb to the car 

parking area? 

 

MS DOLAN:   Yes, yes, no that is the street, that is Akela Street, right there.  I 

believe our boundary runs about 500 mil in from that kerbing.    40 

 

MS DAWSON:   So is it that the mall thinks that having cleared ground under 

this tree is somehow less attractive? 

 

MR DOLAN:   I would like to see it grassed and planted around there and be 45 

able to be used as an area for our staff perhaps to sit and have their 
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lunch, it is actually quite a big space but with that drip line of the tree, 

we are really unable to do anything there.  I think it could be used and 

beautified quite nicely. 

 

MS DAWSON:   Right, thank you very much, thank you.  5 

 

SJH:   Judge. 

 

JUDGE HASSAN:   Have you gone to the stage of getting say, an arborist, to 

look at what could be done under the drip line? 10 

 

MS DOLAN:   The advice that I have had from our arborist and gardeners is 

that the earth there is quite compacted and the roots are quite close to 

the surface, so they would want to do a bit of work preparing the area 

even to plant some grass. 15 

 

JUDGE HASSAN:   So in terms of the Mall’s intention to leave the tree in 

place, has the arborist advised that that can be done? 

 

MS DOLAN:   We have not really quite got that far yet.   20 

 

JUDGE HASSAN:   All right, thank you. 

 

MS DAWSON:   But the tree is healthy. 

 25 

SJH:   The landscaping strip around the car park, was that part of your resource 

consent? 

 

MS DOLAN:   I am not sure, I would not be able to answer that right now. 

 30 

SJH:   Okay, all right, thank you very much. 

 

MS DOLAN:   Thank you. 

 

<NICOLA DOLAN WITHDREW [9.48 am] 35 

 

SJH:   Mr and Mrs Kelland.  Where does this one sit, Mr Conway. 

 

MR CONWAY:   This one is on our table 1 de-listing. 

 40 

SJH:   So Mr and Mrs Kelland you understand that the Council’s position is not 

shared by the Trust, the Civic Trust, but the Council’s position is that 

your tree should be removed from the list. 

 

MR KELLAND:   Yes we do.  We would still like to make our submission. 45 
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SJH:   No, no - I am just making sure you are aware of that fact before you 

start, so you just go ahead and tell us what it is you are concerned 

about. 

 

5 
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<HAMISH AND RONENE KELLAND  [9.48 am] 
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MR KELLAND:   My name is Hamish Kelland and this is my wife Ronene, 

and we are speaking on behalf of ourselves along with the tree owners, 

Sarah Baxter and Blair Forgie, their neighbours, Ron and Shirley 

Burgess, that is Ronene’s parents, and our daughter Sarah, a health 

professional. 5 

 

 So we are here to present our reasons why we think the karaka tree, 

T965 at 62 Nayland Street, should not be on the protected list and if we 

could have a look at our slide one. 

 10 

MR VAN DER WAL:   Sir, I hesitate to interrupt, but I have just received 

instructions that the Trust does not oppose this tree to be removed. 

 

SJH:   The removal of this one, all right, well we have got – so we have got 

consensus from both sides of the debate, if I can put it this way, that the 15 

tree can be removed from the list.  But you have come, so by all means 

go ahead and make your submission. 

 

MR KELLAND:   We will be brief. 

 20 

SJH:   That is all right, you take your time. 

 

MR KELLAND:   So this is a large evergreen tree directly to the north of Ron 

and Shirley’s house and yard.   

 25 

  [9.50 am] 

 

 Just a little history. In the early ‘90s this tree was topped at 

approximately four metres and, if the Panel can see there, as a result of 

that there is a ring of stems that are emanating from the base and 30 

accordingly at the latest inspection the structural rating was 

downgraded by Ed Sard to fair.  So if you look at it essentially it 

appears as a cluster of approximately seven trees and because of this it 

has a large lopsided canopy which extends over the boundary of the 

fence to the south and that is where Ronene’s parents are living. 35 

 

 So the sheer size of the canopy in proximity to the neighbour’s living 

area means that remedial pruning is not an option.  To stop the shading 

you would have to cut so much off it would severely compromise the 

structure and shape of the tree.  This is also noted by Shane Moohan in 40 

his assessment “with limited pruning options” was part of his wording 

there. 

 

 So the tree has no historic, social, spiritual or recreational value to the 

area.  The tree is obscured from public vision from both Nayland Street 45 

to the north and Wiggins Street from the south by two double storeyed 
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houses.  The tree offers little landscape appeal as 62 Nayland Street has 

several large specimen trees already in the backyard.  So if we go so 

slide 2 now if we could, thank you. 

 

 We did a brief drive around in Sumner, a 15 minute drive around and 5 

obviously didn’t get down all the streets or do the hill area, and noted 

that there are numerous other karaka trees in Sumner.  Many of these 

are single trunk specimens which are better examples of the species. 

 

 The tree drops huge numbers of poisonous fruit and this is a nuisance 10 

to the owners, Sarah and Blair have got young children.  It is especially 

stressful to Shirley, Ronene’s mother, who has osteoarthritis in both 

knees and she struggles to pick them up before the grandchildren 

arrive.   

 15 

 Because of the close proximity on a windy day these berries have got a 

tendency to blow actually right into the living area there and I will 

leave Ronene to - - - 

 

MRS KELLAND:   The most significant impact is the shading, the tree is 20 

located to the north less than three metres from my parent’s living area, 

and there is another slide here.  Shane Moohan’s solar study, and I 

think there is another slide there where we just scanned before that.  

You might not be able to see that but anyway it indicates that in July 

the tree shades virtually the whole house from 10 am to sometime 25 

between 12 and 2.   

 

 We can categorically state that this is much closer to 2 and we think 

special consideration should also be given when conducting these solar 

studies for the residents of Sumner who live close to the cliffs of 30 

Richmond Hill.  My parents live only a block away from Richmond 

Hill which is to the north and in winter the sun sets behind Richmond 

Hill mid afternoon so morning sun is absolutely essential to northern 

Sumner residents. 

 35 

 My dad turns 86 next month, my mum is 84, they face exorbitant 

power bills which they can ill afford.  We both spent a significant 

proportion of last year living at their house as they were unwell and we 

can confirm this tree has an imposing presence.  As well as stopping 

the sun it also stops the light because of the large evergreen canopy.  40 

We also noted that even on warm sunny days, due to the effect of 

transpirational cooling, the house is always cold.   

 

 Living in this dark and cold environment is having a significant impact 

on their health and wellbeing.  My dad is a keen gardener but has found 45 

the lack of direct sunlight has meant that vegetable gardening is not an 
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option for much of the year.  My mum loves her roses and flowers but 

of course nothing like this will grow under these shady conditions. 

 

 Both my parents have spent time in hospital last year.  My mother had 

to have three major operations and as she was mostly housebound the 5 

lack of sun and light has had negative consequences on her recovery.  

My parents’ submission certainly confirms the negative effect this tree 

is having on their health and lifestyle.  You will also note one of the 

submissions is from our daughter, Sarah, who is a health professional 

and she also fully endorses this assessment. 10 

 

 We fully support the protection of significant trees however due to the 

many reasons that we have outlined poor structure, poisonous berries, 

evergreen nature, sheer size and close proximity of the tree to my 

parents’ house, the effect on light and shading, all of these things are 15 

having a negative impact on their physical wellbeing and mental health 

and we believe this tree should not continue to have protected status. 

 

SJH:   Thank you.  I will just check if there are questions, I imagine given the 

position of the Trust and the Council there won’t be.  Ms Huria? 20 

 

MS HURIA:   No, thank you, sir. 

 

SJH:   Ms Dawson? 

 25 

MS DAWSON:   No, thank you for coming along. 

 

SJH:   Judge? 

 

JUDGE HASSAN:   No. 30 

 

MR KELLAND:   Okay, thank you. 

 

MRS KELLAND:   Thank you. 

 35 

<RONENE AND HAMISH KELLAND WITHDREW [9.55 am] 

 

SJH:   Now, Mr and Mrs Halstead, what is the position with this tree, 

Mr Conway? 

 40 

MR CONWAY:   Sir, this is one of the ones where the Council is abiding the 

Panel’s decision. 

 

SJH:   Okay, thank you.  I would just note that I know Mr and Mrs Halstead 

socially so I will take no part in consideration of this matter and I will 45 

hand over to the deputy chair. 
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<NOELINE AND DAVID HALSTEAD [9.56 am] 
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JUDGE HASSAN:   Good morning, just when you are ready. 

 

MR HALSTEAD:   My name is David Halstead, this is my wife Noeline.  We 

live at No 19 Joyce Crescent and the tree in question is at the back of 

our boundary, it overhangs both our garage and the neighbour’s house.   5 

 

 We have lived in this property for 25 years and at the time when we 

bought the house we didn’t know it had a preservation order over it.  

We subsequently learnt that.  Recently No 17 has just sold, the new 

purchaser of that property wasn’t made aware that it was a specified 10 

tree too.   

 

 So we have photographs of the property, you can see it looks more like 

Sherwood Forest with large numbers of trees.  We are not averse to 

having this tree but we just wish the right to. 15 

 

SJH:   Bring up the photographs. 

 

MRS HALSTEAD:   I would just like to reiterate what David has said, that it is 

not our intention to fell the tree but we would like the right to make that 20 

decision in the future or future owners to be able to make that decision 

rather than have it on the list.   

 

 We have 12 large specimen trees on our property, which you would 

have seen in that picture that was up there, and this is one right down 25 

the end of a private drive.  It is a large copper beech which goes over 

the neighbour’s garage and house as David has said.  It is of some 

concern in high wind.  Some branches have been removed some years 

ago, which we got a resource consent to do, and that has left it with a 

slightly lopsided look.   30 

 

 The tree was originally put on the list by the owners of the property, 

they sought for this to be done because we found out afterwards that 

there was a dispute with the neighbours living in the house at the time 

and they wanted to make sure that that tree was protected.  At that time 35 

it was a much smaller specimen than it is now. 

 

 You will see from the photo there in front of you that it has got quite a 

large trunk and the roots go under that house that you can see in the 

photo and out under the drive constantly lifting any paving and that is 40 

the entrance to our garage and the neighbour’s.  It has quite a bit of 

deadwood in it.   

 

 With all the information that has come out to us by email it has been 

really hard to keep track and what you stated this morning is that our 45 
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tree doesn’t appear to be on the lists that have been circulated recently 

so we are little confused as to where we stand now? 

 

JUDGE HASSAN:  Yes, well, effectively what the Council has explained to us 

is that you are in the category where the Council is saying “We will 5 

abide the Panel’s decision”. 

 

MRS HALSTEAD:   Right. 

 

JUDGE HASSAN:   And so we are listening to what you have got to say in 10 

order to determine what the best outcome is on the evidence and in 

terms of what you have got to say. 

 

MRS HALSTEAD:   Well, I think that is about it really. 

 15 

JUDGE HASSAN:   All right, thank you.  Ms Huria? 

 

MS HURIA:   No questions, thank you, sir. 

 

JUDGE HASSAN:   Ms Dawson? 20 

 

MS DAWSON:   Just to make sure, could we have the google map up again 

please.  The red dot of course is on your property, I know it is very hard 

but can you - - - 

 25 

MRS HALSTEAD:   The house is the one at the back at the very end on its 

own.  Yes, you are right on it. 

 

MS DAWSON:   Which has got a 17 over its roof? 

 30 

MRS HALSTEAD:   Yes, 17. 

 

MS DAWSON:   It has got 17 on its roof even though - - - 

 

MRS HALSTEAD:   Yes, and over our garage roof and over the drive. 35 

 

MS DAWSON:   And where the arrow is pointing at the moment, is that the 

tree? 

 

MRS HALSTEAD:   The exact tree. 40 

 

MS DAWSON:   The exact tree? 

 

MRS HALSTEAD:   Yes, that is it when it is leaf I would think and that is why 

it looks quite furry. 45 
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  [10.00 am] 

 

MS DAWSON:   Yes. 

 

MRS HALSTEAD:   But you can see the other specimen trees all around that 5 

we look after and maintain and enjoy on our property, including five 

maples on the berm that belong to the Council. 

 

MS DAWSON:   So there are trees behind the house that has got the 17 on its 

roof and then there are lots more trees down on Joyce Crescent? 10 

 

MRS HALSTEAD:   They come in off Hamilton Avenue. 

 

MS DAWSON:   Oh, I see. 

 15 

MRS HALSTEAD:   I don’t know about those. 

 

MS DAWSON:   And that is the driveway coming straight down to that tree? 

 

MRS HALSTEAD:   It is quite hard to see but coming off – yes, you have got 20 

it. 

 

MS DAWSON:   All right, thank you very much for coming along. 

 

MRS HALSTEAD:   Thank you. 25 

 

JUDGE HASSAN:   Just a couple of things.  So one thing that strikes me about 

that photograph is it seems to put the tree at the sort of apex of different 

properties, am I am right, so is 17 yours? 

 30 

MRS HALSTEAD:   19 is ours, the tree is right on the boundary. 

 

JUDGE HASSAN:   Yes, I know, the number 17 is confusing things a little bit 

by showing that and in terms of if the arrow is moved, I just want for 

you to approximate where the boundaries are between the neighbours, 35 

so the swimming pools is a neighbour’s pool? 

 

MRS HALSTEAD:   No, that is ours. 

 

JUDGE HASSAN:   That is yours, and so the garage at the back. 40 

 

MRS HALSTEAD:   That’s it. 

 

MR HALSTEAD:   Down to the fence line.   

 45 

MRS HALSTEAD:   That is the fence line. 
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JUDGE HASSAN:   And if we go slightly to the right, go slightly to the right 

and come back to the tree, move the arrow right and then go straight 

back towards the tree. 

 5 

MRS HALSTEAD:   You are right on the boundary. 

 

JUDGE HASSAN:   That is the neighbours? 

 

MRS HALSTEAD:   Yes. 10 

 

JUDGE HASSAN:   And then if we go left at this point, we have got the 

driveway, a common driveway shared? 

 

MR HALSTEAD:   Yes. 15 

 

MRS HALSTEAD:   Shared. 

 

JUDGE HASSAN:   And so are you able to tell me clearly what each of your 

neighbours’ positions is on that tree? 20 

 

MRS HALSTEAD:   Well, we all clean up, sweep up and looking after it.  The 

neighbours in No 17 of course naturally feel concerned especially since 

the earthquakes and in high winds about the branches that go over the 

roof of their house. 25 

 

JUDGE HASSAN:   Have they ever spoken to you about issues to do with 

managing the tree to avoid risk to their property? 

 

MR HALSTEAD:   Yes, they have. 30 

 

JUDGE HASSAN:   And did that require discussion on who pays for what? 

 

MR HALSTEAD:   At the moment the discussion is amicable but it has in the 

past been quite vigorous with the previous owner to our property. 35 

 

JUDGE HASSAN:   Yes, okay.  And what about the other neighbour? 

 

MR HALSTEAD:   No 15, the other side of the drive? 

 40 

JUDGE HASSAN:   Yes. 

 

MR HALSTEAD:   I don’t think they are bothered by the tree at all. 
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MRS HALSTEAD:   Except that we all pay a third each to seal the drive and 

we all had to pay in recently to reseal the drive down around the tree 

because it was all lifting. 

 

JUDGE HASSAN:   All right, so how far down the drive, if you could just 5 

generally so I get an idea, so the root system presumably extends out to 

the canopy more or less and slightly beyond and into that paving area, 

does it? 

 

MRS HALSTEAD:   Mm’hm. 10 

 

JUDGE HASSAN:   Yes, okay.  All right, well, thank you very much.  

Regardless of what we do, we are considering various issues here and 

one of them includes how to properly manage health and safety and 

nuisance matters as well, so we will give all of that consideration too, 15 

thank you. 

 

MRS HALSTEAD:   Thank you. 

 

MR HALSTEAD:   Thank you. 20 

 

<NOELINE AND DAVID HALSTEAD WITHDREW [10.03 am] 

 

JUDGE HASSAN:   Right, Mr Chairman. 

 25 

SJH:   Thank you.  Mr Goring and Ms Mulcock.  So, Ms Mulcock, you are 

speaking on behalf of yourself and - - - 

 

MS MULCOCK:   Correct. 

 30 
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SJH:   Yes, now, I will just get an indication? 

 

MR CONWAY:   Thank you, this is on table 1 as of this morning so this is on 

the Council’s remove list - - - 

 5 

SJH:   And is there any change in position that you are aware of on that one? 

 

MR VAN DER WAL:   Not, yet, sir. 

 

SJH:   Okay, all right, so you understand the Council’s position now is that this 10 

should be on the list where it should be removed as a scheduled tree?   

 

MS MULCOCK:   Yes. (ph 4.20)  

 

SJH: Now, just pause a moment.  15 

 

MR VAN DER WAL:   The situation remains that the Trust simply doesn’t 

have enough information at this stage, sir.  

 

SJH:   At this stage, okay, that is fine.  All right.  20 

 

MS MULCOCK:   Thank you.  

 

SJH:   So you just go ahead and tell us your concerns then.  

 25 

MS MULCOCK:   Yes.  Now, I have prepared a summary of the written 

evidence that I produced.  

 

SJH:   Thank you. 

 30 

MS MULCOCK:   And I have brought a piece, not off one of the protected 

trees but off one of the many others, just to remind you what a 

lemonwood looks like.   

 

SJH:   I have more than enough experience of them at home. 35 

 

  [10.05 am] 

 

MS MULCOCK:   So what I have written here obviously this change from 

table to table this morning was something I was not aware of when I 40 

put this together. 

 

SJH:   No, we understand that and that is fine. 

 

MS MULCOCK:   So I am here today about these three lemonwood trees at 45 

87 Brockworth Place in Riccarton which is very close to the Botanic 

Gardens.  They are a group of trees under the operative plan, they have 
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been off and on the list, they are a common, relatively fast growing 

native species.  They were assessed as having exceptional status 

because they are on the Ngāi Tahu taonga list.  They have assessment 

scores of fair for each of health, structure and shape but they have got 

poor for stature. 5 

 

 We support the views of Rob Graeme (ph 0.48) and others that for 

trees to be protected they should be better than simply average or 

poorer condition and therefore we don’t support reinstating the trees 

onto the schedule at the low threshold set by the mediated agreement. 10 

 

 I have listed just for your information the key bits of evidence in 

rebuttal that relate to these particular trees.  So in his rebuttal evidence 

Mr Moohan stated that he agreed they didn’t meet the schedule and that 

there are no exceptional values and that is obviously now in that table, 15 

shifts them from table 2 to table 1 in part.   

 

 So I suggested that with a drafting error that the rebuttal evidence 

hadn’t been included so that has now been picked up.   

 20 

 The Civic Trust and Mr Ostash want the trees to remain on the 

schedule.  Mr Ostash contends they are large and healthy specimens.  

They are large but they are only fair in health.   

 

 In his rebuttal Mr Cadwallader refers to and agrees with the evidence-25 

in-chief of Mr Moohan but he doesn’t appear to have read my 

evidence, however Mr Moohan changed his position on the trees in his 

rebuttal. 

 

 Ms Lowe in her rebuttal stated “I agree that TG7 has exceptional 30 

cultural values noted and as such should not be shown as deleted 

without further specific consideration”, she wants them to stay on.  It is 

clear who she is agreeing with but assuming that it is Mr Moohan 

obviously he has changed his view.   

 35 

 And Mr Matheson in his redacted rebuttal clarifies that the assessment 

of a tree as having cultural heritage values as a taonga species is an 

identification of potential cultural values that may be changed and that 

is what has happened.  So we don’t believe that they have exceptional 

status and Mr Moohan agreed with that on further evidence and further 40 

examination. 

 

 In addition the three trees are on a small site in a Medium Density zone 

and they will significantly compromise the redevelopment of a second 

house on the smaller plot which is just over 300 square metres.  We 45 

wouldn’t have bought the section if the City Council had identified 
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either in the LIM, which is attached to my evidence, or verbally when I 

contacted the Council to check that there were three protected trees not 

just one.  We have had to apply for a resource consent to manage these 

trees and there are some quite significant conditions on how we do that. 

 5 

 They wouldn’t have met the revised City Council threshold and they 

only just meet the mediated agreement as the shape is assessed as fair 

so it is better than poor.  I doubt whether either of the two smaller trees 

if they were located in isolation would meet the mediated agreement 

threshold but they are not assessed individually, only as a group.   10 

 

 So my stand is that these less than average specimens of a common 

quick growing tree do not meet the requirements for the trees to be 

significant in order to merit protection.   

 15 

SJH:   Thank you very much.  I will just see if the Panel members have 

questions.  Ms Huria? 

 

MS HURIA:   Yes, thank you, sir.  I am assuming that they are the trees on 

Brockworth Place, those trees there? 20 

 

MS MULCOCK:   Yes, that is right, those ones there. 

 

MS HURIA:   Thank you. 

 25 

MS MULCOCK:   And you can see in my evidence that I was showing where 

the consent requires those right back to where the old – that old house 

has now gone but where the edge of the old house, the consent 

conditions apply back to there. 

 30 

SJH:   What do you mean the old house? 

 

MS MULCOCK:   The house that is in that picture has since been demolished. 

 

SJH:   Right, thank you.  Ms Dawson? 35 

 

MS DAWSON:   No, no questions, thank you very much, it is clear. 

 

SJH:   Judge? 

 40 

JUDGE HASSAN:   No, I don’t have any questions in view of the Council’s 

position. 

 

SJH:   Thank you, that is very clear.  Thank you, Ms Mulcock. 

 45 

MS MULCOCK:   Thank you. 
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<CLAIRE MULCOCK WITHDREW [10.09 am] 

 

SJH:   Now, is Mr Adams here?   

 5 

 Mr Smith?   

 

 - - - Mr Purdue.  If you come forward to the microphone please. 

 

MR CONWAY:   Sir, this is a table 1 tree. 10 

 

SJH:   Sorry, Mr Purdue, you will understand the Council’s position now is the 

tree should be removed from the scheduled list.  The Trust is not yet in 

a position I take it again, with this tree – hang on, Ms Lowe is - - - 

 15 

MS LOWE:   It is on my exhibit from yesterday we do not oppose this tree.  

 

SJH:   All right, so again the Trust do not oppose the removal of the tree from 

the schedule, that is really the evidence we have, we ultimately have to 

make a decision, however, so you just address us as briefly as you can, 20 

identify the tree in the photograph for us and speak to it.  
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MR PURDUE:   Do you mind if I sit down, I am actually quite nervous. 

 

SJH:   That is all right, I can quite understand. 

 

MR PURDUE:   I would just like to thank you, the Panel, for hearing me 5 

today, please forgive my tidiness yesterday in wearing a cap, it was not 

meant as any disrespect, just part of my protests, I do not want to prune 

my hair until I can prune my own tree.  That was a joke. 

 

SJH:   Yes, we understood that.  We might be slow but not that slow.   10 

 

MR PURDUE:   Today I will be speaking on behalf of my wife, Dee, and my 

four children, Levi, Marley, Lennox and Zeph, we live at 88 

Opawa Road, the tree in question – if you see where that number is, if 

you go back down to the south-west, yes, that is the tree there, well one 15 

of the two trees, it looks like one tree but it is actually two trees, one is 

on the neighbour’s property. 

 

 I tried to follow the evidence submitted by both the Council and the 

Civic Trust and the experts over the past week, and I have spent many 20 

hours trying to understand the evidence, amendments and amendments 

of amendments, but it was the final last hour retractment of evidence by 

the Council that has caused me to lose any confidence I had in the 

evidence produced by their so-called experts. 

 25 

 May I humbly suggest to the Panel that when trying to decide the true 

significance or value of these trees that you put a far higher value on 

the opinions of the so-called lay submitters that are the landowners. 

 

 May I suggest that we the landowners are actually the true experts 30 

when it comes to these trees.  When you look at our evidence 

submitted, it has been accurate, concise and specific to the tree, and we 

have not changed, amended, or retracted any of our views on a daily 

basis. 

 35 

 May I suggest the reason for our expertise is because the homeowners 

live with these trees 24 hours a day 365 days a year.  We are the ones 

that have to pick up the leaves, the debris, the limbs that constantly fall.  

We are the ones who know exactly how many hours a day our homes 

are shaded and how much roots the branches and leaves are destroying 40 

encroaching on our driveways, gutters and roofs. 

 

 We, the homeowners, know these trees intimately, and in my opinion 

have a far more accurate account of their characteristics than the 

opinion of a so-called expert based on a five minute walk around or a 45 

drive by sighting from 30 or 40 metres. 
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 Specifically as related to our tree, T974, I hear it is now believed that 

the Council and the Civic Trust have both agreed that it should not be 

on the schedule.  Although this may be the case, I ask the Panel if it 

would mind hearing me out because I am afraid, as history would 5 

suggest, I might blink and this could change. 

 

 Would you permit me to direct you to page 10 on Mr Sard’s evidence, 

paragraph 3.35.  Can we be very clear that the evidence in red is only to 

do with the previous assessment carried out in 2004.  Mr Sard 10 

personally assessed the tree on Friday, 15 July, and determined that the 

health of the tree had deteriorated and was now poor. 

 

 Mr Sard’s recent assessment is not disputed by the Council or the Civic 

Trust, hence why it is agreed by both for the tree to be removed from 15 

the schedule. 

 

 Mr Sard’s assessment supports my personal observations of the 

increase in the amount of debris and branches that have fallen in the 

past 18 months.  We had two close calls in relation to this with our 20 

children, and when it was discussed with various experts, it was 

suggested that we were very lucky no major injury had occurred. 

 

  [10.15 am] 

 25 

 May I very strongly suggest that no homeowner should have to rely on 

luck for the safety of their home or their children.  Sorry. 

 

SJH:   That is all right, we understand, just take your time. 

 30 

MR PURDUE:   Please may I ask that the Panel give great weight to the 

homeowners opinion – sorry, I did not think I would be like this – in 

evidence.  I think this whole thing has shown that we are the true 

experts and we really need your help. 

 35 

SJH:   Thank you, I will just see if there are any Panel questions, Ms Huria. 

 

MS HURIA:   I was just a little unclear about the property was placed on the 

market so you live in the front house, and is the back house now owned 

by somebody else? 40 

 

MR PURDUE:   Sorry, no, if you look at the red roof, that is just one long 

section, so that backyard is the backyard that I am concerned about, it 

is where the kids play. 

 45 

MS HURIA:   I see, I see, okay. 
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MR PURDUE:   We do not have any shading issues or if you see – the house to 

the, well the flat to the south-east, they have a lot of issues and they 

have talked to the Council, and I will not even discuss what has 

happened there, so we do not have the shading issues, our neighbours 5 

do, but it is the safety that is the concern to me. 

 

MS HURIA:   Thank you, thank you, sir. 

 

SJH:   Ms Dawson. 10 

 

MS DAWSON:   Thank you, sir, thank you very much.  Just out of curiosity, is 

it a walnut tree? 

 

MR PURDUE   It is. 15 

 

MS DAWSON:   Thank you.   

 

MR PURDUE:   Can I just say one other thing, sorry, I was a bit emotional 

before. 20 

 

 We have never had a chance as homeowners to speak on this.  It seems 

the Council, the Trust, the community at wide, they love these trees, so 

do we, and they expect us to clean up after them, pay for their pruning, 

pay for their care, pay for arborists to come and do reports, we have to 25 

put up with the safety issues, with the damage to our properties, they 

are on our properties, they are our trees but we have no say into what 

happens to them, it just gets put upon us.   

 

 No-one has come – Civic Trust never came and asked us how we felt 30 

about it, you know, it is put out there in the community that, you know, 

we are trying to cut down these trees, we just want to have our say, we 

have never had it and it is just a huge injustice.  And you are our last 

chance really. 

 35 

SJH:   Well, you have had your chance and you have had your say because I 

know you are concerned about the safety issue with your children, I can 

say that the Panel will take some time to issue a decision because there 

are a number of matters that remain in dispute that we will have to 

consider, and we will have to give the relevant parties opportunities to 40 

file closing legal submissions, but I have spoken to the rest of the 

Panel, and can indicate to you, and I think also fairly to other 

submitters, that where the Council and the Trust are in agreement that 

the tree should be removed from the schedule list.  That is the only 

evidence before us and the Panel will be following that, so your tree 45 

will be removed from the schedule. 
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MR PURDUE:  Thank you. 

 

SJH:   Thank you. 

 5 

<JARROD PURDUE WITHDREW [10.19 am] 

 

SJH:   Now the next available, Mr McGregor.  Now Mr Conway? 

 

MR CONWAY:   Sir, this is on as of this morning, T1172 is on table 1 and 10 

removed. 

 

SJH:   Is this one where you had a chance to assess it? 

 

MR CONWAY:   No sir, inadequate information, sir. 15 

 

  [10.20 am] 

 

SJH:   All right, you can deal with it in closing again as I have said earlier to 

Mr van der Wal. 20 

 

 Mr McGregor, just to indicate that the Council’s position now is that 

this should be removed from the scheduled list, that has arrived rather 

late and the Trust have not had a chance to fully consider it – or they 

may have. 25 

 

MS LOWE:   Excuse me, that was one that was in my evidence that we had 

inspected a report from our walnut arborist, so we agreed to this one. 

 

SJH:   So the Trust agrees for the removal of this one from the schedule? 30 

 

MS LOWE:   This is 1172, 34 Woodham Road. 

 

SJH:   That is your property? 

 35 

MR McGREGOR:   Yes it is. 

 

SJH:   All right, thank you, Ms Lowe, well that is an indication that both the 

parties agree it should be removed and as we indicated to the last 

submitter, we will be removing the trees where there is agreement from 40 

the list, so a last minute stuff, you have prepared submissions, so we 

are quite happy to hear you, notwithstanding that we will remove it 

from the schedule, but you have your say. 

 

45 
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MR McGREGOR:   Thank you.  Firstly, I would like to thank the Panel for 

hearing us today.  This is extremely new to us, this is my partner, 

Melanie Johnston, we both live at 34 Woodham Road. 

 

 As I say, this is new so I am not quite sure how this goes.   5 

 

MS JOHNSTON:   So we could come here today and talk about the amount of 

pine needles that it drops and the mess and what we have got to do to 

clean it up because an Atlas cedar hundreds and hundreds of thousands 

of pine needles. 10 

 

 We could have talked about the fact that it is 21 metres high and it has 

got a wide spread and that it blocks most of the light most of the day on 

our property, so we could have talked to all of that. 

 15 

 Our concern is the safety of both us who live there and also the 

community, we have got a nursery school across the road, we get a lot 

of cars parking under there, the kiddies are dropped off at school.  You 

can also see by the picture there that a lot of the growth is over the road 

now compared to when the property was first bought, it was quite a 20 

good looking tree. 

 

 Over the years we have had snow dumps, as we know, and there are 

some pictures available that we have got (INDISTINCT 3.18), they 

have got them up there as well.   25 

 

 So in the snow dumps of 2011, we – it felt like half a tree falling down 

– that’s it – so you can see many, many branches and not just branches, 

these were limbs, that fell on the property, fell on the boat and so forth, 

so what it has effectively done now is the growth of the tree is at least 30 

halfway across the road now, so we have got major concerns for our 

community.   

 

 What we have also done is done a lot of landscaping over the years, I 

have planted many natives, we have got kowhai, we have got kakabe, 35 

and I think you can see by there, that that half of the tree is - - - 

 

MR McGREGOR:   Pretty much gone. 

 

MS JOHNSTON:   - - - gone, and the pictures show where it went, which was 40 

on the ground.  Quite frightening because when it landed it shook the 

ground as well.  That is the biggest concern for us is the health and 

safety, we are annoyed at the clean-up but certainly the health and 

safety is our main concern for our community. 

 45 
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 Avonside is an area that has many beautiful trees, we are not adverse to 

trees in any way, we love them but this one is just such a health hazard. 

 

MR McGREGOR:   Also like to say that since the earthquakes a lot of 

buildings on the back of trucks, or parts of buildings on the back of 5 

trucks and houses, they come down Woodham Road at 6 o’clock in the 

morning when there is no traffic, and have actually taken limbs off the 

tree from the back of these trucks and (INDISTINCT 0.13) these 

trucks. 

 10 

  [10.25 am] 

 

 So the tree overhanging over the road was actually slightly lower than 

that before the houses and vehicles down Woodham Road have 

virtually snapped them off.  So what you are seeing now is the tree 15 

virtually getting worse, it is getting uneven, it is actually listing to the 

road more from the weight of the tree. 

 

MS JOHNSTON:   So probably the other thing that we have had is you get the 

old nor-westers in and you sort of sit in the house at night and get a bit 20 

nervous about it and watch the tree.  I have driven home from work 

sometimes and there is a limb or a branch on the road that you have 

then got to, oh crap, and you know, pull it off the road because 

someone might drive into it and you know, sometimes cars have driven 

around it. 25 

 

 From us that is simply where we are at. 

 

SJH:   Thank you very much, Ms Huria. 

 30 

MS HURIA:   No thank you, sir. 

 

SJH:   Ms Dawson. 

 

MS DAWSON:   Thank you very much for coming along, just one question.  35 

Am I right in reading in your submission that you have actually also 

received notices from the Council saying that you need to limb up that 

tree and clear it from the footpath?  

 

MS JOHNSTON:   We had the odd notice, this is it here. 40 

 

MS DAWSON:   Yes. 

 

MS JOHNSTON:   So, it does say at the bottom something about please note 

protected trees, but we found that quite interesting that after all of this 45 
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fight that we have done for years on the health and safety then we get 

that from the Council. 

 

MR McGREGOR:   This has been our dilemma too, we are stuck in a no win 

situation we feel because we cannot physically touch the tree unless a 5 

branch falls off so that we can clean up underneath. 

 

 We are allowed to pay someone to come and clean the dead wood 

through the middle of the tree - - - 

 10 

MS JOHNSTON:   Which we have done. 

 

MR McGREGOR:   - - - which we did a few years ago to help make the tree 

survive.  We paid for that to get done, we did that, then in one of the 

storms some major branches fell down and were actually resting on top 15 

of some main branches, we were not allowed to touch that, we did ring 

the Council, we talked to the appropriate people at the time.  They 

came round and had a look and they were not that bothered.  It took 

months for them actually to come round and just physically lift them 

down because they had the gear to do so.   20 

 

 We just find that every time something major happens with the tree we 

get put to the back burner, the struggle is continuous. 

 

MS JOHNSTON:  Or it is more like we have got to really push our case when 25 

it is the health and safety – and I think the photos speak for themselves, 

if that had of happened on the road instead. 

 

MR McGREGOR:   If it happened on a pre-schooler, a mother dropping a 

pre-schooler off, who is responsible for the tree – we have never found 30 

out if we are responsible or - - - 

 

MS JOHNSTON:   We have asked them the question many times ‘who is 

liable?’  That is probably for the Panel - - - 

 35 

SJH:   We raised that issue yesterday under the new legislation which imposes 

personal criminal liability so it is something that both Council and the 

Trust will need to address in their closing submissions, because I 

frankly do not pretend to know the answer to that. 

 40 

MS JOHNSTON:   Great.  That is good to know. 

 

SJH:   But it has to be a consideration. 
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MS JOHNSTON:   So we would see that come through in the final submissions 

or the final statements from this Hearing, so we can look out for that 

online, thank you. 

 

SJH:   Thank you.  Judge. 5 

 

JUDGE HASSAN:   It is crystal clear. 

 

MS JOHNSTON:   Thank you very much, appreciate your time. 

 10 

MR McGREGOR:   Thank you very much 

 

SJH:   Thank you, as indicated, there is agreement on this so we will be in our 

decision removing the tree from the schedule. 

 15 

MS JOHNSTON:   Thank you very much. 

 

MR McGREGOR:   We will take the morning adjournment for 20 minutes, 

thank you. 

 20 

<WARREN McGREGOR AND MELANIE JOHNSTON 

WITHDREW [10.28 am] 

 

ADJOURNED [10.28 am] 

 25 

RESUMED [10.56 am] 

 

SJH:   Yes, thank you.   

 

MR CONWAY:   Sir. 30 

 

SJH:   Mr Conway? 

 

MR CONWAY:   Sorry, to interpose myself but I do have an update on two 

more trees. 35 

 

SJH:   Yes. 

 

MR CONWAY:   We have told landowners where we have been able.  The 

first one I have not been able to tell the landowner T782, Halstead who 40 

spoke this morning, 19 Joyce Street, the Council is happy to have that 

one on table 1, so that is a remove. 

 

SJH:   Well, I will leave that to the deputy chair because I am out of that one. 

 45 

JUDGE HASSAN:   Yes, thank you. 
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MR CONWAY:   And T904, which is at, so it is the last one I think on our 

schedule for today, and that is one where the Council is happy to 

remove that one too on the basis of nuisance. 

 5 

SJH:   Okay, thank you.   

 

MR CONWAY:   The only other correction of notice we have discovered on 

our table 1 for 4/9 Ludecke Place.  The tree in red that we had added 

there, T896, should actually be T898. 10 

 

SJH:   Thank you.   

 

MR CONWAY:   Thank you, sir. 

 15 

MR VAN DER WAL:   Sir, and just before we move onto the next submitters, 

unfortunately I have no instructions on those two latest trees but 

certainly in terms of the submitters to come I think it may be helpful if 

I update the Panel on the Trust’s position. 

 20 

SJH:   Yes. 

 

MR VAN DER WAL:   So in terms of Mr Ted Adams, there are three 

categories of trees.  There are three trees where the Trust agrees to their 

removal, and those are T – I think that is 718, it is a pin oak, and then 25 

706 and 707, which are both cedars.  Those three trees, the Trust agrees 

to their removal. 

 

SJH:   Thank you. 

 30 

MR VAN DER WAL:   Then in terms of tree 705 and 708 and 709 the Trust is 

not supporting their removal but at this stage will abide the decision of 

the Panel having heard further evidence on that, sir. 

 

SJH:   Thank you. 35 

 

MR VAN DER WAL:   And then it continues to oppose the Elm Avenue 

removal, so that is T710 to 717, in terms of that property those are the 

three categories.  Then in terms of Mr Rob Seddon-Smith, the Trust 

agrees to the removal. 40 

 

SJH:   Yes, I can just indicate that apparently we have been informed the 

property has been sold and Mr Smith is no longer coming but I think if 

there is agreement between the two that it would apply because the new 

owner probably is unaware of - - - 45 
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MR VAN DER WAL:   Yes, sir.  And also agreeing to removal for submitter 

NCH-42 Jarrod Purdue. 

 

SJH:   Yes. 

 5 

MR VAN DER WAL:   And then in relation to the next two.  So that is 

Hawkins and Wilson, those are situations where the Trust simply does 

not have enough information and will have to leave it to the Panel.  

They at present have not seen enough information for them to be 

removed. 10 

 

  [11.00 am] 

 

SJH:   Okay, thank you. 

 15 

JUDGE HASSAN:   Just to clarify, are you saying you are leaving that with the 

Panel, abiding the Panel’s decision? 

 

MR VAN DER WAL:   Yes, sir, and then in terms of agreeing - - - 

 20 

SJH:   Yes, you have already indicated the Trust agree. 

 

MR VAN DER WAL:   That is correct, sir, and then in terms of Mr Harty, 

28 Seamount Terrace, I think it is very clear from opening submissions 

and from the evidence that that removal continues to be opposed. 25 

 

SJH:   Thank you. 

 

MR VAN DER WAL:   And then the last one, Mr and Mrs Henshaw, will be 

again one where the Trust abides the decision of the Panel. 30 

 

SJH:   Thank you very much.  All right thank you.  Now we will come to you, 

Mr Adams.  Just remain seated.  You will have heard that indication 

that the Council is in agreement with the trees being removed from the 

schedule, the Civic Trust agree – is that correct? 35 

 

MR CONWAY:   Yes sir, T, 706, 707 and 718 are in table 1, the rest of them 

are abide, sir. 

 

SJH:   All right.  So there is a number that Mr Conway just mentioned that they 40 

agree to being removed from the schedule.  The others they will abide 

the decision of the Panel.  Relation of the Trust they agree that 718, 706 

and 707 be removed.  710 to 717 they continue to oppose the removal, 

and 705, 708 and 709 the Trust will abide the decision of the Panel. 

 45 

MR TED ADAMS:   Right. 
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SJH:  So subject to that you just go right ahead, we have got these photographs, 

you just tell us what you want. 

 

5 
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<TED AND ALAN ADAMS [11.01 am] 
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MR TED ADAMS:   Right, thank you.  I will just start by mentioning that 

these trees were planted probably about 1876 to 1880 which is roughly 

when the house was built.  Our family acquired it in 1890.  We have 

grown up with these trees and we, in my opinion we care more about 

them than probably anybody else in Christchurch. 5 

 

 We are very keen to protect them and to see them looked after properly 

and we feel the best way to achieve this really has very little to do with 

listing or de-listing, it has more to do with them being looked after 

properly according to how we used to do it, and I will give you an 10 

example of that.  Excuse me I have got a bit of a cold. 

 

SJH:   That is okay. 

 

MR TED ADAMS:   The avenue of elms is one of the prize features of the 15 

whole property.  It is coming up the driveway from Hawford Road.  

There was a south shelter belt of macrocarpas on the opposite, on the 

south side of the drive until between 30 and 15 years ago, depending on 

which section we are talking about, and the – how many are there – 

nine, okay.  The six nearest the road, the first ones you see as you are 20 

coming in, are all in reasonably balanced shape.  The last three or four I 

think it is nearest the house were shaded by the macrocarpa shelter belt 

up until 15 years ago.  As a result they are very one-sided and one of 

the photos shows an avenue of trees, if we can skip through to that, 

probably yes that would look like it.   25 

 

 Now the tree nearest us on your right, as you can see there is no growth 

out to the left which is south, all the way and all the growth is out to the 

right which is north.  And they were all planted as a standard tree with 

a rootstock and a grafted horizontal elm on the top, and they are meant 30 

to be parasol shaped, and in our younger days we used to get up there 

every four or five years and cut back any growth which was going up 

too high and spoiling the shape. 

 

  [11.05 am] 35 

 

 Unfortunately that has not been done since about the early 70s, with the 

result that the whole row of trees has grown up to be more pagoda 

shaped than parasol.  And that would not be quite so bad but there are 

two problems with it.  One, the worst, the biggest problem is that they 40 

cannot support that much shade above them, the lower branches are 

dying off and if you look at them it looks like someone has – if you 

look from underneath the lower branches are very short and stubby, it 

looks like someone has been chopping branches with absolutely no 

pruning knowledge.  45 
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 But in actual fact what has happened is those lower branches have died 

off, but they have continued to throw out little spindly shoots which 

have then died and the sheer numbers of them result in callouses or 

galls growing on these lower branches and they just do not look good.  

And the reason for that is there is too much leaf area up top, they just 5 

have not been looked after. 

 

 What we would like to do is be free to over a period of 10 years just 

take the tops down to a reasonable level that will not continue this die-

off of the lower level, and the problem we see is that the lower level 10 

was the original good structure of the tree.  The top growth is not part 

of the good structure. 

 

 Now that applies to the whole row, the whole avenue.  But the 

different, the separate issue of one-sidedness only applies to the four 15 

nearest the house, which is farthest from Hawford Road.  I would want 

to be free to remove those four nearest the house and to top the good 

ones which would preserve our beautiful avenue of trees.   

 

 That is my submission on them.  We certainly do want to keep that 20 

avenue.  We want to make sure it remains for years to come. 

 

 Moving on to the pin oak, I see that has been recommended that it is 

dealt with because from our point of view it was shading four other 

significant trees and killing off one of the protected walnuts but that has 25 

been dealt with so we are happy with that.  The same goes for the 

western cedars which shaded our lovely north veranda continuously 

during the three winter months but I see they have been recommended 

to be removed so I do not need to address them. 

 30 

 The two English oaks which are numbers 708 and 709 are beautiful and 

we do want to preserve that vista.  The only comment I would make is 

that the northernmost one, which is slightly down the bank towards the 

creek, is in pretty good shape, it loses the odd branch in a storm, which 

we can cope with but it is reasonably well balanced and my feeling is 35 

that the southern oak, which is very one-sided, growing almost 

completely to the south, is a lovely arch shape which would be great for 

a swing, but I am not sure how safe it is, and the other issue is that 

because it bends so far to the south it actually renders a large area of 

that paddock unusable for anything other than sitting in in the shade.   40 

 

 In other words for building or developing, it renders half of the strip of 

land which, I do not know whether you can see on that, it is the left 

hand long narrow strip, yes, it is that left hand long narrow strip.   

 45 

SJH:   Is that where the cursor is, is that it that opens? 
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  [11.10 am] 

 

MR TED ADAMS:   The deep shade at the north of that there is from the 

southern-most oak and at that time of day it is not too bad but that is 5 

late – well, that is afternoon.  But during a lot of the day, especially in 

spring and autumn that shade comes a long way down that paddock, 

and that is actually two or three sections there, the northern-most 

section is pretty unusable and there is quite a bit of shade on what 

would be a middle section. 10 

 

 Now, we have got no plans to develop that but my daughter would very 

much love to build there, and she would love to keep the look of the 

oaks, but we feel that the look would still be right with just the 

northern-most oaks.  And if we pruned to try and balance the low oak, 15 

it is a possibility but it would be very drastic work over many years, but 

it is a possibility.   

 

 So my proposal is that we would like to be free to either remove or 

drastically prune the southern oak which is, well, I am not sure which 20 

of those two – no, it is not numbered on my diagram.  I am not sure 

which of those two oaks it is. 

 

 The only other question we have – no, I think that is it for now, we are 

quite happy with the magnolia going back on, it is a lovely beautiful 25 

tree, we did not require it to be taken off.  And the walnuts that were 

coming off we are very happy for them to go back on.  We do not feel 

it is necessary because we want to look after them anyway, but we are 

not going to argue about that, and I think that pretty much covers it. 

 30 

SJH:   Thank you, Mr Adams. 

 

MR TED ADAMS:   Thank you for your time. 

 

SJH:   I will just see if there is any questions from the Panel.  Ms Huria? 35 

 

MS HURIA:   No, thank you, sir. 

 

SJH:   Ms Dawson? 

 40 

MR TED ADAMS:   Do you want to say anything?  Could Alan, my brother, 

say a few words? 

 

SJH:   Yes, by all means. 

 45 
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MR ALAN ADAMS:   Hello Panel, thank you for this opportunity.  I want to 

talk more in generalities than in the specifics which Ted has mentioned.  

We are fully cognisant of the need for trees and support the idea of 

them going back on the register but would like to see some mechanism, 

I do not know if this is within the powers of this particular Panel, but 5 

some mechanism for an allowance for the homeowner to actually care 

for the trees.   

 

 We have had situations like the pin oak put on the register, now taken 

off, it should never have been on there.  It is endangering a walnut 10 

which is genetically significant to Lincoln College, it is a bad shape 

and if an arborist had looked at it in the outset it would never have been 

included.   

 

 Now, we have between us been pruning these trees and things, we have 15 

got over a century of knowledge of tree pruning and maintenance 

between us.  We were sent up trees when we were so small that we 

would not break the outer tips.  I do not think OSH would take kindly 

to what our mother did to us but we have had to prune these trees.  I 

trained with the Conservation Corp in England, Ted studied at Lincoln 20 

Horticulture, we are not complete dummies and neither are we experts, 

but we do consult with people like Craig Taylor who actually cut his 

teeth working for my mother doing what we used to do as kids at 

Fifield. 

 25 

 We have a very tall cherry picker, we have extension ladders, we have 

full climbing ropes and harnesses, we have all different types of 

pruning saws and chainsaws sharpened for different aspects of cutting 

the wood.  We do know to a large extent what we are doing and we do 

see the trees every day and we can see from the changes in the seasons 30 

and the way the light falls how they are affecting other trees and we 

want the best for our trees.   

 

 It is a large three acre section, the rates are horrendous and we pay 

them for our privacy and for our trees.  If it were not for them we 35 

would not be there.  We are definitely the best advocates for the trees 

and what I would like to see is a situation where trees which are 

significant, like the Elm Avenue, I do not think there are any others left 

in Christchurch, not to my knowledge anyway, and would like to see it 

protected as the original Elm Avenue it was rather than simply an 40 

avenue of big trees. 

 

 Now, that requires some careful very well considered long-term 

maintenance programmes to be done and I would like a situation where 

we can approach the Council for a tree that may be called significant or 45 

protected, I do not know what the terminology should be, but where we 
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can approach the Council and say “Please can we do this?” without 

paying a $1,200 fee or applying for a resource consent or – excuse my 

shakes I have got essential tremor. 

 

  [11.15 am] 5 

 

SJH:   That is okay. 

 

MR ALAN ADAMS:   Actually I am so nervous being on the ground because I 

am accustomed to being up trees but we will not go there. 10 

 

 We would like the opportunity to be able to ring somebody, take in a 

photo or get an arborist out and say “Please this is what we want to do 

may we go ahead?” without being obliged to employ a tree surgeon or 

go through a resource application or go through an expensive process, 15 

you know, supporting these rates as pensioners is not easy.  We cannot 

afford to pay people for things we can do ourselves and although we do 

not bounce as well when we fall out of trees we are still quite capable 

of doing a lot of the work.   

 20 

 But please rest assured we would seek guidance where we felt 

inadequate and we want to take care of the trees, that is why we are 

there.  If it is possible for some classification that gives us the freedom 

within constraints, subject to some approval from the Council that is 

not expensive, then we would be more than happy to see most of the 25 

trees on the property protected. 

 

SJH:   Thank you. 

 

MR ALAN ADAMS:   Thank you. 30 

 

MR TED ADAMS:   Can I add just something small? 

 

SJH:   Yes, just pause a moment.  Yes, go on Mr Adams. 

 35 

MR TED ADAMS:   I guess the reason we want to do the work ourselves is 

partly, as Alan has pointed out, that we feel we are the most concerned 

about our trees, but as you can see more than 50 percent of the property 

is treed.  Now, our rates, we are paying $8,000 a year in rates and it is 

not because of the value of improvements, they are only valued at 40 

10,000, all of our rates are based on the property. 

 

 And as it is treed, as it is half treed and they are protected we are kind 

of being penalised or paying twice where we love having all this land 

area in trees but we cannot develop it with notable trees on it, but we 45 

are paying rates on that area and those trees.  And being on a pension it 
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is half of my pension goes on rates.  So that is why we want to do the 

work ourselves because we are capable of it, and we do not want to 

have to pay big expenses in resource consents.  I think that is about it 

for now. 

 5 

SJH:   Thank you.  Ms Huria? 

 

MS HURIA:   No, thank you, sir. 

 

SJH:   Ms Dawson? 10 

 

MS DAWSON:   No, thank you very much for coming along. 

 

JUDGE HASSAN:   I have just a question or two.  Mr Ted Adams, what your 

brother Alan described reminded me of something which is this thing 15 

called the ethic of stewardship and what you are describing to me was 

how a landowner with your values expresses that ethic of stewardship.   

 

 And I am not sure whether – well, I first of all want to tell you that 

under what we must consider we must consider that ethic, have 20 

particular regard to it, it is one of the things we must do.  And I am not 

sure whether that has actually been noted in any particular way by the 

experts as part of the equation.  So that is a preface for the question, is 

what you describe something that you are able to do by way of a 

management approach that you could put in a plan with an arborist 25 

input across your property as a whole, do you think that that is 

something that is worth exploring? 

 

MR TED ADAMS:   Yes. 

 30 

JUDGE HASSAN:   Something that would free you from resource consent if it 

was done by a management plan? 

 

MR TED ADAMS:   Definitely.   

 35 

JUDGE HASSAN:   It may not be possible legally but it may be something we 

can consider. 

 

MR TED ADAMS:   Thank you for that. 

 40 

SJH:   Either one of you, could you just explain your boundaries.  I presume it 

is to the left of the cursor at the moment, so that is the driveway there, 

is it? 

 

MR TED ADAMS:   Yes. 45 
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SJH:   Right. 

 

MR TED ADAMS:   Yes, that is the – hang on, can I move the pointer.  I 

brought my little laser but it did not work on the screen.  This is 

Hawford Road, the driveway, the boundary would be, it would be the 5 

north boundary for the driveway. 

 

  [11.20 am] 

 

SJH:   Yes. 10 

 

MR TED ADAMS:   That would be the west boundary - - - 

 

SJH:   Right. 

 15 

MR TED ADAMS:   - - - of the main block, down to the creek.  The north 

boundary goes round the creek up to (INDISTINCT 0.18)  

 

SJH:   Yes. 

 20 

MR TED ADAMS:   And then the east boundary just down the edge of what 

used to be our eight acre paddock (INDISTINCT 0.25). 

 

SJH:   Right. 

 25 

MR TED ADAMS:   The river is off to the right. 

 

SJH:   Right. 

 

MR TED ADAMS:   (INDISTINCT 0.33) down to the river is our east 30 

boundary because now it comes down to this here is the south east 

corner and then along down the driveway. 

 

SJH:   Straight out to the road. 

 35 

MR TED ADAMS:   So you can see it is at least 50 percent trees. 

 

SJH:   Thank you very much. 

 

MR TED ADAMS:   And we love it.  40 

 

SJH:   That was very clear on you and your brother’s submission so thank you 

both for your submission and some of the trees there has been 

agreement on and others we will have to make a decision on which we 

will get to you as soon as we can. 45 
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MR TED ADAMS:   Thank you very much. 

 

SJH:   Thank you.   

 

<TED AND ALAN ADAMS WITHDREW [11.21 am] 5 
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<WAYNE WILSON [11.21 am] 

 

SJH:   Now Mr Wilson, I should just declare that Mr Wilson is Judge Wilson, 

who was a judicial colleague of mine in Hong Kong so I will hand over 

to the deputy chair, but just remain seated if you wish, Mr Wilson. 5 

 

MR WILSON:   Yes. 

 

JUDGE HASSAN:   And it is okay if I call you Mr Wilson, yes, good morning 

and welcome. 10 

 

MR WILSON:   Good morning. 

 

JUDGE HASSAN:   I just want to hear from counsel for the City for a minute, 

before I get you to start.  So the Council’s position, is this on 15 

schedule 2? 

 

MR CONWAY:   Yes, this is a table 2 tree. 

 

JUDGE HASSAN:   All right. 20 

 

MR CONWAY:   And the comment there about the pruning standards as well. 

 

JUDGE HASSAN:   Yes, all right.  Now Mr Wilson, before you start, just to 

help you a little bit, and your submission is short but it refers to your 25 

wish to preserve the tree but nevertheless to be able to do some work to 

it. 

 

MR WILSON:   Yes. 

 30 

JUDGE HASSAN:   Is that right, have I got that right? 

 

MR WILSON:   That is correct, yes. 

 

JUDGE HASSAN:   It is important that you describe to us the nature of that 35 

work, how significant the sort of work is and that sort of thing as you 

go but up to you. 

 

MR WILSON:   Just as a layman just cut it back a bit all over.  It is taking 

away my sun on the western side and the roots are lifting my driveway.  40 

But I am a layman in terms of arboreal matters but cut it all back a little 

bit all over.  I would consult the school, my neighbour, Cathedral 

Grammar School are my nearest neighbour, they are right on the 

boundary, to see what they want but last time I spoke to them they said 

they could not care less what I did with it. 45 
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JUDGE HASSAN:   Just in terms of the nature of that cutting, is it something 

you need to do with more than just hand-held secateurs? 

 

MR WILSON:   I am sorry? 

 5 

JUDGE HASSAN:   When you go to prune that tree, is the work required to it 

more than can be done with a pair of hand-held secateurs? 

 

MR WILSON:   Hand-held you mean - - - 

 10 

JUDGE HASSAN:   Loppers. 

 

MR WILSON:   - - - as opposed to a chainsaw? 

 

JUDGE HASSAN:   Yes. 15 

 

MR WILSON:   I had a man years ago pre-earthquake who came and I got a 

quote from him and it was then that we discovered that we needed a 

resource consent which was going to cost thousands of dollars whereas 

my man was only going to cost a few hundred but he appeared to have 20 

a chainsaw and I think that is what he was going to do but we just 

abandoned the whole idea because it was ridiculously expensive.  That 

was pre-earthquake. 

 

 Then my wife and I faced all the stresses of the earthquake period and 25 

let the whole thing lapse and it is only post-earthquake that we have 

raised it again. But to try and answer your question, I think it would be 

more than just hand-held loppers, it would be the odd power saw, 

chainsaw, electric or petrol I do not know but electric or petrol 

chainsaw would be involved in parts, yes. 30 

 

JUDGE HASSAN:   All right.  So can you identify where the tree is, that oak 

here? 

 

MR WILSON:   On my picture? 35 

 

JUDGE HASSAN:   Yes, come through.  I sort of interrupted you just to get a 

bit of context.  You describe where it is. 

 

MR WILSON:   What a lovely picture.  I am just trying to get my bearings.  40 

You have got a red pointer there.  There goes the pointer.  That looks 

like my house.  Now can we go a bit to the left towards the road?  A bit 

down to the south, that is the tree, dark green, yes that is it, that is my 

holly and the trunk is right on my boundary.  A good deal of the foliage 

goes over into the school property as well but yes, you are bang on 45 

there, that is right, that is the one I am concerned with.  I do not know 
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what year that photograph was taken but it cuts off my sun enormously 

to the west, that is to the left of the picture and the roots are lifting in 

the drive. 

 

  [11.25 am] 5 

 

 Now they have always done that, the roots, but in the earthquake I got 

quite a bit of liquefaction, another problem in my drive, so my drive is 

humpty dumpty all over the place from liquefaction alone, now the 

roots are adding to it and that is another reason I would like it trimmed, 10 

but I am not talking about removal. 

 

JUDGE HASSAN:   No. 

 

MR WILSON:   It is quite a pretty tree but it has just got far too big for where 15 

it is, that is what I am saying. 

 

JUDGE HASSAN:   Absolutely, yes, okay.  All right, well are there any other 

points you want to make before I open up for questions of other Panel 

members? 20 

 

MR WILSON:   No, just that I would like it de-listed.  I have got a mountain of 

paper – years ago in fact I got a piece of paper which I threw away 

because I thought good, it said that I have been de-listed.  I think it was 

pre-earthquake.  Anyway I got that piece of paper that said you are 25 

taken off the list and in effect you can do what you like with your own 

tree without a resource consent, so I thought that is good and I 

discarded the paper.   

 

 Then I got another piece of paper which caused me a bit of dismay – 30 

this is just June 2016, and it says I am tree number 1020 holly, that is 

good, and then I discovered that my tree had been put back on the list 

in some mysterious way.  But full marks, an independent hearings 

panel said that that was unfair and that I should be given an opportunity 

of being heard.   35 

 

 So here I am, thanks to Mr Richard Ball here who has helped me with 

this because all the deluge of computer stuff I have been getting I could 

not otherwise have coped with. 

 40 

JUDGE HASSAN:   All right. 

 

MR WILSON:   So cut it short, the tree is too big, I do not want to remove it 

but I would like the unfettered right to trim it in accordance with I think 

the expression is good arboreal practice. 45 
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JUDGE HASSAN:   Yes. 

 

MR WILSON:   I did have a top arborist look at it before but gave the whole 

thing up when we heard about the expense. 

 5 

JUDGE HASSAN:   Yes, okay, all right, now I will open up for questions for 

you if that is all you have got there.  Ms Huria? 

 

MS HURIA:   No thank you, sir. 

 10 

JUDGE HASSAN:   All right.  Ms Dawson? 

 

MS DAWSON:   No, no questions, thank you. 

 

JUDGE HASSAN:   And the reason I was asking you those questions is that 15 

there are certain activities, certain things you can do to your own tree 

and one of them is this concept of minor pruning, but minor pruning is 

subject to limits including and regarding the use of hand-held secateurs 

or loppers. 

 20 

MR WILSON:   Yes, I have a pair of those but I would not dare get up a ladder 

now at my age. 

 

JUDGE HASSAN:   Yes.  If it did not kill you, you might end up there for 

some time. 25 

 

MR WILSON:   Yes. 

 

JUDGE HASSAN:  All right. Well thank you very much for your presentation. 

 30 

MR WILSON:   Okay, thank you.  I just ask that I be de-listed from this list 

and consult my arborist. 

 

JUDGE HASSAN:   Thank you.  All right well we will give some careful 

thought to what you have got to say in particular. 35 

 

MR WILSON:   Thank you. 

 

JUDGE HASSAN:   Thank you. 

 40 

<WAYNE WILSON WITHDREW [11.28 am] 

 

SJH:   Thank you.  Mr Harty?  Just come forward to a microphone please.  Just 

when you are ready, if you stand up and just tell us your concerns, this 

is in relation to this eucalyptus which the Council has indicated that 45 
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should be removed from the schedule but it remains opposed by the 

Trust as you know. 
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<SIMON HARTY [11.29 am] 
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MR HARTY:   Yes, that is correct.  So good morning.  The concerns regarding 

the tree on my family’s section and procedural fairness are covered in 

previous submissions.  I will not cover those in detail here.  I 

respectfully ask the Panel to consider those as part of their 

deliberations.  I would seek leave to file a statement that I prepared a 5 

few days ago - - - 

 

SJH:   Thank you. 

 

MR HARTY:   - - - when I was not anticipating being here.  That was based on 10 

Council’s evidence as of 5 August which has since been changed by the 

redacted evidence and also a change from this morning. 

 

SJH:   Yes, we understand that. 

 15 

MR HARTY:   So there are a few updates that are not quite correct but the 

remainder is still relevant. 

 

SJH:   Yes, carry on, Mr Harty. 

 20 

MR HARTY:   So from a stakeholder perspective it has been pretty difficult to 

understand Council’s position and approach throughout this process.  It 

has been very frustrating to me with the reversals of position, the 

exclusion from the mediation process and the changes and assessment 

system, thresholds, criteria et cetera. 25 

 

  [11.30 am] 

 

 The tree on our section is a good example of the lack of clarity and 

consistency that was excluded from the list of trees on the notified plan 30 

and Council has changed position four times since, with the latest 

position being for it to be excluded.  So while we are obviously pleased 

with that latest decision and we thank the Council reps for their advice 

of that this morning, it has thrown a curve ball at us again, and 

highlights a bit of a lack of consistency and approach. 35 

 

 So in addition to the process that has been followed today, the 

experience from at least our perspective as stakeholders, is that this has 

been the polar opposite of an inclusive balanced and transparent 

process. 40 

 

 So if the Panel chooses to ratify CCC’s latest position, that would 

satisfy our primary area of interest and in our opinion, fairly reflects 

community opinion regarding this tree. 

 45 



 Page 214 

  

Ch9: Natural and Cultural Heritage - Trees Commenced 10.08.16 

 From now, I guess my comments are really around putting on a hat of 

what we think would be best for Christchurch, so best for city 

approach.   

 

 We believe and this is similar to Council’s original intent, that only the 5 

best trees or those with exceptional value should be considered for 

protection.  We emphasise the considered for protection part because 

the arboricultural, landscape and heritage values must be impartially 

balanced against the negative impacts of trees on directly affected 

stakeholders. 10 

 

 Only then a determination should be made that fairly reflects the 

opinion of the community. 

 

 The latest CCC position offers us some hope that common sense is a 15 

fundamental principle within the process, but we are not convinced that 

any of the assessment processes utilised to date reliably reflect holistic 

community opinion. 

 

 We have some high level concerns with the two stage assessment 20 

process, effectively that in our opinion, over emphasises the 

arboriculture, landscape and heritage values, and inadequately 

considers the negative impacts, hardships, restrictions, costs and risks 

on private landowners and directly affected neighbours. 

 25 

 This is evident within a number of elements the CTEM that double 

count size related to tree values and focus on the mediated agreements 

and variations thereof that focus on three arboriculture and landscape 

values but no others that could capture negative impacts, for example, 

suitability on the landscape. 30 

 

 Because CTEM and the mediated agreements aggregate points and they 

do not utilise the negative points or fully consider negative impacts.  

Once a tree passes a points threshold in stage 1 of the assessment, it 

then transfers all of the responsibility for weighing up the suitability of 35 

listing verses the negative impacts into stage 2.   

 

 Unfortunately people involved in stage 1 also appear to be involved 

and/or influential over stage 2 raising a conflict of interest concern.  

This is evident in our tree Mr Moohan recommends relisting, however, 40 

with respect, his is only the arboricultural perspective and that must be 

weighed up against all other factors. 

 

 Furthermore, because stage 2 is an inherently subjective judgement of 

negative impacts, it is fitting the expert evidence from stage 1 against 45 
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the effects on to directly affected stakeholders who are usually lay 

people in stage 2. 

 

 In our opinion, this is highly likely to be an unbalanced matchup and 

potentially prejudiced towards tree values, ie, a higher bar is set in 5 

stage 1 and it is difficult for stage 2 to overcome it.  The end result we 

are concerned about is that there could be an impartial, unrepeatable 

outcome that does not truly reflect what the community thinks is 

valuable. 

 10 

 It is ironic that large trees generate more points and perceived value 

from a tree advocates perspective but the complete opposite is true 

from the directly affected stakeholder perspective.  The larger the tree, 

the more problems it creates, the more it costs to maintain, the greater 

the risks and liability around health and safety exposure et cetera. 15 

 

 So in our opinion an assessment system is imbalanced if it does not 

equitably weigh up all of these factors. 

 

 If the trees are on public land, we are perfectly happy for Council to 20 

decide whether to protect it and take responsibility for it in the best or 

in the perceived good of the community, however, we firmly believe 

that if the tree is on private land, then it must be treated differently to 

those in the public realm. 

 25 

  [11.35 am] 

 

 The negative impacts, costs, hardships, restrictions and risks onto 

landowners and directly affected neighbours must be afforded 

appropriately weighting to balance the opinion of remote interested 30 

parties who are not directly affected by the presence of the tree on a 

daily basis. 

 

 This is particularly relevant where Council wishes to protect a tree 

against the wishes of the private landowner.  It is unfair for Council to 35 

adopt the position of transferring costs, risks and responsibilities onto 

owners for the perceived good of the community but not guarantee 

community funding or subsidy to cover those costs and risks. 

 

 In the absence of guaranteed Council support, the opinion of directly 40 

affected stakeholders must be afforded equal if not greater weighting 

than the view of remote interested parties. 

 

 So we are convinced that a mediated agreement does not reflect a 

balanced community opinion of what is valuable because its emphasis 45 

is on arboriculture, landscape and heritage values only and option 5, as 
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per the Council’s evidence of 5 August, was better founded to reflect 

community opinion of which trees are valued and merit protecting.   

 

 However, since directly affected stakeholders were not involved in 

establishing the mediate agreement or option 5 their opinions must now 5 

be considered in the context of natural justice. 

 

 With respect to Council’s opening legal submission, section 4.12B, 

proposes to retain trees because an assessment of the tree has identified 

that nuisance and amenity concerns can be effectively managed.  This 10 

is fundamentally unfair in our opinion because it transfers costs, risks 

and responsibilities onto owners who do not support the tree being 

listed or the Council perceived good of the community.  If the tree was 

truly valued by the community, then Council should agree to cover 

owner expenses. 15 

 

 Protecting a tree against the owner wishes is also contrary to a key 

principle of the Health and Safety of Work Act 2015, in that whoever 

creates the risk, communities risk, Council is creating the risk in 

restricting owners options for managing it and attempting to transfer 20 

responsibility. 

 

 This emphasises that a different approach is necessary for trees in the 

public verses in the private realm.  Council can manage trees in the 

public realm themselves but attempting to transfer risks, costs and 25 

responsibility into the private realm seems fundamentally wrong to us. 

 

 One point regarding table 12 of that opening legal submission, this is 

the one that refers to Mr Moohan’s evidence and Ms Moore’s evidence. 

 30 

 Just to emphasise that Ms Moore stated that the tree was not considered 

to be significant – this is paragraph 5.9 of her evidence-in-chief, and in 

appendix A3, she states, “This tree provides distinctive character to the 

surroundings but is not in itself a significant tree.” 

 35 

 So to me, those two comments outweigh the comments in 5.13 

regarding pruning and do not indicate an overall support for relisting, 

so it appeared that arboricultural values were the Council’s main reason 

for supporting a relisting, but it has obviously been reversed as of this 

morning. 40 

 

 As also noted, we are very pleased with that latest position from 

Council because we believe that that equitably weighs up the negative 

impacts, risks, costs et cetera, of that tree against those arboricultural 

values. 45 
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 In terms of tree specific concerns, I will simply refer to my response 

letter to the Panel of 6 July, it is all covered there. 

 

 And in conclusion, we acknowledge that this tree is large and visible 

and it is a decent specimen of its species, we have no objection to trees 5 

and we want to preserve the native trees on the section as much as we 

can when we rebuild, but overall, we believe that the eucalyptus tree is 

out of context in its residential environment, it was fine when the land 

use was a farm when it was originally planted, but now it is residential.   

 10 

 This is a species with a dangerous reputation for dropping limbs 

unexpectedly and the species cannot be changed by maintenance.  It is 

creating problems and costs already and it is only half grown or less. 

 

 So as a ratepayer and landowner, I would expect Council to apply a 15 

common sense balanced, impartial approach that fairly balances the 

interest of the wider community and the directly affected stakeholders 

and only results in protecting trees that are genuinely appropriate to 

protect in the best interests of the community. 

 20 

  [11.40 am] 

 

 We cannot agree that the gum tree on our section meets this criteria so 

we are pleased with Council’s latest position, it seems to recognise the 

balance of issues. 25 

 

 In terms of the policies that have been arrived at, we think that those 

are generally okay but the process that has been carried through to this 

point has been flawed.  The two-stage tree assessment process is 

potentially prejudiced towards trees.   30 

 

 We would recommend a redesign of the assessment process post-

replacement plan release to remove the double counting effects and 

remove the use of the secondary selection criteria, and also clarify the 

process so that it is impartial, objective and repeatable in such a way 35 

that it balances the arboricultural, landscape and heritage values against 

the negative impacts imposed on the directly affected stakeholders.  

Thank you. 

 

SJH:   Thank you Mr Harty, I will just see if the Panel have any questions.   40 

 

MS HURIA:  Hello Mr Harty.  Just a quick question, I am a bit unclear about 

whether the tree is on your section or public land in front of your 

section. 

 45 
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MR HARTY:   It is.  The section was surveyed only a few weeks ago and it is 

definitely in the corner of our section. 

 

MS HURIA:   Your section, okay.  And this is the same tree that the evidence 

that we have got or submissions that we have got in front of us, it is the 5 

same tree all the way through, that one? 

 

MR HARTY:   Yes, it is, correct. 

 

MS HURIA:   Thank you. 10 

 

SJH:   Ms Dawson? 

 

MS DAWSON:   No, no questions, thank you for coming. 

 15 

SJH:   Thank you, Judge? 

 

JUDGE HASSAN:   No but I had noted with interest your comments around 

the safety issues, thank you. 

 20 

MR HARTY:   Thank you, yes, a very real concern for us with that species. 

 

SJH:   Mr Harty, thank you for your thoughtful submission.  Mr Hawkins, if 

you would come forward to a microphone. 

 25 

<SIMON HARTY WITHDREW [11.42 am] 
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<NEIL HAWKINS [11.42 am] 
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SJH:   Mr Hawkins, you understand now that the position we have reached is 

that the Council’s position is the tree should be removed from the 

schedule and that the Trust abide the decision of the Panel in relation to 

the schedule. 

 5 

MR HAWKINS:   Sorry, the Panel agrees with the Council?  The Trust agrees 

with the Council? 

 

SJH:  No. 

 10 

MR HAWKINS:   No, fine. 

 

SJH:  It abides the Panel’s decision, it is not taking a position either way 

effectively. 

 15 

MR HAWKINS:   Thank you, sorry, I misunderstood. 

 

SJH:  So it will be ultimately for us.   

 

MR CONWAY:   Sir, I am just checking that. 20 

 

SJH:   Is this Council abide is it?  Have I marked it wrong? 

 

MR CONWAY:   I think that is abide. 

 25 

SJH:   All right, so they are both in the same position.  They are not taking a 

stance on it, they are leaving it to us. 

 

MR HAWKINS:   Okay, thank you.  Well thank you for the opportunity.  The 

tree is at 177 Edgeware Road.  It is right up on the boundary nearest the 30 

road on the southern boundary.  Mr Harty put it much more eloquently 

and fully than I was going to but my concern mainly is that Lynley and 

I believe that the tree is unsafe the way it has been treated over time.  It 

tends to drop large limbs and it is right over the road, right over the car 

parking area and right over the public footpath. 35 

 

SJH:   So it is the tree right at the front of the section there? 

 

MR HAWKINS:   Yes.  The big one opposite Purchas Street, that one there. 

 40 

SJH:   Yes, thank you. 

 

MR HAWKINS:   Thank you.  As you can see from that picture it is quite well 

defined.  Edgeware Road has lines.  The tree has been butchered would 

be the only word I could use on the road side to make it free of the lines 45 

and also free of the traffic that runs along Edgeware Road.  This is 
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meant that to the northern side is much over-weighted and the tree over 

time is beginning to move towards the house, which is to the north.   

 

 Given the change in our WorkSafe type, the property is a rental 

property so now as I understand it I am criminally responsible for any 5 

adverse effects of my tenants and I respectfully submit that I do not 

want to be responsible for the limbs of the tree falling on them.   

 

 Because it is a gum, it drops large limbs, it does not – for me it is not a 

particularly significant tree in the sense that it has no cultural, any 10 

value of that type, even from a utility or a landscaping type 

arrangement, because of its poor shape perhaps we could with a 

resource consent, which as it has been stated over and over again how 

expensive all of that is, we could make the tree somewhat better shaped 

by trimming, if we were allowed to, by trimming the northern part of 15 

the tree.   

 

 But it is really a safety concern of ours that we do not want to be 

responsible for limbs falling on people when we do not have any 

responsibility or ability to prevent that. 20 

 

  [11.45 am] 

 

SJH:   Thank you.  Ms Huria? 

 25 

MS HURIA:   No thank you, sir. 

 

SJH:   Ms Dawson? 

 

MS DAWSON:   Just for interest, what sort of tree is it? 30 

 

MR HAWKINS:   It is a gum I believe. 

 

MS DAWSON:   Thank you.  That is all, thank you. 

 35 

SJH:   Judge? 

 

JUDGE HASSAN:   No thank you, sir. 

 

SJH:   Thank you very much, Mr Hawkins. 40 

 

MR HAWKINS:   Thank you. 

 

<NEIL HAWKINS WITHDREW [11.46 am] 

 45 
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SJH:   Ms Martin, you are here to speak on behalf of Mr and Mrs Henshaw.  If 

you would just come forward please. 
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<CLARE MARTIN [11.46 am] 
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MR CONWAY:   Sir, this is one that we have moved to table 1.  I have advised 

Ms Martin of that. 

 

SJH:   Thank you. 

 5 

MS MARTIN:   Good morning, thank you for the opportunity to address the 

Panel. 

 

SJH:   Sorry, just pause a moment. 

 10 

MR CONWAY:   Sorry I should be clear, that is T904, I am sorry Ms Martin, I 

think you are speaking to more than just one tree. 

 

MS MARTIN:   Yes.  I appear on behalf of Mr and Mrs Henshaw who have 

owned the property at 35 McMillan Avenue for approximately 15 

40 years.  They are currently overseas and I am familiar with the 

property, although not down to every tree. 

 

 But there are three protected trees on the property.  One is an English 

oak which we believe there is some confusion over.  If I can just 20 

quickly go through the timeline, back in August last year the Henshaws 

received a notice advising that the tree trees were being removed from 

the schedule.  The attached assessments there we believe may be the 

incorrect way round between the pin oak and the English oak.  We 

stand to be corrected on this but my understanding is that the English 25 

oak is the large tree down on McMillan Avenue adjacent to the garage, 

which is the large tree you can see there just alongside the bend in the 

road of McMillan. 

 

 However, in the assessment report it refers to that as being the pin oak.  30 

So there is some confusion over which number the pin oak and the 

English oaks are. 

 

 We agree that the English ash is T904 although in the report from the 

Council they refer to it as an Arizona ash so again some confusion 35 

there. 

 

 The two trees that the Henshaws are looking to have removed is the 

English ash and the pin oak, if Advanced Tree Services and I agree that 

the pin oak is the one in the central part of the property, not the one on 40 

McMillan Avenue.   

 

 The request for this is not for T904 and 905 to be felled at any stage but 

it is really a matter of managing these trees as part of a large, mature 

property and there are a number of native trees included in that 45 

property which are also mature, titoki, kauri and beech.   
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 The Henshaws have Advanced Tree Services attend to the property on 

a regular basis subject to snowfall and wind breakage and so on so they 

have spent a fair bit of money and time on keeping those trees in good 

health and shape.  But I think you will see from the photographs 5 

attached to their submission that the pin oak in particular has become 

quite misshapen through removal of limbs through snow breakage.   

 

 The pin oak forms one of a group of three and their concern is about 

the future health of the other trees around it.  There is a beech tree in 10 

that group which they would like to maintain and keep good health. 

 

 The land at that particular area, which is the central part of the 

property, if you look at the red pointer over the house, if you go 

directly north of there it is the lower cluster of those trees, the goldie 15 

shaped cluster - - - 

 

  [11.50 am] 

 

SJH:   Could we bring up the page of photographs on the screen, thank you. 20 

 

MS MARTIN:   So just to recap basically, during 2015 a contractor from 

TreeTech looked at all three trees and that is when the assessment 

report came out from the Council to remove them from the schedule 

based on their assessment reports.   25 

 

 Then in June 2016 a letter was received by the Henshaws confirming 

that the English oak be reinstated onto the schedule which the 

Henshaws were quite happy about, they believe that that is the one on 

MacMillan Avenue.   30 

 

 And then subsequently on 29 June, they received a letter confirming 

that all three were being proposed to be returned back to the schedule. 

 

 The Henshaw’s request for T904 and 905 to be removed is really from 35 

a health maintenance and being able to work on those trees which 

TreeTech confirmed that they are nearing the end of their life and were 

likely to impact on health with other trees around them. 

 

 I will not go through the summary that we forwarded on 27 July, but 40 

just to rest assured that the total property is being looked after from a 

management point of view and the owners love the site.  They do not 

intend to subdivide the property or fell the trees, but it is really being 

able to work on those trees for the future, and more importantly 

maintain the health of the remaining trees around, in particular, the 45 

natives that are on the property. 
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 Thank you. 

 

SJH:   Thank you.  Just for clarification, the left hand photograph that is on the 

screen at the moment, the pin oak is in the centre.  The pin oak is the 5 

one slightly in the background that is not growing straight, if I can put 

it that way? 

 

MS MARTIN:   Correct. 

 10 

SJH:   Thank you. 

 

MS MARTIN:   Its shape has become almost corkscrew as you can see on one 

of the other photos, the top one, because of limb removal, yes, so that is 

the pin oak and it has become quite misshapen.  The ash tree has also 15 

had some large limb removal and again, is shown, yes, to the right hand 

there, showing some signs of that shape not being maintained. 

 

 So it is a matter of keeping that to the best of their advantage without 

having the cost of resource consent to do that work.  Thank you. 20 

 

SJH:   Thank you, I will just see if the Panel have any questions.  Ms Huria. 

 

MS HURIA:   No thank you, sir. 

 25 

SJH:   Ms Dawson. 

 

MS DAWSON:   No thank you, you have clarified my concern about the 

different trees, thank you very much. 

 30 

JUDGE HASSAN:   And likewise, thank you, sir. 

 

<CLARE MARTIN WITHDREW [11.52 am] 

 

SJH:   Thank you very much.  So that brings us to the end of the Hearing, I 35 

think, closing submissions, yours a week today, Mr van der Wal, is that 

acceptable, and the Council a week after? 

 

MR VAN DER WAL:   Yes, sir, that should be fine. 

 40 

SJH:   All right, thank you very much. 

 

MR VAN DER WAL:   Sir, just one point, a suggestion I might make, just in 

view of the Panel’s observation that whether City and the Trust agree 

on trees being removed, it may be helpful if a joint list of those trees 45 
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where there is agreement can be provided to the Secretariat and put up 

on the website for submitters to give them some more certainty. 

 

SJH:   I think that would be very useful and we understand the reasons for the 

confusion and it would remove an awful lot of that if that agreed list 5 

could be done, so I will leave it with you to work with Mr Conway and 

once that becomes available we will post it online.   

 

JUDGE HASSAN:   If I could make a plea to both counsel, encourage both 

counsel to address this various permitted activity questions that have 10 

come up, one is in regard to health and safety, for me anyway, and 

another one is in regard to the nuisance issue, and the third for me is in 

regard to the Fifield estate type of example where you might have a 

landowner that is capable of stewarding their property, and whether or 

not a permitted activity class might work for that based on arboreal 15 

work in terms of ongoing maintenance to give people more certainty. 

 

SJH:   With a long term plan? 

 

MR VAN DER WAL:   Yes. 20 

 

SJH:   Because it is an exceptional type of situation. 

 

MR VAN DER WAL:   I was busily taking notes as your Honour was 

mentioning those issues.      25 

 

SJH:   Thank you. 

 

MR CONWAY:   Yes, thank you, sir. 

 30 

SJH:   All right, thank you, we will adjourn. 

 

MATTER ADJOURNED AT 11.55 AM ACCORDINGLY 


