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DAY 1 – 10 August 2016 

 

  [9.38 am] 

 

SJH:   Yes, thank you.  We have got a record here of the submitters at the back, 5 

Mr Conway, you and Ms Coyle for the Council? 

 

MR CONWAY:   Yes, sir. 

 

SJH:  Mr van der Wal, you are for the Trust? 10 

 

MR VAN DER WAL:   Yes, sir. 

 

SJH:   Mr Wilding, you are here in your own capacity? 

 15 

MR WILDING:   Thank you, sir. 

 

SJH:   All right, thank you, yes, Mr Conway. 

 

MR CONWAY:   Good morning, sir, members of the Panel.  As you will 20 

appreciate the last week or so has not been particularly ideal from 

anyone’s perspective, and I wish to start with an apology to all 

concerned for that. 

 

SJH:   Let us just accept we are where we are and move on from it, I think that 25 

is the only practical way and frankly the position you arrive at in your 

opening is the position that we understood as a Panel which we thought 

was clear from our Minute is where we would be anyway. 

 

 So perhaps it is serendipitous.  30 

 

MR CONWAY:   Yes.  Thank you, sir.  Just to quickly step through documents 

that you hopefully have in front of you.  We have filed some opening 

legal submissions and I have hard copies of those here if any member 

of the Panel or submitter wishes to have a copy. 35 

 

SJH:   No, we all have copies, thank you very much. 

 

  [9.40 am] 

 40 

MR CONWAY:   I also have some redacted evidence and we have filed that, 

but I am conscious of - - - 

 

SJH:   Again, we have got folders of the redacted evidence, thank you.  The 

Secretariat has been working into the night of what is happening. 45 
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MR CONWAY:   Yes, thank you, sir.  And in relation to that redacted 

evidence, just to make it clear, the redactions relate to material that 

relied on the erroneous data that we referred to in our memorandum 

yesterday. 

 5 

 Mr Moohan and Mr Matheson will also be confirming the withdrawal 

of certain parts of their evidence when they present their evidence this 

morning, which relates to the reasons why the Council had proposed an 

adjustment to the mediated threshold. 

 10 

 I wanted to make that point clear so there was not any uncertainty 

about why those parts are still sitting there in the redaction, redacted 

versions. 

 

SJH:   Could I just put one thing to you so that people are on notice, and 15 

particularly to planners that are giving evidence, might like to think 

about this, but at the moment, there is no policy supporting what is 

meant by “significant trees”, and it seems to the Panel that it would be 

useful to have such a policy so, just Counsel can deal with it in closing, 

but people giving evidence where it is relevant may like to cogitate on 20 

that for a while before they actually give their evidence. 

 

MR CONWAY:   Thank you, sir.  Now, in terms of the legal submissions, I do 

not intend to take you through those in detail, what I want to do, 

though, sir, is to briefly take you to a couple of parts to help orientate 25 

the Panel. 

 

SJH:   Thank you. 

 

MR CONWAY:   Now paragraph 2.2 is the first part I wish to take you to and 30 

it is page 3.  In that paragraph 2.2 I have listed some trees that were on 

the notified proposal that have been mentioned in the landowner 

comments. 

 

 Mr Wilding has pointed out to me this morning correctly that in case 35 

there is any uncertainty, he is not seeking to remove the tree referred to 

paragraph B or should I say the Westall Trust is not.  The Westall Trust 

has referred to that as an example.  So just to make sure there is no 

uncertainty about what I am saying there or what their position is. 

 40 

 The summary of the Council’s position starts on page 4.  There is an 

overview there, an overview of the reason why the Council has sought 

to provide some options to allow an approach to be applied across the 

board.  I will not take you through the detail of that, you will be 

familiar with that. 45 
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 But as I have identified, over on page 6, confirming what we filed in 

our memorandum yesterday, there has been an error in the data that 

was relied on for the purpose of that adjustment.  The Council no 

longer proposes that adjustment, it therefore accepts that the starting 

point for this Hearing for the terming of significance is what was in the 5 

mediated agreement under those thresholds. 

 

 In light of the approach the Council had taken to identifying what they 

thought was a consistent approach to adjusting the trees on the 

schedule, it has not called site specific evidence in relation to some of 10 

those trees, and so it is not in a position to assist the Panel further with 

the detail of those trees. 

 

 What we have sought to do in the time available since the error was 

discovered, is to identify the evidence that we do have in relation to site 15 

specific trees and provide the Panel with a summary of that in the two 

tables that I have attached to these legal submissions. 

 

 I have described those tables at paragraph 4.12 and in essence, that is 

the extent of the focus of the Council for this Hearing in addition to the 20 

provisions and any assistances that Mr Matheson can provide on those. 

 

 Table one shows the trees and that number there in 4.12A should be 25 

with the two additions I am going to be mentioning now in that table. 

 25 

 So those are the trees, (INDISTINCT 4.53) for that table at page 12 of 

these legal submissions.  It sets out briefly the trees where the Council 

has site specific evidence for its relying on site specific evidence, and it 

says those ones can come off the schedule. 

 30 

  [9.45 am] 

 

 And it has just briefly noted that the evidence reference and the reason, 

and to that table, so on page 13, if I can ask you, sir, and member of the 

Panel, to just add a reference to T930 - - - 35 

 

SJH:   Yes. 

 

MR CONWAY:   - - - and T568. 

 40 

SJH:   Just give us the details, are they both at the same address? 

 

MR CONWAY:   No, they are not. 

 

SJH:   So 930 is? 45 
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MR CONWAY:   930 is Mr Garmes’s tree, I am just checking the address or 

the name for 568, and I have been advised this morning Mr Moohan 

will be confirming in his highlights - - - 

 

SJH:   And the reasons for them being withdrawn? 5 

 

MR CONWAY:   They are because Mr Moohan has seen information that has 

recently come in from other witnesses, so I am aware that in relation to 

T930, there was an arborist’s report attached to Ms Lowe’s rebuttal 

evidence that came in over the weekend, and Mr Moohan has accepted 10 

what that arborist report says. 

 

SJH:   All right, well you can come back to the other details of that, we will get 

it in the evidence, thank you. 

 15 

MR CONWAY:   And then table 2 shows 58 individual trees where the 

Council has gone out and assessed the tree or it has formed enough of a 

view to provide evidence on the merits and on whether the tree needs to 

stay or go, and the recommendation from the Council on those 58 trees 

in five groups, is that they can be retained on the list.  20 

 

 And so just to be clear again, 4.12 focuses only on trees where there 

have been landowner submissions or comments in opposition to the 

scheduling of the tree. 

 25 

 The Council is not proposing any adjustment in relation to trees where 

there has either been no landowner comment or where the landowner is 

supportive of the trees listing. 

 

 Sir, unless the Panel has any questions, our endeavour from here is to 30 

assist the Panel as much as we can on site specifics. 

 

SJH:   Thank you, Mr Conway, I will just check.  Ms Dawson? 

 

MS DAWSON:   Mr Conway, the schedule attached to Mr Matheson’s rebuttal 35 

of the trees, is that – should I ignore that? 

 

MR CONWAY:   Yes. 

 

MS DAWSON:   It has not been updated and really the tables attached to your 40 

opening - - - 

 

MR CONWAY:   That is the most up to date information we have, yes and so 

Mr Matheson will confirm when he presents his evidence which parts 

of his evidence are no longer put forward and again, apologies for that. 45 
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MS DAWSON:   That is fine. 

 

MR CONWAY:   I should also note, just in terms of scheduling in light of this 

position, I am not envisaging needing to cross-examine any witnesses 

today, I think it is most helpful if the Panel is able to hear that evidence 5 

and really the points of difference primarily related to where the 

threshold should be, and so I do not intend to take the Panel’s time up 

with cross-examination today.  

 

SJH:   Thank you.   10 

 

JUDGE HASSAN:   No, thank you, sir. 

 

SJH:   Mr Conway, your table one, has there been any discussion with the 

Civic Trust and aligned submitters and those landowners in relation to 15 

that, if there is agreement around some of them the landowner should 

be informed in case they are planning on turning up, which will be 

unnecessary. 

 

MR CONWAY:   There has not been any direct discussion, some of those – as 20 

you can see there, were referred to in evidence-in-chief, so to that 

extent there will have been some notice from earlier evidence.  Our 

parties have read that, and I understand and I do not have the numbers 

for you but in a number of these cases, the Civic Trust has also 

accepted these ones can come off, but I will need to let Mr van der Wal 25 

- - - 

 

SJH:   Perhaps at the morning adjournment could you give the agreed ones a 

list to the Secretariat so they can double check and if they are 

submitters that were planning on attending, tell them there is no need. 30 

 

MR CONWAY:   Yes. 

 

SJH:   All right, thank you, Mr Conway.  Mr van der Wal, it seems to me 

following our telephone conference and the way events have unfolded 35 

that probably your major concern has been taken care of? 

 

  [9.50 am] 

 

MR VAN DER WAL:   That is correct, sir.  Perhaps there is just that issue in 40 

terms of – that your Honour raised – in terms of policy as to how 

significance is defined, and in terms of that, I am just still not clear 

whether it would be helpful to cross-examine valuation witnesses or Mr 

Matheson on that point because - - - 

 45 
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SJH:   But is your position an acceptance that there ought to be a policy doing 

this to inform? 

 

MR VAN DER WAL:   Sir, no, the position – let me backtrack – I have no 

firm instructions on that.  The Trust was proceeding on the basis that 5 

the word “significance” means significant, sir, and not highly 

significant as the City seems to and they have interpreted. 

 

 And that is basically why we are in this predicament, in my submission, 

sir, it failed to adopt the test for “significance”.  Now if it is helpful that 10 

there is policy on what is exactly significant, or whether that would be 

helpful is something on which I would need to get instruction, sir, and 

it is perhaps something on which Ms Lowe can assist the Panel. 

 

SJH:   All right, thank you. 15 

 

MR VAN DER WAL:   And so moving on from there, the key point is really 

that in relation to the significance issues there are, unfortunately now a 

number of submitters in the room who had thought the Council thought 

their trees were not significant and it turns out they were. 20 

 

 And the Trust hopes that those tree owners understand that there are 

sound cultural reasons why the Trust considers those definitely are 

significant, and I can move on from there, and then just address the 

individual trees, sir. 25 

 

 There is the tree, the manna gum at 28 Seamount Terrace, and it is a 

submission by Mr Simon Harty, I have raised that in my opening 

submissions at paragraph 43 and the Trust considers that that tree 

should not be up for consideration at this Hearing because it is not one 30 

of those trees where an owner failed to have the opportunity, Mr Harty 

had an opportunity to make a submission, did and then chose not to call 

evidence. 

 

 And in the same way as the supermarket group, and I do not want to 35 

use the wrong name - - - 

 

SJH:   Foodstuffs, is that about the one at Stanmore Road? 

 

MR VAN DER WAL:   Yes, sir.  In the same way as Foodstuffs should not be 40 

given a second bite at the cherry, it is submitted that in relation to that 

tree, certainly Mr Harty should not be given a second bite at the cherry. 

 

 Then in relation to changes to rules and provisions - - - 

 45 

SJH:   It is hard with a gum tree to bite a cherry. 
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MR VAN DER WAL:   Sir, but just in terms of the Westall Trust, the 

submission is that its concerns that legitimately arise through this 

Hearing have been addressed by the agreement for the trees that were 

listed through the mediation to be delisted, sir, and so the matter as to 5 

changes to the rules that apply, no longer arises, it is a matter that 

Mr Wilding, the Trust’s predecessor in title could have raised in 

relation to the tree that was initially publicly notified as being 

significant, sir. 

 10 

 And unless – sir, there is just one further matter in terms of logistics, 

there are two witnesses that were scheduled for teleconferencing if the 

Panel understands now - - - 

 

SJH:   Just to evidence, it is not conferencing. 15 

 

MR VAN DER WAL:   I beg your pardon, for video conferencing, sir? 

 

SJH:   Yes. 

 20 

MR VAN DER WAL:   A video link evidence. If it transpires that Mr Conway, 

I understand, will not require them for cross-examination, so if the 

Panel no longer needs to hear from them perhaps arrangements can be 

made now to cancel those. 

 25 

SJH:   The Panel will decide that at the morning adjournment. 

 

MR VAN DER WAL:   Yes, sir, and unless there are any further questions that 

is all I wish to address. 

 30 

SJH:   I will just check with the Panel. 

 

MS HURIA:   No questions, sir. 

 

SJH:   Ms Dawson. 35 

 

MS DAWSON:   No questions. 

 

SJH:   Judge. 

 40 

JUDGE HASSAN:   No. 

 

  [9.55 am] 

 

MR VAN DER WAL:   Thank you, sir.   45 
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SJH:   Yes, Mr Wilding. 

 

MR WILDING:   Thank you, sir.  The tree protection of provisions engaged 

with important rights, values and interests, and of course, they seek to 

restrict those of the landowners in favour of a community benefit. 5 

 

 It is important that they do so in a way that is proportionate, rationally 

justified, and where possible, achieves a quality as between people, and 

in this case, landowners and public space operators. 

 10 

 In terms of substituted chapter 3.3, it is also important that they 

minimise costs and in particular, resource consent processes and 

notification requirements. 

 

 My learned friends just questioned why I am here essentially, well first, 15 

the issue two and three, include the pruning regime and the restrictions 

which attach second, they will affect not only the current set of 

incumbents, but appendix 6, technical report of Mr Moohan, underlying 

the Section 32 evaluation states at page 45, “Additionally, the 

contractors assessment staff walked past trees currently not protected 20 

that in their professional opinion are more worthy of protection than a 

lot of the trees they were assessing.  These trees could be assessed for 

inclusion in future plan changes.  It is important that these provisions 

are right so that in future, people who are subject to protection, can 

manage trees in a way which minimises the burden on them.”  And that 25 

is really where it bites for us. 

 

 We have never challenged the protection of the copper beech, of course 

it is just an example given of the problems with the proving regime. 

 30 

 The relevant values and interests are reflected in Part 2 of the Act, they 

include conservation and heritage, but they also include enabling 

people to provide for their social, economic and cultural wellbeing and 

health and safety. 

 35 

 Trees can have positive and negative effects, and it is important that 

they are captured and under the plan hierarchy with which your Honour 

is well familiar, that is done by way of an objective which informs a 

policy which informs rules, and that leads to the first problem, which is 

covered at Chapter 3 of my submissions which is the objective is 40 

unbalanced.  It focuses exclusively on conservation, and that has 

potential to lead to an unbalanced chapter. 

 

 Unbalance in tree protection provisions has been a subject of adverse 

comment before, in paragraph 3.5, I have cited from the observation of 45 

his Honour, Judge Newhook, in Auckland City Council v John 
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Woolley Trust, the plan is virtually silent about any assessment in 

connection with adverse effects, health and safety issues, social 

wellbeing and the like, that is conservation issues govern the activities 

to the exclusion of other kinds of issues embraced within Part 2 of the 

Act. 5 

 

 The Auckland City Council appealed that decision on a point of law 

about whether in the context of restricted discretionary activity regard 

could be had to wider Part 2 matters. 

 10 

 Randerson J said, and this is referred to in paragraph 3.7 this last 

sentence.  “The almost total focus on tree protection to the exclusion of 

human factors such as social wellbeing, health and safety, has led to the 

difficulties apparent in this case.” 

 15 

 And indeed, the current example, is just that.  We now have many 

submitters saying that there are a range of problems which simply were 

not taken into account, and perhaps one of the reasons is they are not 

recognised at the level of objectives, and until very recently, have not 

been captured at the level of policy either. 20 

 

 It is important that the chapter enables a proper balance to be struck 

between the competing interests.  

 

  [10.00 am] 25 

 

 I have started with that expressed by Lang J in Yandle v Done which 

was a nuisance case under the Property Law Act 2007 and this is 

paragraph 4.3 of my submissions, page 7. His Honour stated at 

paragraph 38 “Usually, however, the major competing interests will be 30 

those that relate to the landowner on whose property the trees are 

located.  This will include the landowner’s right to determine how his 

or her land is to be used for purposes that in all other respects may be 

lawful and immune from challenge.  Included within that right is the 

right to plant trees and shrubs as he or she sees fit”. 35 

 

 I have then outlined a range of the other burdens, for example 

economic.  They include matters such as the potential for restriction in 

being able to subdivide land, the cost of any consenting requirements, 

the cost of using arborists to undertake any pruning.  If you take our 40 

example the evidence of Mr Hammer contains a quotation of $2,000 for 

pruning of the copper beech, one might well imagine that over decades 

the professional cost could be very, very significant indeed, in a context 

in which the provisions have to account for everyone in society who 

may have a protected tree with differing abilities to meet those costs. 45 
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 And a very limited funding by this Council, $14,000 is the evidence 

given by the Council of its funding across a number of trees which 

could be anywhere between 400 to 1,200 and potentially vastly more if 

Mr Moohan undertakes the assessment foreshadowed in appendix 6 

referred to at the outset, intrusion by roots into driveways and 5 

properties and the economic costs which arise from that.   

 

 If I can take you to page 10 of my submissions, I have set out at the top 

an extract from Decision 41 Waitakere plan which was in fact captured 

by Mr Moohan’s technical report appendix 6 but it best explains some 10 

of those part 2 factors.   

 

 (i) We have paid particular attention to the wellbeing, health and safety 

of people and the amenity and quality of the environment they can 

reasonably be expected to enjoy where trees exist in close proximity to 15 

buildings, particularly residential buildings. 

 

 ii) In reaching an overall broad judgement, often where we have been 

required to balance the merits of scheduling a tree against the actual or 

potential adverse effects of that tree on property owners and occupiers, 20 

we have carefully weighed the impact of tree protection on the property 

where the tree is located and on surrounding properties.  

 

 (iii) We have determined that for 52 trees or groups of trees, in 

response to the submissions received, that although the arboricultural 25 

merits of the trees are high, or in many cases significant, the actual or 

potential adverse effects that either currently exist, or are most likely to 

occur in the foreseeable future, outweigh the need for these trees to be 

scheduled.  I have set out at footnote 30 the internet reference for that 

decision, it is illuminated (ph 4.11) as to the way that that broad 30 

approach was applied.   

 

 In terms of the process of protection followed there it involved an 

arborist’s assessment, a planner’s assessment as to wider matters, then 

the commissioners making a decision following in some cases some 35 

site visits, and that really serves to illustrate two points.  First it is not 

merely an arborist’s assessment, and I don’t mean to denigrate an 

arborist by saying that I appreciate it is a recognised and reputable 

profession.  But, second, albeit that it was in the context of a plan 

change, it involved then an independent decision by someone with the 40 

statutory power of decision.   

 

  [10.05 am] 

 

 I want to just turn to nuisance more particularly and this is covered 45 

from 4.23 onwards in my submissions.  The fact that trees can cause a 
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nuisance is well recognised even outside the context of the Act.  The 

Property Law Act section 333 onwards contain a mechanism enabling 

the civil Courts to order the removal or pruning of a tree where it 

causes a nuisance.  On page 12 I have set out the types of factors which 

are taken into account, they are prescribed.  They include, for example 5 

335(b)(iv) an undue interference with the use or enjoyment of the 

applicant’s land by reason of fall of leaves, flowers, fruit or branches or 

shade or interference with access to light.  These were clearly matters 

considered significant by parliament.   

 10 

 At 4.26 I have just referenced the very recent case actually in 

Christchurch of Blakesfield v Foote in Mander J in the High Court held 

that an action in nuisance was still available notwithstanding the 

provisions of that Act in order that certain trees that resulted in an 

actionable were removed and pruned. These concerns therefore are real 15 

and they are recognised and not just in New Zealand, they are dealt 

with directly in the United Kingdom, and if I could take you please to 

paragraphs 4.30 and 4.31 on page 14. 

 

 As with many jurisdictions it seems tree protection provisions are being 20 

reviewed.  In the United Kingdom protection occurs by way of a tree 

preservation order under the Town and Country Planning (Tree 

Preservation) England Regulations 2012.  Prohibited are the cutting 

down, topping, lopping or uprooting of a protected tree but 

regulation 13, referred to in my paragraph 4.31, accepts any of those 25 

activities (ii) in compliance with an obligation imposed by a statute.  

One might well think the Property Law Act nuisance provisions, while 

not imposing an obligation, are a useful parallel and (iii) so far as may 

be necessary to prevent or abate a nuisance. 

 30 

 And the point is that landowners of protected trees ought not to have 

the burden of seeking consent of the Council to avoid, remedy or 

mitigate a nuisance. I obviously refer to nuisance in a legally 

recognised sense rather than just any minor inconvenience or personal 

whim.   35 

 

 I just want to take you please to paragraph 4.35 over the next page.  

Nuisance cases of course feature fairly heavily in the United Kingdom.  

One of the cases which has some - - - 

 40 

SJH:   Mr Wilding, I would remind you, you were given 10 minutes to speak to 

your submission, your written submission, and you have gone well over 

that. 

 

MR WILDING:  Thank you, sir.  I will move on very swiftly then, sir.  45 

Robbins v London Borough of Bexley involved consideration of 
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nuisance and the issue was raised of how, for example growth is 

measured, and in particular if there is a 30 percent reduction in a crown 

volume what does that mean?  It means a 12 percent reduction in 

branch length.   

 5 

 It is apparent, not only from that case but other sources, that when one 

talks about tree growth, it could be growth in the diameter of the trunk, 

growth in the length of branches, growth in height; but the Plan needs 

to be very clear about what it is that is being permitted. 

 10 

  [10.10 am] 

 

 I will not go over the shortcomings in the Council’s section 32 

evaluation. It is safe to say that aside from safety effects, broader 

nuisance effects were simply not captured at any level, instead it was 15 

proposed that they would be dealt with by way of response to 

submissions made in this context.  

 

 I have suggested in part 6 a number of ways in which the degree of 

tension currently apparent can be reduced, they include first a more 20 

even pruning regime.  So for example, a public space operator using a 

works arborist can prune or manage any part of a tree, whereas a 

private space operator, even using an arborist, has restrictions in the top 

third of a tree. 

 25 

 A simple point is this, what is the protective mechanism?  If the 

protective mechanism is the use of an arborist then that should be 

sufficient for private and public space operators. 

 

 Second, the pruning provisions allow now some pruning in the lower 30 

third of the tree by a landowner.  They do not allow any pruning by a 

landowner directly, ie not using an arborist in the upper two thirds of 

the tree.  And yet when you look at a tree, an example shown in my 

evidence, it is the upper two-thirds that often has the new growth which 

begins to create a nuisance each year.   35 

 

 I have suggested that in addition to a more permissive regime there 

might be a management plan recognising that trees all vary.  Coast 

Redwoods for example have been identified by the government as such 

a fast growing species that they are one of three suitable for forestry.   40 

 

 In that plan it must be emphasised ought to be directed to be 

permissive, in other words permitting a landowner across the lifetime 

of the tree to prune in a way which would be appropriate to that tree but 

greater than what otherwise be allowed under the rules, it could be 45 
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entered to at the time of protection so that when someone is having a 

tree protected they know they can manage known properties.   

 

 7.8, I have raised the importance of placing genuine weight on what a 

landowner says.  It is not a problem that has gone unrecognised.  In 5 

Butterworth and Auckland City Council, Judge Newhook stated: “We 

disagree with the Council’s witnesses and favour the reasonably stated 

complaints made by the appellant.  We consider that the Council 

witnesses paid no more than lip service to the issues required to be 

considered under the part 2 of the Act, particularly the health and safety 10 

of the occupants of the house and the neighbours and their social and 

economic wellbeing.” 

 

 Landowners are probably in the best position to know what the impact 

of the tree is on them in a day to day basis.  Another theme coming 15 

through, the case is referred to, is that subjective views of arborists 

about how much shading might be permissible are not particularly 

useful.   

 

 In terms of R2 trees, the two main bodies no longer seeking its 20 

protection, this is for our Camperdown Elm and Coast Redwood, the 

only person who still is is Mr Ostash, I have suggested that can be 

dispensed with on the papers he has provided – no evidence except for 

a photo, and no arborist report.  We certainly would invite a decision in 

our favour in respect of our trees.   25 

 

 At the pre-hearing conference, sir, you invited me to come up with 

some draft wording.  I have endeavoured to do so, it is from page 32 

onwards. 

  30 

SJH:   Thank you.   

 

  [10.15 am] 

 

MR WILDING:   I will be very brief.  I have set out a context, in my 35 

submission it is important that those making decisions under the Act 

have clearly articulated the values and interests that ought to be taken 

into account.  Second, the objective 9.4.2 (a) remains unchanged, but in 

Roman B over the top of page 33, I have captured in the objective the 

requirement to achieve that in a manner that recognises the various 40 

interests.  And whether that or some other language is used, there needs 

to be recognition of those other interests at the level of the objective.   

 

 Third, the various policies 9.4.3.1 through to 9.4.3.2 do not conflate 

being able to protect with protect, instead they propose that there be an 45 

assessment, that it be an assessment both aborocultural and including 
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landscape, that having undertaken the assessment regard we have to the 

part 2 factors, there will also no doubt be regard had to the views of the 

particular landowner and then a decision can be made about whether to 

protect.  There may be perfectly good reasons why simply the first 

assessment does not mean protection is appropriate. 5 

 

 In terms of the threshold, which your Honour has noted as “lacking”, I 

have put in 9.4.3.1 “Identify and assess trees that make a significant 

contribution to the environment”.  Now it may be the threshold is at a 

different level, some plans seem to opt in favour of a contribution to the 10 

community, presumable conveying a more local aspect or a regional 

aspect, but one way or another something more precise than just 

“significant tree” is required.   

 

 I have retained the distinction with some reservation between 15 

“significant tree” and “significant and exceptional” simply because it 

seems too far down the track to revisit that, but if a tree requires 

protection then it requires protection regardless of the finer distinctions. 

 

 Then in terms of whether a tree ought to be protected, I have suggested 20 

it ought not to be protected unless its adverse effects will be no more 

than minor.  But in assessing whether they are no more than minor, 

account ought to be taken of the permitted steps to enable adverse 

effects to be remedied. 

 25 

 So if the Council proposes to protect on terms that mean that a 

landowner can easily manage adverse effects, it can do so without 

undue economic impact, then that will tend towards protection.  If it 

seeks to protect on the basis of a very burdensome scheme then that 

will weigh against, and it is by so doing that the Council can begin to 30 

recognise the community interest and contribute towards the burden of 

protection. 

 

 Some Councils do so by way of incentives, additional allowance for 

subdivision rates et cetera, but none of those seem to feature in this 35 

particular context. 

 

 I will not take any more of your valuable time, but thank you very 

much for allowing me to go over time, I do not propose to give any 

evidence later in the day, but if I may, we will just sit at the back for a 40 

while and can answer any questions. 

 

SJH:   And you would wish to file a closing when we come to making 

directions around that Mr Wilding? 

 45 
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MR WILDING:   Well I think probably not, sir, unless something particularly 

arises. 

 

SJH:   We will give you the right to make your decision, after you have 

considered the transcript and such like.   5 

 

MR WILDING:   Thank you, sir.  

 

SJH:   Thank you.   Yes? 

 10 

JUDGE HASSAN:   Mr Wilding, just a question for you please.  And thank 

you very much for the suggestive drafting.  Just on that matter of no 

more than minor, you are not referring to any statutory test or test of 

law in regard to that being a benchmark? 

 15 

MR WILDING:   No, I am not sir. 

 

JUDGE HASSAN:   All right, thank you.   

 

SJH:   Ms Huria, any questions? 20 

 

MS HURIA:   No, thank you, sir. 

 

SJH:   Ms Dawson? 

 25 

MS DAWSON:   No, thank you.   

 

SJH:   Thank you Mr Wilding.   

 

MR WILDING:   Thank you, sir.  30 

 

SJH:   Just before we go to the evidence, we have got the facility to pull up 

Google Street or Google Earth, which certainly I found was useful 

when going through and reading the various submissions. So I think if 

the witnesses need that they just need to notify and avail themselves of 35 

that and we will have it brought up.  Thank you, we will go to your first 

fitness. 

 

MR CONWAY:   Thank you, sir, I call Mr Sard. 

 40 
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<EDWARD JOHN SARD, sworn [10.20 am] 
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SJH:   All right, I think it is on record already that Mr Sard has been advising 

Ms Dawson’s builder for their earthquake rebuild but that has already 

been put on record, thank you. 

 

<EXAMINATION BY MR CONWAY [10.21 am] 5 

 

MR CONWAY:   Thank you, sir.  Good morning, Mr Sard. 

 

MR SARD:   Good morning. 

 10 

MR CONWAY:  Could you please confirm your full name is Edward John 

Sard? 

 

MR SARD:   That is correct. 

 15 

MR CONWAY:  And you have prepared a statement of evidence for this 

resumed hearing dated 28 July 2016? 

 

MR SARD:   That is correct. 

 20 

MR CONWAY:   And it refers back to your previous evidence setting out your 

qualifications and experience? 

 

MR SARD:   That is correct. 

 25 

MR CONWAY:   And there has been filed overnight a redacted version of that 

evidence removing comments that were relying on incorrect data, you 

confirm those redactions? 

 

MR SARD:   Yes, that is correct as well. 30 

 

MR CONWAY:   Are there any other corrections you wish to make to your 

evidence? 

 

MR SARD:   No. 35 

 

MR CONWAY:   And subject to those redactions then do you confirm your 

evidence is true and correct?  

 

MR SARD:   I do. 40 

 

MR CONWAY:   Thank you.  Now, would you please read out your highlights 

package and then answer any questions. 

 

MR SARD:   Certainly.  As one of the arboricultural assessors initially engaged 45 

to carry out assessments using CTEM in 2014, and following notice of 
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the resumed hearing requested by Council, I was further engaged by the 

Christchurch City Council to carry out further site assessments in July 

and August 2016 and provide written evidence in relation to the 

comments on the additional trees added to the schedule following 

mediation in December 2015. 5 

 

 My further site assessments and evidence covers matters that are 

specified by Christchurch City Council or where some further 

discussion or clarification is required around my response to relief 

sought in the following aspects of CTEM.  These matters include 10 

reassessment of tree structure, reassessment of tree health, reassessment 

of tree shape, reassessment of nuisance recording, inclusion of 

additional observations for nuisance supporting notes, the inclusion of 

additional observations for condition assessments under arborist 

supporting notes and changes to estimated service life years where 15 

applicable. 

 

 In my statement of evidence for arboriculture dated 28 July 2016 I 

reassessed 62 trees providing details on the specific arboricultural 

matters listed above.  These trees were located on sites for which I was 20 

granted permission to access by the tree owners or caretakers within the 

timescales indicated by Christchurch City Council.  Subsequent to my 

evidence being filed and on receipt of delayed permissions from tree 

owners granting access to the sites, I was further asked to carry out an 

additional two site visits to reassess three more trees.  The findings of 25 

these site visits are detailed below. 

 

 On Tuesday, 2 August 2016 I attended 35 McMillan Avenue to carry 

out a reassessment of T906 English oak - CCC ID 1906, and T904 

Arizona ash - CCC ID 1869.  The trees had previously been assessed in 30 

2014 and were originally listed on the operative district plan.  For the 

English oak, T906, the assessment of structure was fair, score 50, and 

health was fair, score 50, shape was recorded as fair, score 50, as I was 

of the opinion that approximately 21 to 30 percent of the canopy shape 

was missing, modified or misshapen. 35 

 

 I noted under nuisance damage to property on account that the trunk of 

the tree was growing into the adjacent garage structure, roof and PVC 

guttering causing damage to the structure and potential bark damage to 

the tree through incremental growth.   40 

 

 For the Arizona ash, T904, the assessment of structure was fair. score 

50, health was recorded as fair, score 50 as I was of the opinion that 

despite the seasonal defoliation the tree was exhibiting signs of reduced 

vigour with poor extension growth and apical dieback within the main 45 
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crown.  As a result the estimated service life was altered from 30 years 

to 21 to 30 years.   

 

  [10.25 am] 

 5 

 I recorded a score of 30 for poor shape as the continued suppression 

means that approximately 31 to 70 percent of the canopy shape was 

missing, modified or misshapen.   

 

 The tree’s nuisance recording remained unaltered but I noted under 10 

nuisance debris on account of the seasonable defoliation and seed 

debris within the garden and residential frontage.   

 

 On Tuesday, 2 August 2016 I attended 207 Lincoln Road to carry out 

an assessment of T888 Wych elm - CCC ID 2273.  The tree had been 15 

previously assessed in 2014 and was originally listed in the operative 

district plan.  For the Wych elm, T888, the assessment of fair structure, 

score 50, good health, score 70, and good shape, score 70 remained 

unaltered.  Additional comments relating to recent branch failure and 

its location within a residential care home/dementia hospital was also 20 

noted.   

 

 I noted under nuisance damage to property on account of the observed 

surface cracks to the adjacent entrance driveway, asphalt finish, from 

possible root activity.  In addition to these site visits I have reviewed 25 

the filed rebuttal evidence of both Ms Diane Lucas and Mr Bradley 

Cadwallader.  With particular reference to Mr Cadwallader’s evidence I 

wish to provide this additional information for consistency and 

clarification.  

 30 

 So this is specific reference to Mr Cadwallader’s evidence 

paragraph 75, T585 Lombardy poplar at 7 Daresbury Lane.  In 

response to Mr Cadwallader stating that he disagrees that there are 

limited pruning options for shade, from an arboriculture perspective I 

question whether you could successfully reduce an over mature 35 

30 metre height Lombardy poplar to such a size to mitigate shading.  

Pruning has the potential to significantly unbalance its structure, alter 

its aesthetic appeal and create multiple open wounds for decay 

organisms within a tree that characteristically has poor 

compartmentalisation qualities.  In addition any regrowth would have 40 

weak branch structure predisposing the tree to greater branch failure 

within a residential area.   

 

 In response to Mr Cadwallader’s evidence in paragraph 84, in relation 

to T742 and T743 English elms at 16 Heaton Street, Mr Cadwallader 45 

comments that in my reassessment of the two English elm I indicated 
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that there were no arboricultural property maintenance and medical 

solutions for the observed deadwood and end weight issues.  This is a 

data entry error on my behalf and a “yes” should have been entered 

under “arboricultural property maintenance and medical solutions” to 

reflect my arborist supporting notes for condition, nuisance and 5 

solutions. 

 

 With direct reference to Mr Cadwallader’s evidence in paragraph 86, 

T622 to T628 London plane trees at 27 Glandovey Road.  For 

clarification my scope of works was for these trees to be assessed as 10 

individuals not a group.  This will have had an effect on their scores for 

shape on account of group suppression which is a natural growth habit 

for avenue trees within the context of this site.  The poor shape, 

score 30, was reflective of those trees located within the centre of the 

avenue group due to suppression.  Those trees located on the outer edge 15 

of the avenue were generally assessed as having better shape due to the 

increased light levels.   

 

 In respect to comments relating to limited pruning options for shade the 

trees have been routinely managed by the tree owner to minimise the 20 

impact of the encroaching branches over the adjacent properties.  The 

trees have been well crown lifted resulting in high crowns with good 

clearance.  Additional pruning of the encroaching branches has the 

potential to further unbalance and compromise the aesthetic appeal of 

these avenue trees with limited improvement of light levels to the 25 

adjacent properties.  Hence my comment regarding limited pruning 

options for shade. 

 

 With reference to Mr Cadwallader’s evidence in paragraph 87 for 

T1172 Atlas cedar at 34 Woodham Road, I support Mr Cadwallader’s 30 

recommendations regarding this tree but wish to qualify the comments 

regarding damage to the driveway.  My observations pertaining to the 

minor surface cracks noted within the asphalt surface of the driveway 

are probably the result of root activity from the tree.  If there had been 

more serious damage I would have noted this and escalated the damage 35 

to reflect its seriousness.   

 

  [10.30 am] 

 

 With respect to Mr Cadwallader’s evidence in paragraph 88 of T936 40 

and T937 times two copper beeches at 387 Manchester Street, the 

exceptional heritage noted for one tree in the initial assessment, but not 

for both trees, is a result of the assessor being presented with a clear 

indication of heritage information in the form of a plaque at the base of 

a tree.  However, I accept that due to the close proximity of both trees 45 
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and their similar age and size, both trees should have been considered 

for exceptional heritage at the time of the initial assessment. 

 

 With a reference to Mr Cadwallader’s evidence in paragraph 94 for 

T1088 English oak at 35 Rossall Street, I note that Mr Cadwallader 5 

disagrees with my comments relating to limited pruning options for 

shade for this particular tree.  I agree that crown reduction is an 

accepted arboricultural management practice in reducing crown size, 

however, the work required to reduce the influence of the crown for 

shading at this particular site accounting for the significant crown 10 

spread, the property being located to the southeast, and close proximity 

of the tree to the property would be significant.   

 

 It has the potential to dramatically change the aesthetic appeal of the 

tree within the landscape, create multiple open wounds for decay 15 

organisms and predispose the tree to future branch failure from weak 

branch attachment in a high-target area. 

 

 I agree that some canopy management could take place, especially to 

remove deadwood on safety grounds, but I believe the overall health 20 

and structural integrity of the tree could be compromise by excessive 

and unmanaged crown reduction.   

 

 And in conclusion, I consider that the assessments I have carried out 

and the evidence I have submitted have been carried out professionally 25 

and appropriately.  I have been responsible for assessing over 40 

percent of the trees using CTEM, and was able to make sound 

arboricultural judgements based on my visual assessment of the trees 

and their growing environments at a defined time of year.  Thank you. 

 30 

SJH:   Thank you.  Mr Conway, just to assist me anyway before we go to 

cross-examination and Panel questions, the trees assessed in this 

evidence, so appear in your table 1and 2, and some do not appear to at 

all. 

 35 

MR CONWAY:   Yes, that is correct, sir. 

 

SJH:   So what do we make of the ones that do not appear in the lists, the table 

1 and 2?  Well, what is the Council’s position in relation to? 

 40 

MR CONWAY:   Sir, I think I might actually need to check that myself and 

come back to you after the break.  I am conscious that some of these 

are updates in relation to particular trees. 

 

SJH:   Okay. Mr van der Wal. 45 
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<CROSS-EXAMINATION BY MR VAN DER WAL [10.32 am] 

 

MR VAN DER WAL:   Mr Sard, I have only one question for you.  In relation 

to the submissions that were lodged, a number of tree owners were 

concerned that poor or average trees, if it is possible to use such a 5 

subjective term, should not be listed.  Are you able to give your overall 

impression of the trees that you visited in those terms?  Would they 

have been poor, average, or good? 

 

MR SARD:   I think I did so many of these trees, I would really have to refer 10 

back to the evidence I submit in my schedules.  There were a number 

of, obviously, representations made to me at the time by members of 

the public.  I had to be very subjective in order to get very clear views 

in terms of dealing with the tree that I saw at the time.   

 15 

 So, without being unresponsive, I would sort of refer back to my 

evidence and it is there for everybody to see what trees were assessed 

as fair, as average, those ones that were poor, and their future role 

within the district plan. 

 20 

MR VAN DER WAL:   I have no further questions, sir. 

 

SJH:   Thank you. Ms Huria? 

 

MS HURIA:   No, thank you, sir. 25 

 

SJH:   Ms Dawson? 

 

MS DAWSON:   No questions, thank you, Mr Sard. 

 30 

SJH:   Judge? 

 

JUDGE HASSAN:   No questions, thanks. 

 

SJH:   Mr Sard, it was put to you that fair and average are subjective terms.  35 

Are there any more or less subjective than “significant”? 

 

MR SARD:   I do not believe they are, sir.  I believe that the actual terms were 

well-defined for me at the time, so I had an understanding of what fair, 

to average, to (INDISTINCT 4.35) 40 

 

SJH:   Right, and that definition came from where? 

 

MR SARD:   It came from the beginning of our assessments.  We were given a 

table and the table clearly categorized the difference - - -  45 
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SJH:   So that came from CTEM? 

 

MR SARD:   That is correct. 

 

SJH:   Right, thank you. 5 

 

MR SARD:   Yes. 

 

SJH:   I am not going to go through every tree, but I just want to take an 

example, the very first one, Riverview Street, which is in Table 2, a 10 

tree to remain in the schedule.  But you note that it is damaging the 

property.  What weighting do you give damage to the property from a 

tree? 

 

MR SARD:   For me, the weighting was, really the assessment was a catalyst 15 

for other people to do the further assessments. 

  [10.35 am] 

 

 The weighting for me as an arborist was whether I could actually 

physically see it, the surface cracking or damage and things like that.  It 20 

was then really a catalyst or a trigger for further assessments to be 

made by people more qualified than me as an arborist, to assess the 

level of damage, what was potentially causing the damage, and any 

mitigation that might be required. 

 25 

SJH:   Okay, thank you. Anything arising, Mr van der Wal? 

 

MR VAN DER WAL:   No, thank you, sir. 

 

SJH:   Mr Conway? 30 

 

MR CONWAY:   No, thank you, sir. 

 

SJH:   Thank you, Mr Sard. You may stand down. 

 35 

MR SARD:   Thank you very much. 

 

<THE WITNESS WITHDREW [10.35 am] 

 

SJH:   Yes, Mr Conway? 40 

 

MR CONWAY:   Now I call Ms Moore. 
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<MS JENNY FLORENCE MOORE, affirmed [10.36 am] 
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<EXAMINATION BY MR CONWAY [10.36 am] 

 

MR CONWAY:   Good morning, Ms Moore. Could you please confirm your 

full name is Jennifer Florence Moore? 

 5 

MS MOORE:   That is correct. 

 

MR CONWAY:   And you have prepared two statements of evidence for this 

resumed hearing, dated 29 July 2016 and 5 August 2016? 

 10 

MS MOORE:   That is correct. 

 

MR CONWAY:   And in those you refer back to previous evidence setting out 

your qualifications and experience? 

 15 

MS MOORE:   Correct. 

 

MR CONWAY:   And I understand there will be a correction you will make in 

your highlights package, but subject to that which you will come to 

shortly, do you confirm the contents of your evidence is true and 20 

correct? 

 

MS MOORE:   I do. 

 

MR CONWAY:   Could you please now read out your highlights package and 25 

answer any questions. 

 

MS MOORE:   I would like to make a correction to my rebuttal evidence 

paragraph 6.4, where the final sentence should now read as follows: “I 

concur with the methodology of assessment for significant trees on the 30 

basis of Ms Lucas’s assessment. I agree that these trees be scheduled as 

significant.”  The reason for the correction is that the trees have not 

been scored on their overall exceptional landscape significance and 

therefore cannot be recommended for having exceptional values. 

 35 

SJH:   Thank you. 

 

MS MOORE:   My evidence outlines the landscape assessment of the 

following trees in the private realm: A, a copper beech CCC 

identification 3496 at 1 Wood Lane, Fendalton.  B, a group of two tulip 40 

trees, TG CCC identification 3627 and 3628 at 1 Wood Lane, 

Fendalton.  C, a manna gum CCC identification 4838 at 28 Seamount 

Terrace, Mt Pleasant.  

 

 This work was undertaken on the instruction of Mr Matheson and Mr 45 

Moohan to inform them of the tree’s contribution to the amenity and 
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landscape values which would eventually determine the significance of 

these trees in terms of their exceptional or significant landscape value. 

 

 An assessment sheet for each of these trees and group of trees was 

included in my evidence.  Permission to assess these trees was obtained 5 

from the effective land owners. Using the methodology and criteria 

outlined in my evidence in chief, based on the S-STEM +/ CTM 

methodology, I assess these trees as follows:  A, the copper beech at 1 

Wood Lane as being an exceptional tree;  B, the two tulip trees at 1 

Wood Lane as being a significant group of trees;  C, the manna gum at 10 

Seamount Terrace as providing distinctive character but is not a 

significant tree.  

 

 I therefore conclude that the copper beech has exceptional landscape 

values, and the tulip trees and manna gum do not have exceptional 15 

landscape values. 

 

 I also refer to the relaxing of rules around the management of protected 

trees in the private realm in order to encourage landowners to take 

responsibility for their trees without the burden of requiring resource 20 

consent.   

 

  [10.40 am] 

 

 In my rebuttal evidence I refer to evidence prepared by landscape 25 

architects, Ms Lucas, Mr Milne and Mr Watson, where they have 

undertaken landscape assessments of specific trees within the private 

realm around Christchurch.  In their evidence they refer to the 

qualitative values of trees at these specific sites and their 

recommendation that trees be retained or removed are based on those 30 

descriptive qualitative values. 

 

 In my rebuttal evidence I have agreed with the methodology of 

assessment, descriptive comments and final decision on amenity and 

landscape values which identify these trees as being made by:  35 

a) Ms Lucas with regard to the Eliza Manor elm at 83 Bealey Avenue 

and London Plane at 39 Kahu Road;  b) Mr Milne with regard to the 

Cedar of Lebanon at Medbury School;  c) Mr Watson with regard to 

the copper beech at 104 Glandovey Road. 

 40 

 In her rebuttal evidence, Ms Lucas believes there are shortcomings of 

the methodology of assessment.  She states that she has reviewed the 

STEM +/ CTEM manual and questions whether the criteria used for 

assessment are qualitative or quantitative.  The initial assessment of all 

trees was undertaken as a quantitative assessment by the arborists 45 

placing a percentage value on the tree in terms of their health.   
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 The landscape assessment uses qualitative criteria to describe amenity 

and landscape values and a quantitative value with regard to the 

landscape significance of the tree.  The rating range is between 10 to 

90 points and is based on local to the area, within Christchurch, within 5 

the South Island and nationally and internationally representation of the 

three species.  The lower number of points being the tree’s significance 

at a local level and conversely, the higher number its significance at an 

international level.   

 10 

 The rating ascribed to each tree at this point became the determinant in 

the overall decision to categorise the tree as having exceptional value.  

Ms Lucas also questions the criteria used to assess landscape and 

amenity where she believes that tree evaluation methods typically 

assess the trees contributing to the setting or context.   15 

 

 In my evidence of the 29th of July 2016, appendix 1, 2 and 3, I have 

used the terms “context” and “role” and “setting” separately and also 

refer to the tree or group of trees’ contribution to the setting. 

 20 

 In her rebuttal evidence, Ms Lucas lists trees which she has assessed 

using the CTEM method and agrees with my assessment of the tulip 

trees at Wood Lane. She disagrees with my assessment of the 

manna gum at Seamount Terrace which I score as 10 for exceptional 

landscape significance due to the overall representation of the species 25 

in the locality. 

 

 The copper beech at Wood Lane I have rated as 50 for exceptional 

landscape significance because there are fewer of this particular species 

represented in the locality and, therefore, this rating puts it into the 30 

category of exceptional landscape value. 

 

 I am not familiar with the other trees listed by Ms Lucas in her rebuttal 

evidence. I have not been engaged to carry out an amenity and 

landscape assessment of these trees myself. 35 

 

SJH:   Thank you, Mr van der Wal. 

 

<CROSS-EXAMINATION BY MR VAN DER WAL [10.44 am] 

 40 

MR VAN DER WAL:  Thank you.  Ms Moore, in your evidence at page 4 and 

paragraph 5.7 you address the two tulip trees at Wood Lane, Fendalton.  

Now, Mr Matheson in his evidence at paragraph 10.11, states that you 

conclude that both the copper beech and tulip trees, I beg your pardon; 

that you conclude that the two tulip trees could be removed.  Is that 45 

correct?  You may wish to look at paragraph 5.7 and 5.8 on page 4. 
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MS MOORE:   Yes, that is correct. 

  [10.45 am] 

 

MR VAN DER WAL:   Well, where in those two paragraphs do you say that 5 

those two trees can be removed? 

 

MS MOORE:   I need to recollect my thoughts on this one.  No, I retract that.  I 

did not actually recommend that the trees be removed in this evidence. 

 10 

MR VAN DER WAL:   Thank you, you accept that they are significant? 

 

MS MOORE:   They are significant but they do not carry exceptional 

landscape value. 

 15 

MR VAN DER WAL:   Thank you.  No further questions, sir. 

 

SJH:   Thank you, Ms Huria. 

 

MS HURIA:   No, thank you, sir. 20 

 

SJH:   Ms Dawson? 

 

MS DAWSON:   Thank you, Ms Moore.  In your presentation to us just now 

you went through some of the evaluation that you undertook for 25 

determining whether a tree might be exceptional or not, and I 

understand you were referring to the evaluation methodologies set out 

in the technical report that in my language, is attached to the section 32 

report.  Am I correct in understanding that is where you look for the - - 

- 30 

 

MS MOORE:   Yes. 

 

MS DAWSON:   - - - methodology?  And the tables that are in there regarding 

– and the scoring system for landscape, heritage, botanical et cetera. 35 

 

MS MOORE:   That is correct. 

 

MS DAWSON:   That will give rise to a determination of exceptional.  So, I 

suppose, my point of asking about this is if you were just asked to 40 

make a determination on the basis of a policy that just says to 

determine whether the tree has exceptional values, and then just listed 

the headings, “Botanical”, “Heritage”, “Landscape”, “Amenity” 

et cetera and did not give you the detail of how you were to evaluate 

that, would that have been more difficult for you to have come to an 45 
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evaluation?  Like, if you just had to think about the topic and whether 

you thought it was exceptional or not. 

 

MS MOORE:   It is a qualitative evaluation that was undertaken in terms of 

those headings.  The quantitative evaluations undertaken in terms of 5 

health and form of the tree by the arborist that we used, I used that 

quantitative material to then go forward and assess the trees for their 

amenity value and exceptional value. 

 

MS DAWSON:   And did you make use of the material in this report in terms 10 

of the factors you should take into account? 

 

MS MOORE:   Yes, I did, yes. 

 

MS DAWSON:  So did they aid you? 15 

 

MS MOORE:   They did, yes. 

 

MS DAWSON:   Rather than just having a heading about it, say “Botanical”. 

 20 

MS MOORE:   Yes, no, that is correct. 

 

MS DAWSON:   So it added to your ability to make your qualitative 

judgement. 

 25 

MS MOORE:   Yes. 

 

MS DAWSON:   All right, thank you very much. 

 

SJH:   Thank you, Judge? 30 

 

JUDGE HASSAN:   No thank you, sir. 

 

SJH:   Ms Moore, at 1.7 and 1.8 you list the documents and the evidence you 

considered, correct? 35 

 

MS MOORE:   That is right, yes. 

 

SJH:   And then you go on after your executive summary to consider some 

individual matters; individual properties and trees on them.   40 

 

MS MOORE:   That is correct, yes. 

 

SJH:    Did you look at any of the submissions? 

 45 
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MS MOORE:    I looked at the submission, yes, yes, I did look at the 

submissions. 

 

SJH:     Did you look at any of the evidence that may have been filed on behalf 

of submitters? 5 

 

MS MOORE:    In terms of the? 

 

SJH:    Of those individual properties. 

 10 

MS MOORE:    Yes. 

 

SJH:    Why are they not listed then as something you have looked at? 

 

MS MOORE:    I guess that is a failing on my part to include those. 15 

 

SJH:    So you will be aware then, for example, and I am just taking this as an 

example, that for the copper beech you will be aware of the valuation 

evidence that that submitter has filed, the valuation report. 

 20 

MS MOORE:    Yes. 

 

  [10.50 am] 

 

SJH:   Because that is an impact, a very significant one if we accepted that 25 

report on the landowner? 

 

MS MOORE:   That is correct. 

 

SJH:   And that is not relevant for your consideration? 30 

 

MS MOORE:   I cannot comment on valuation of trees or the value of the land, 

I was just asked to - - - 

 

SJH:   That was not my question. 35 

 

MS MOORE:   No. 

 

SJH:   If we accept that report which shows a significant impact on the owner, 

such impact is not relevant for your assessment, correct, or am I 40 

wrong? 

 

MS MOORE:   I specifically was looking at the tree in the context of the site. 

 

SJH:   You are simply not answering my question.  Did you take that valuation 45 

evidence into effect in any way at all? 
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MS MOORE:   No, I did not. 

 

SJH:   So you treat that as irrelevant? 

 5 

MS MOORE:   In terms of the - - - 

 

SJH:   For your task. 

 

MS MOORE:   Yes. 10 

 

SJH:   Thank you.   Mr van der Wal anything arising. 

 

<RE-EXAMINATION BY MR VAN DER WAL [10.51 am] 

 15 

MR VAN DER WAL:   I just have one question arising just in relation to 

Commissioner Dawson’s question to you, and I think the 

Commissioner was referring to policy 9.4.2.1 and I just would like to 

know if your answer in terms of the matters or the methods or the way 

you arrived at your decision, what your answer would be in terms of 20 

determining non-exceptional values, but just significance for landscape 

value? 

 

MS MOORE:   I looked at the significance in terms of landscape for the 

exceptional valuation. 25 

 

MR VAN DER WAL:   But in terms of determining significance of landscape, 

whether a tree had significant landscape value, what tools did you use 

there? 

 30 

MS MOORE:   I used the criteria to assess the significance of the tree and then 

I used the - - - 

 

MR VAN DER WAL:   I am just wanting to know what those criteria were? 

 35 

MS MOORE:   I did list those in my evidence-in-chief. 

 

MR VAN DER WAL:   Are they the same criteria that you used for the 

exceptional valuation? 

 40 

MS MOORE:   Yes, but I added on, with the exceptional I added on ‘additional 

significance in the landscape, exceptional significance in the 

landscape.’ 

 

SJH:   Anything arising or re-examination, Mr Conway. 45 
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<RE-EXAMINATION BY MR CONWAY [10.52 am] 

 

MR CONWAY:   Sir, just one matter.  Ms Moore, just following on from the 

Chair’s questions of you about valuation evidence and your comment 

that you did not take that into account when carrying out your 5 

assessment. 

 

 Can you explain why you did not take that into account? 

 

MS MOORE:   When I looked at the site, I was looking at the tree and the 10 

context of the tree on the site, I was aware that there was a concern 

about the potential for the site – the limitations in developing the site.  

In my evidence, I pointed out that the tree, the location of the tree, I did 

not feel compromised future development of that site. 

 15 

MR CONWAY:   And in terms of the approach you adopted when you assess 

landscape significance from your perspective, is it usual to take 

valuation matters into account at that point in the process? 

 

MS MOORE:   No. 20 

 

MR CONWAY:   Thank you. 

 

SJH:   Thank you, you may stand down.  Yes, Mr Conway. 

 25 

<THE WITNESS WITHDREW [10.54 am] 

 

MR CONWAY:   Sir, I call Mr Blake. 

 

30 
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<WILLIAM BLAKE, sworn [10.54 am] 
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<EXAMINATION BY MR CONWAY [10.54 am] 

 

MR CONWAY:   Good morning, Mr Blake, can you please confirm your full 

name is William Blake? 

 5 

MR BLAKE:   Yes. 

 

MR CONWAY:   And you have prepared a statement of evidence for this 

Hearing dated 29 July 2016? 

 10 

MR BLAKE:   Yes. 

 

  [10.55 am] 

 

MR CONWAY:   And in that you refer to your previous evidence setting out 15 

your qualifications and experience? 

 

MR BLAKE:   Yes. 

 

MR CONWAY:   Do you have any corrections to make to that evidence? 20 

 

MR BLAKE:   No. 

 

MR CONWAY:   So do you therefore confirm it is true and correct? 

 25 

MR BLAKE:   I do. 

 

MR CONWAY:   If you could please read our highlights package and then 

remain to answer any questions. 

 30 

MR BLAKE:   I have been asked to comment about the effect on property 

value of the scheduling of significant trees.  Such scheduling imposes a 

constraint on the owner’s rights and opportunities to develop and enjoy 

a property, the effects will be site specific. 

 35 

 I believe, at best, scheduling will have no impact on value but could 

have a material need that is impacted depending on such things as tree 

placement, tree size and given that scheduling has the potential to 

create additional consenting requirements. 

 40 

 I have read the rebuttal evidence of Mr Patrick Turvey (ph 1.02) on 

behalf of the Christchurch Civic Trust and associated submitters. 

 

 In a large part, Mr Turvey agrees with my evidence noting that the 

scheduling of trees may have an adverse effect on property values in 45 

specific property cases. 



 Page 35 

  

Ch9: Natural and Cultural Heritage - Trees Commenced 10.08.16 

 

 We differ in our respective opinions about whether effects on value 

will nearly always be minor. 

 

 In my view, this will be site specific and it is impossible to say that 5 

effects will be minor or major without reference to specific examples. 

 

 At paragraph 3.5, Mr Turvey refers to other regulations and claims they 

are not acknowledged, however, I will refer to my evidence-in-chief, 

paragraph 3.1 which notes that scheduling has the potential to create 10 

additional consenting requirements. 

 

 Paragraph 3.6, Mr Turvey refers to a corresponding gain from delisting 

a scheduled tree, that is correct and self-evident.  If impediments to 

value are removed there will be a gain in value. 15 

 

 In paragraph 3.8, Mr Turvey disagrees with my statement that there is 

no precise means of measuring value loss, if any.  Whilst I accept a 

competent valuer will be able to form an opinion of loss in value, I 

maintain my view this is highly subjective and that a variety of valuers 20 

will have a variety of opinions.    

 

 The value lost cannot be calculated in some precise manner by using, 

for example, a mathematical formula any more than the value of a 

house can be calculated in such a manner.  Mr Turvey, appears to agree 25 

with this statement in his comment at paragraph 6.2. 

 

 My evidence also recognises that there is a wide community and 

neighbourhood benefit in having large trees.  In Mr Turvey’s statement 

at paragraph 6.4 about added attributions of the urban neighbourhood 30 

and community is in line with my comments on this matter at 

paragraph 3.7. 

 

SJH:   Thank you, Mr van der Wal. 

 35 

<CROSS-EXAMINATION BY MR VAN DER WAL [10.58 am]  

 

MR VAN DER WAL:   Thank you, sir.  Good morning Mr Blake.  Just thank 

you for acknowledging those points in Mr Turvey’s evidence, and just 

to be clear, so are you accepting that it is only where a tree has not been 40 

scheduled previously that its scheduling would have a negative impact 

on the property value? 

 

MR BLAKE:   I am drawing a distinction between that the tree that is 

scheduled and one that is not. 45 
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MR VAN DER WAL:   Yes.  So if a tree was purchased and the value was 

determined with a tree present on it, that is protected - - - 

 

MR BLAKE:   Yes. 

 5 

MR VAN DER WAL:   - - - then rescheduling that tree is not going to have a 

negative impact on its value, it will be neutral, won’t it?    

 

MR BLAKE:   There would be no change in the status so yes, that is correct. 

 10 

MR VAN DER WAL:   So that would be neutral, so really only an adverse 

effect would be if the tree had not been scheduled previously? 

 

MR BLAKE:   So there could be a loss of value if a tree was scheduled.  If we 

take a situation where a tree on a property is unscheduled and then it 15 

becomes scheduled, there is potentially going to be a loss in value. 

 

MR VAN DER WAL:   Yes, that is if it was not previously? 

 

MR BLAKE:   Yes. 20 

 

MR VAN DER WAL:   Yes, and you also agree with Mr Turvey that really 

whether a tree will have a minor impact or a major impact is impossible 

to tell without a site specific evaluation? 

 25 

MR BLAKE:   Yes, that is correct. 

 

MR VAN DER WAL:   And so, just in terms of his evidence that sometimes it 

may have no effect and sometimes it may even have a slight positive 

effect.  Do you accept that, on a case by case basis? 30 

 

  [11.00 am] 

 

MR BLAKE:   I struggle to see that scheduling would have a positive effect on 

value.  In other words I cannot see anybody paying more for a property 35 

with the tree that is scheduled relative to the same property without the 

scheduling. 

 

MR VAN DER WAL:   But it may be neutral? 

 40 

MR BLAKE:   I think at best it could be neutral. 

 

MR VAN DER WAL:   Yes, and so you are not going to be able to tell this 

without a site by site investigation? 

 45 

MR BLAKE:   Correct. 
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MR VAN DER WAL:   And would you accept that also if you start removing 

too many trees from what they call perhaps a leafy suburb, an affluent 

suburb, that is going to have a downward effect on property values? 

 5 

MR BLAKE:   I think that is possible.  If a neighbourhood becomes less 

attractive through such events. 

 

MR VAN DER WAL:   So therefore it is impossible to state as a rule that not 

protecting trees is better for property values than protecting them?  You 10 

would have to do a case by case evaluation to determine it. 

 

MR BLAKE:   Yes, I believe so. 

 

MR VAN DER WAL:   Yes.  You cannot say that just as a general rule? 15 

 

MR BLAKE:   No, because - - - 

 

MR VAN DER WAL:   Yes.  I have no further questions, sir. 

 20 

SJH:   Thank you.  Ms Huria? 

 

MS HURIA:  Maybe my question is better, Mr Blake, addressed to 

Mr Matheson but what happens from a value perspective if you have 

somebody, say elderly on a limited income with scheduled trees on 25 

their property that they are unable to afford to maintain?  Does that 

lessen the value of their property when they come to sell? 

 

MR BLAKE:   No, because we would not be having regard to individual 

circumstances in terms of the normal definition.  Market value is what 30 

the property would fetch on the open market in simple terms. 

 

MS HURIA:   But would, I suppose I am not being as clear as I might.  Would 

the purchaser or potential purchaser inherit a problem? 

 35 

MR BLAKE:   Quite possibly, and that is why I suggest scheduling could have 

a negative impact because the potential purchasers will be giving some 

consideration to ongoing costs and nuisance factors and so on. 

 

MR HURIA:   Okay, thank you very much. Thank you, sir. 40 

 

SJH:   Thank you.  Ms Dawson? 

 

MS DAWSON:   No, no questions, thank you, Mr Blake. 

 45 

SJH:   Judge? 
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JUDGE HASSAN:   No, thank you, sir. 

 

SJH:   Just following on from that, if there is an elderly couple as Ms Huria 

explained and they just simply have not got the income to maintain the 5 

tree, we know how small the Council grant is, $14,000 for the whole 

city, and they simply cannot over a 20 year period deal to the tree as it 

should be, somebody buying the property would be aware that that is a 

cost that they are going to be faced with, isn’t it? 

 10 

MR BLAKE:   Yes. 

 

SJH:   So that would impact negatively on the value? 

 

MR BLAKE:   Yes. 15 

 

SJH:  All right.  You did not make any corrections I do not think to your 

evidence and I just want to take you (INDISTINCT 3.16).  You said 

there was no reference how the values were arrived at or whether a 

registered valuer was involved? 20 

 

MR BLAKE:   Yes. 

 

SJH:   Are Ford Baker valuers? 

 25 

MR BLAKE:   Yes. 

 

SJH:   Is Mr Shalders a registered valuer? 

 

MR BLAKE:   Yes. 30 

 

SJH:   Have you considered his report? 

 

MR BLAKE:  I believe that it was the Glandovey Road property his evidence 

related to. 35 

 

SJH:   1 Wood Lane, Fendalton. 

 

MR BLAKE:   Yes. 

 40 

SJH:   Have you read it and considered it? 

 

MR BLAKE:   I have read Mr Shalders’ report but my recollection is that it 

dealt with the property at 104 Glandovey Road.  I cannot say I recall 

reading that report. 45 
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SJH:   So you have not considered that in your comments? 

 

MR BLAKE:   Correct. 

 

SJH:   So would it be fair to say that your 3.11 may not remain accurate, but 5 

see the report is dated January. 

 

MR BLAKE:   That is a fair comment. 

 

SJH:   Okay, thank you Mr Blake.  Anything arising, Mr van der Wal? 10 

 

MR VAN DER WAL:   No, sir. 

 

SJH:   Mr Conway? 

 15 

MR CONWAY:   No, sir, and I would just note on that point that that report, as 

I am just looking at the evidence now, has come in after Mr Blake’s 

evidence which may explain that, so I apologise for that. 

 

SJH:   I would presume counsel would have referred it to Mr Blake if that was 20 

the case.  Thank you Mr Blake, you may stand down. 

 

<THE WITNESS WITHDREW [11.04 am] 

 

SJH:   Now the next witness. 25 

 

MR CONWAY:   Next we have Mr Moohan.   

 

SJH:  I think I will take the break a little bit earlier and I will be quite honest 

why.  We have a long term staff member who is having her last day and 30 

we want to spend a little bit of time with her and thank her for that.  So 

we will start back at 11.30, thank you. 

 

MR CONWAY:   Thank you, sir. 

 35 

ADJOURNED [11.05 am] 

 

RESUMED [11.38 am] 

 

SJH:   Yes, thank you.  I think it has been indicated that we do not have 40 

questions for the video link, so it can be cancelled. 

 

MR VAN DER WEL:   Thank you, sir.  I shall arrange for the video link to be 

cancelled.  Thank you, sir. 

 45 

SJH:   Thanks very much.   Yes, Mr Conway? 
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MR CONWAY:   Thank you, sir.  Now this morning you asked a question 

about what is the Council’s position on trees that are not mentioned in 

tables 1 or 2 in our legal submissions, and the short answer is – those 

are the trees where the Council is going to abide the Panel’s decision in 5 

accordance with paragraph 4.11 of our legal submissions.  Those are 

the ones where, because the Council had initially proposed to, in its 

evidence, adjust the threshold upwards, it is conscious that some 

landowners may have relied on that position, and so the Council is 

simply saying any evidence that you have about what the tree 10 

assessment score is is still there before you, in terms of Mr Sard’s 

reassessments, but other than that and the Council is not going to 

venture a view, so that is why it is not making a recommendation in 

tables 1 or 2. 

 15 

  [11.40 am] 

 

SJH:   All right, thank you.   

 

MR CONWAY:   Now, I call Mr Moohan. 20 

 

 Actually, sir, on that note there may be one or two trees that Mr Sard 

mentioned this morning that need to be added to one - - - 

 

SJH:   Well, that is our concern, how complete is it, because my understanding 25 

was that 4.11 was covering off those trees where, because of the data 

area the assessments are erroneous, you couldn’t rely on them but what 

Mr Sard was talking about was places that he actually visited, as I 

understood the evidence. 

 30 

MR CONWAY:   Yes, and then - - - 

 

SJH:   And then they don’t translate into either list and I mean I didn’t check 

every single one of them but a number of them, and I expect we are 

going to have the same with the next witness, just don’t appear in either 35 

list.  So can you just please sort it out so we get a table that we can 

completely rely on and the other submitters can completely rely on. 

 

MR CONWAY:   Yes, sir. 

 40 

SJH:   And I understand the problem in doing that but I would be grateful if 

you would do that, thank you. 

 

MR CONWAY:   Thank you, sir. 

 45 
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<SHANE JAMES MOOHAN, sworn [11.41 am] 
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SJH:   I suppose the necessary corollary of that is if there are trees that you are 

abiding the decision on the Panel log, (ph 2.14) because they haven’t 

been looked at we don’t actually want to hear about them except to the 

extent we have got submitter evidence on them and it may be of 

relevance to the Trust and they no doubt will tell us in closing or 5 

whenever. 

 

<EXAMINATION BY MR CONWAY [11.42 am] 

 

MR CONWAY:   Yes, sir.  Good morning, Mr Moohan.   10 

 

MR MOOHAN:   Good morning. 

 

MR CONWAY:   Could you please confirm your full name is Shane James 

Moohan? 15 

 

MR MOOHAN:   Yes. 

 

MR CONWAY:   And you have prepared two statements of evidence for this 

resumed hearing dated 29 July 2016 and 5 August 2016? 20 

 

MR MOOHAN:   Yes, that is correct.  

 

MR CONWAY:   And the first of those sets out your qualifications and 

experience? 25 

 

MR MOOHAN:   That is correct. 

 

MR CONWAY:  And subsequent to the filing of those statements, redacted 

versions have been prepared and files removing the parts that were in 30 

reliance on the incorrect data, is that correct? 

 

MR MOOHAN:   Yes, that is correct. 

 

MR CONWAY:   And I understand you have also got some corrections to 35 

make to your rebuttal evidence which you will refer to in your 

highlights package? 

 

MR MOOHAN:   Yes, I do. 

 40 

MR CONWAY:   Subject to those corrections, which you will go through 

shortly, do you confirm your evidence is true and correct to the best of 

your knowledge and belief? 

 

MR MOOHAN:   Yes. 45 
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MR CONWAY:   Could you now please read out your highlights package and 

then remain to answer any questions? 

 

MR MOOHAN:   I have some corrections to my rebuttal evidence.  At page 2, 

paragraph 4.2, can you please delete “I have viewed the photographs 5 

and they do not change my views on this tree which is to remove it 

from the proposed schedule of significant trees as it does not meet the 

revised threshold for health”.   

 

SJH:   So delete the whole paragraph. 10 

 

MR MOOHAN:   Delete the whole paragraph. 

 

SJH:   Thank you. 

 15 

MR MOOHAN:   And replace it with “I have viewed the report by Ms Warner 

which is supplied in page 32 of Ms Lowe’s rebuttal evidence and agree 

that this tree should be removed from the proposed schedule”.   

 

SJH:   Thank you.   20 

 

MR MOOHAN:   At page 4, paragraph 7.1, change “T1117” to read “T117”. 

 

  [11.45 am] 

 25 

 At page 12, paragraph 8.4, delete everything from “Based on the 

measurements of this tree”.   

 

JUDGE HASSAN:   So that is from that word, is it? 

 30 

MR MOOHAN:  And including, the sentence that start – well, the two 

sentences that start with the sentence “Based on the measurements of 

this tree and comparing it”.   

 

SJH:   So it is the whole of the rest of the paragraph? 35 

 

MR MOOHAN:  Correct.  At page 12, paragraph 8.1(cc)2, insert “T1367” after 

the word “number” so it now reads “There is no tree allocated with this 

number T1367 that is either proposed or to be included or not to be 

included in the proposed schedule of significant trees”.   40 

 

 At page 16 delete paragraph 10.3.   

 

 At page 24, paragraph 21.4(a)1, delete the whole thing so it is anything 

to do with 22 Albert Terrace. 45 
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 Okay, before I go any further I would just like to say that the problem 

with the database I take full responsibility for that.  It happened on my 

watch, I know what happened, I don’t know how it happened but it is 

nobody else’s fault, it is mine.   

 5 

SJH:   Thank you for that acknowledgement but I think we have all agreed we 

just move on and do what we can, Mr Moohan. 

 

MR MOOHAN:  The mediated agreement and the Council’s revised 

thresholds.  My evidence-in-chief and rebuttal evidence discussed my 10 

reasons why the Council initially moved away from the mediated 

agreement, where trees that scored fair or above for structure and health 

and poor or above for shape would be proposed to be included in the 

proposed schedule of significant trees, to the Council’s revised position 

where trees that scored fair or above for structure and shape and good 15 

and above for health as well as any trees with identified exceptional 

values would be proposed to be included. 

 

 Due to the recently identified error in the data it is my understanding 

that the Council is no longer proposing to move away from the 20 

mediated agreement but will focus instead on trees where the Council 

has prepared site specific evidence.  As a result I wish to withdraw 

parts 3 and 5 of my evidence-in-chief which addressed the reasons for 

the adjusted thresholds.   

 25 

 My evidence now focuses on trees where I recommended that it be 

removed from the schedule due to nuisance.  An example of this is the 

tree at 62 Nayland Street that has been recommended to be excluded 

for significant shade.  In addition my evidence recommends that trees 

be removed from the schedule where I rely on the updated assessment 30 

of Mr Sard and where Council data was correct.  An example of the 

former is the Camperdown elm at 137 Leinster Road where Mr Sard 

recently assessed the tree structure and health as poor and also trees 

where the numbers remained correct. 

 35 

  [11.50 am] 

 

 I remain supportive of the proposed amendments to the permitted 

activity rule P1 and the inclusion of P1A for pruning.  These changes 

will allow more flexibility for landowners and pruning of their trees but 40 

then retain some boundaries and protections in the permitted activity 

standards that are important from an arboricultural perspective. 

 

 Site Specific:  110 Sullivan Avenue, submitter number 72, the tree is a 

rhododendron.   45 

 



 Page 45 

  

Ch9: Natural and Cultural Heritage - Trees Commenced 10.08.16 

 In my evidence-in-chief I recommended that the rhododendron at 

110 Sullivan Avenue be removed due to an unmitigatable nuisance.  

This was based on Mr Sard’s assessment at paragraph 3.11(v) of his 

evidence-in-chief that the tree was causing damage to the volcanic rock 

wall which could not be repaired without removing the tree.   5 

 

 I visited the site on 1 August 2016 and, while I agree with Mr Sard’s 

nuisance assessment regarding damage caused to the wall, I consider 

that with more investigation the tree may not need to be removed to 

facilitate repairs.   10 

 

 While I was at 110 Sullivan Avenue I was conscious of the owner 

stating that shade was a problem.  I agree that the shade cast by this tree 

is significant as it is situated directly outside the front and to the 

north east of the house, is an evergreen tree and is densely foliated.  I 15 

do not consider that the permitted activities for pruning would alleviate 

this issue.  

 

 I am of the opinion that to alleviate the shade issue substantial pruning 

would need to be undertaken.  The amount of pruning necessary to 20 

achieve this would, in my opinion, downgrade the shape assessment of 

the tree from good to poor with the possibility of downgrading it to 

very poor.   

 

 I remain of the view that this tree should not be included in the 25 

Proposed Schedule of Significant Trees.   

 

 88C Clyde Road, Karen and Bruce Smith, submitters number 61, the 

tree is a common lime, T568.  This is one tree that Mr Conway 

mentioned in his opening. 30 

 

 In my rebuttal evidence at paragraph 18.5, I stated that I would 

undertake a site visit and provide an update at the hearing.  I undertook 

a site visit on 8 August 2016 and agree with Mr and Mrs Smith’s 

concerns regarding shade and debris.   35 

 

 It is my opinion that given the proximity of the tree to the house and 

the amount by which the tree overhangs the house, that both shade and 

debris would be significant issues.   

 40 

 I, therefore, recommend that this tree is not included in the Proposed 

Schedule of Significant Trees. 

 

 416 Ilam Road, Carol and Graham McDONALD, submitter number 28, 

it is a copper beech, T777. 45 
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 I have reviewed the additional rebuttal evidence provided by 

Mr and Mrs McDONALD and am satisfied that based on the 

photograph and evidence of Gillian Crighton, that this tree is not 100 

years old.   

 5 

 Thank you. 

 

SJH:   Thank you, Mr van der Wal? 

 

<CROSS-EXAMINATION BY MR VAN DER WAL [11.53 am] 10 

 

MR VAN DER WAL:    Thank you, Mr Moohan, for clarifying your position 

in terms of the mediated agreement and just in view of your withdrawal 

of your Part 3, I just want to make sure I understand what your position 

is.   15 

 

 Just in terms of – the first issue is – because there you referred to being 

of the opinion that fair, or trees should not be protected or words to that 

effect.  Now, I just want to ask you to clarify in view of that, do you 

accept now that it is possibly unfair to characterise a tree which has a 20 

low shape score as a poor tree overall?  It might still be a fairly special 

tree. 

 

MR MOOHAN:   We have always acknowledged that trees that do not meet 

the thresholds or selection criteria, whether it is the notified proposal, 25 

the mediated agreement or the revised thresholds, where trees did not 

meet those and they had exceptional values that were at a citywide or 

greater level that they should also be included on the tree because those 

exceptional values are of such importance that it could be deemed that 

the importance of the tree to the city could outweigh the rights of the 30 

property owner. 

 

  [11.55 am] 

 

MR VAN DER WAL:    Perhaps I could just put it this way; that you accept 35 

that shape is only one of a number of criteria and so a tree that has a 

low shape score may nevertheless, in some cases, be a good tree. 

 

MR MOOHAN:   Well, that depends on how you term “good”.  We assessed a 

number of things when we looked at the trees.  Shape is one, I agree 40 

with that, but it is only one of the things we looked at.   

 

MR VAN DER WAL:    This is just simply to answer some of the concerns of 

submitters that poor trees are being protected but actually I’m just 

hoping maybe you can clarify that.  Trees that may have received a 45 
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poor score on one element need not necessarily be poor trees in the 

broader sense of the word, do you accept? 

 

MR MOOHAN:   Yes, totally accept that. 

 5 

MR VAN DER WAL:   Thank you, that is very helpful and just in terms of 

your opinion as to what should be protected or not, I would like to refer 

you back to policy 9.4.2.1.   

 

 Do you accept that it is not really a matter of opinion for you but rather 10 

of application of the factors in that policy whether a tree should be 

protected or not.  That is the determination as to whether a tree should 

be protected or not. 

 

MR MOOHAN:   So you are talking about the entirety, A and B? 15 

 

MR VAN DER WAL:   Beg your pardon? 

 

MR MOOHAN:   You are talking about the entirety of 9.4.2.1? 

 20 

MR VAN DER WAL:    Correct. 

 

MR MOOHAN:   A and B? 

 

MR VAN DER WAL:    Yes, I am.   25 

 

MR MOOHAN:    So you are asking - - - 

 

MR VAN DER WAL:   That that is what determines whether something 

should be protected or not, not what your opinion is as to whether they 30 

should be protected. 

 

SJH:    Well, this is not dealing with protection.  It is dealing with 

identification, is it not?  This is a policy dealing with protection, they 

are two different concepts which you seem to be running together.   35 

 

MR VAN DER WAL:    No, sir, I am trying to do the exact opposite.  At 

clause A, sir - - - 

 

SJH:    If you could ask a clear question, it would help. 40 

 

MR VAN DER WAL:   Yes, sir.  So, perhaps I could just rephrase that 

question and say 9.4.2.1A, that asks the question is a tree significant or 

not. 

 45 

MR MOOHAN:   I do not think it asks that question. 
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MR VAN DER WAL:   That is simply the question that it poses, that is step 1. 

 

MR MOOHAN:   I do not necessarily agree with that.  To me, that is saying 

that trees identified as having either significant or exceptional value 5 

that have botanical heritage, amenity, landscape, cultural and 

ecological values - - - 

 

MR VAN DER WAL:   Correct, but that is the - - - 

 10 

MR MOOHAN:   I think the crux of the matter is, and I believe this may have 

been touched on earlier, what constitutes “significant” and I do not 

believe 9.4.2.1 does that.  It outlays the values that we are looking at: 

botanical heritage, amenity, landscape, cultural and ecological; and it 

also has what we would consider as being appropriate to not schedule a 15 

tree. 

 

MR VAN DER WAL:    Maybe I can rephrase it again, under that policy there 

are two steps, 9.4.2.1A and then B. 

 20 

MR MOOHAN:   Yes. 

 

MR VAN DER WAL:   A says “is this tree significant or does it have those 

values” and that is not the question as to whether should be protected, 

that assessment then gets made in relation to the matters in B, is that 25 

right? 

 

MR MOOHAN:    Yes. 

 

MR VAN DER WAL:   Yes, so basically - - - 30 

 

SJH:    No, that is dealing with whether they are scheduled or not.  Look, the 

schedule of its own does not protect, it is the following policy and the 

rules that then bring protection to scheduled trees, is it not? 

 35 

MR VAN DER WAL:   Yes, sir, and - - - 

 

MR MOOHAN:   Perhaps - - - 

 

SJH:   It occurs to me that - - - 40 

 

MR MOOHAN:   Perhaps I should - - - 

 

  [12.00 pm] 

 45 
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SJH:   Just a moment, just pause and let me finish.  It seems to me these are 

possibly questions for a planner rather than an arborist.  It is a matter 

for you but - - - 

 

MR VAN DER WAL:   Sir, I am simply getting to the point that perhaps 5 

Mr Moohan, I am hoping that he accepts that whether a tree should be 

protected is really a matter for planner than an arborist in the end. 

 

MR MOOHAN:   I fully accept that.  The arborist can make a recommendation 

to the planner and the planner makes a recommendation to the Panel.  10 

To me, it is no different than staff putting up a report to a community 

board where a member of the public wants to remove a tree.  The staff 

make a recommendation.  Then the community board hears everything 

about that tree, takes it all into account and then makes a decision.  It is 

the same process as this.  So we make a recommendation and a planner 15 

makes a recommendation. 

 

MR VAN DER WAL:   And your input would be primarily on matters on 

clause A, and partially issues as to tree health in clause B.  That is it? 

 20 

MR MOOHAN:   Definitely B1.  Parts of B2, we would have to get, well, we 

would look at the amount of damage to property and from our 

experience would determine whether or not you could fix it reasonably. 

 

MR VAN DER WAL:   But you cannot fuse A and B into one test? 25 

 

MR MOOHAN:   No, they are separate tests. 

 

MR VAN DER WAL:   Right, thank you. 

 30 

MR MOOHAN:   But one, the structural soundness and health of the tree also 

talks about safety risk, including likely future safety risk, to safety, 

property buildings, strategic infrastructure, electronic lines. 

 

MR VAN DER WAL:   Yes. 35 

 

MR MOOHAN:   So they - - - 

 

MR VAN DER WAL:   They are separate - - - 

 40 

MR MOOHAN:   But you need to take into account number one - you need to 

assess number one before you can go to number two. 

 

MR VAN DER WAL:   Thank you.  I have no further questions, sir. 

 45 

SJH:   Thank you.  Ms Huria? 
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MS HURIA:   Yes, thank you, sir.  Mr Moohan, you mentioned the - and again 

this might not be a question for you so please tell me if it is not, but you 

mentioned the important of the trees to the community, the city can 

outweigh the rights of the property owners, and the costs of tree 5 

maintenance falling to the property owners in your paragraph 17.15 and 

17.16.   

 

 The Council has a fund of 14,000 first come, first served, but we also 

heard from Mr Wilding this morning about a range of costs associated 10 

with pruning trees.  I understand all these points but I fail to see how 

any of this applies to people who live in houses that cannot afford any 

of this. 

 

 This seems to me focused on people who have discretionary income, 15 

who can afford to get trees pruned, maintained, looked after.   

 

MR MOOHAN:   I understand that.  I think maybe that question is better 

directed at Mr Matheson. 

 20 

MS HURIA:   Okay, thank you.  Thank you, sir. 

 

MR MOOHAN:   But I will say that that fund is very limited and although we 

do not means test it, it is really there for people who we consider do 

have difficulties with paying for tree maintenance.   25 

 

MS HURIA:   Okay, thank you.  Thank you, sir. 

 

SJH:   Thank you.  Ms Dawson? 

 30 

MS DAWSON:   Thank you Mr Moohan.  I just want to make sure I 

understand what you or Mr Sard - working with you - the level to 

which you go to in assessing trees.  Now, I have been reading the 

technical report which sets out the CTEM process, the range of factors 

that you consider, like structure, health, shape, canopy dimension, 35 

service life, age, those sorts of things, and I mean, it has got very 

helpful information in there which describes how you would rate 

something poor, very poor, and the scoring system. 

 

 So when (INDISTINCT 4.51) Mr Sard, and the same with you, when 40 

you go out and look at trees are you very much basing your evaluation 

on the work in this technical report?  

 

MR MOOHAN:   Yes we are.  That CTEM system was developed over many 

months using Council’s internal arborists: our tree contractor, 45 
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TreeTech, our senior landscape planner for the landscaping side, the 

Council’s botanist.   

 

  [12.05 pm] 

 5 

 So it has had, as well as Mr Graham as an external expert witness, and 

peer review.  So, it has had a lot of thought put into it and we do rely on 

that so that when we go out and look at trees we know there is a good 

degree of consistency in there.  We are not saying to an arborist go out 

and have a look at the structure and tell me whether it is very poor, 10 

poor, fair, whatever, and not tell them what we are looking at because 

that way you tend to get, and you can get consistencies between 

assessors, and they can have the same qualifications, they just look at 

things differently. 

 15 

 So that is why, you know, the Council has got 113,000 trees in urban 

Christchurch alone and that is not counting regional parks or water and 

wasteland.  It is just the street - basically the street and park trees.  We 

need to know the condition of all those trees and we need to know that 

the condition ratings that come in are consistent and the only way we 20 

can do that is to provide the people doing those assessments with 

descriptions saying this is where, in your opinion, where do you rate 

this tree.  So that is what we have done with CTEM. 

 

MS DAWSON:   Yes, and so I mean I am just looking at this one report but it 25 

has got certainly some numerical criteria and words that an arborist 

could consistently use so if we accept, and I think Mr Sard said the 

same, and you have said the same, that the basis within CTEM allows 

you as an arborist to go out and evaluate each of those factors, and give 

it a condition rating and that may come with a point scoring with it. 30 

 

 But do you accept that the next step is to decide where the threshold, 

whether it is under poor, very poor, fair, average, above average or 

whatever, or in a numerical sense, for significance, is a different step 

again and that that takes, that is a broader decision that needs to be 35 

made about where the threshold of significance sits. That is a step 

beyond the work you as arborists do? 

 

MR MOOHAN:   Yes, and when we were sitting down around a big table at 

the Council wondering how on earth we were going to go about doing 40 

this we looked at the way other Councils did it and because we wanted 

to write a new system we did not have any previous idea or we did not 

know where those thresholds, even if it was one threshold or many 

thresholds, we had no idea.  We sent the arborists out to look at a tree, 

tell us what they thought based on the criteria we give them. 45 
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 What happened during that process was myself and the planner at the 

time, Andrew Long, had discussions about where we could set the 

thresholds and took those ideas to the technical advisory group and 

talked about it with them.  And that is where this, what I call the 

selection criteria, other people call “thresholds”, that is where they 5 

came from; the notified version. 

 

 So the thresholds for the mediated version are related to those, they are 

just a lower form of the notified version.  So that was the process we 

went through, we did them separately.  And one other – probably the 10 

biggest reason, apart from not knowing where they were, that we did 

not tell the contractors that here is the threshold, as some other 

Councils do, they have it written it in their District Plan, because we 

wanted to avoid the possibility of assessors scoring a tree and going, oh 

heck, this one does not quite make it so I will up the score.  So avoid 15 

over assessing. 

 

MS DAWSON:   So the scoring has been done and evaluation, I guess, by the 

arborists against the CTEM that had been done completely separately 

and without people prejudging whether it would fall above or below 20 

whatever threshold ended up being decided? 

 

  [12.10 pm] 

 

MR MOOHAN:   That is correct. 25 

 

MS DAWSON:   I noticed looking back at say, Mr Graham’s evidence and the 

technical report which were written around the notified threshold, and I 

accept that that is not what we are looking at now, and I mean they use 

words like, ‘only the best’ or ‘the top echelon’ or ‘very important 30 

trees’. 

 

 Now I am not saying those are the threshold we are necessarily looking 

at now, but are the those sort of terms that you start having to think 

about in your mind or the deciding body, whoever that is needs to be 35 

thinking about, in order to pitch the threshold for significance? 

 

MR MOOHAN:   Yes, the discussions that Andrew Long and I went through 

and then took to the technical advisory group, were around what kind 

of trees do we think that it is appropriate to protect in Christchurch, and 40 

we threw around a number of scenarios. 

 

 The one we came up with as a recommendation to the technical 

advisory group that ultimately went through to the Council, was to 

protect the best quality trees in the district or those trees that fell below 45 

being best quality but had exceptional values that were at a citywide or 
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greater level, so the benefit to the city outweighed the rights of the 

private landowner. 

 

 So that is where we came up with good or very good for all those 

selection criteria. 5 

 

MS DAWSON:   And when you talk about, from your point of view, and I am 

only asking you to talk from your point of view as an arborist, when 

you talk about the best quality trees, are you talking about those factors 

that might be covered with CTEM assessment that go to the quality of 10 

the shape, the structure, the health, the size and those sorts of thing to 

do with a tree? 

 

MR MOOHAN:   Yes, although the size is not necessarily best quality because 

you can have a really – you can have a best quality tree of five metres. 15 

 

MS DAWSON:   So what goes to quality?    

 

MR MOOHAN:   Quality is structure and health, shape, longevity in the 

landscape, sensibility in the landscape. 20 

 

MS DAWSON:   But it does not go to its heritage values or its or landscape 

values, that is the exceptional value that will be added to that as 

required? 

 25 

MR MOOHAN:   Yes, although there is a degree of best quality and 

exceptional landscape, whereas you could have a tree that is an 

exceptional example of its species, so the shape it grows in and its 

structure and health is just a cut above everything else. 

 30 

MS DAWSON:   But that might be the botanical exceptional criteria, for 

example? 

 

MR MOOHAN:   No, that would come under the landscape.  The botanical is 

still dealt by Trevor Partridge, the Council’s botanist, and that is purely 35 

scientific botanical. 

 

MS DAWSON:   All right, thank you for helping me with that. 

 

MR MOOHAN:   Thank you. 40 

 

SJH:   Thank you, Judge. 

 

JUDGE HASSAN:   Mr Moohan, good afternoon, my questions are confined to 

this question of nuisance, and I see from your CV that you have got 45 
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quite an experience as an arborist including for the City, and you deal 

with this topic of nuisance quite extensively in your evidence. 

 

 In your experience, would I be right to say occasionally you would 

have – or perhaps more frequently than occasionally, you would have 5 

come across issues of inter-neighbour conflict about trees? 

 

MR MOOHAN:   We do get asked occasionally but really the only advice we 

can give them is to try and sort it out with your neighbour because the 

next step is District Court. 10 

 

JUDGE HASSAN:   Yes, that is where I want to explore something with you.  

So if we look at conflict and trying to sort things out, I mean obviously 

there is a question of what positive framework reference for that 

discussion the plan can provide.  You would agree that is generally 15 

where a plan can be of some assistance, district plan?  

 

MR MOOHAN:   Sorry, I am not quite sure - - - 

 

JUDGE HASSAN:   All right, it may be a question for Mr Matheson.  We will 20 

come back at another way.  Mr Wilding referred to actionable nuisance 

and action and nuisance taken to the Court, if you like, to deal with an 

inter-neighbour conflict, and he noted a recent decision, a local 

decision, of Mander’s J in that area. 

 25 

  [12.15 pm] 

 

 Tell me if this is a question for Mr Matheson, but from your 

perspective, do you think it would be helpful if the district plan 

properly aligned with the wider law, for instance, by providing that if 30 

an action and nuisance is taken and an order made, that the 

consequence should be able to be given effect without impediment 

under the plan? 

 

MR MOOHAN:   I do not wish to be difficult but I could give you a personal 35 

opinion but I do not think I am qualified to speak on behalf of the 

Council. 

 

JUDGE HASSAN:   Well, you are there as an expert, you are there in your 

capacity as an independent expert, you are a Council officer, but in 40 

your capacity as an independent expert, I want you to give your opinion 

please. 

 

MR MOOHAN:   Yes, I do think that would be helpful to make them align. 

 45 

JUDGE HASSAN:   And can you expand on why that is? 
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MR MOOHAN:   Well, some of the discussions I have had with landowners 

are along the lines that if they go to the District Court there is still no 

guarantee that they can get a consent to remove the tree and vice versa.  

So in that regard for landowners I think it would help if they did align. 5 

 

JUDGE HASSAN:   Thank you. 

 

SJH:   Thank you, anything arising Mr van der Wal? 

 10 

<RE-EXAMINATION BY MR VAN DER WAL [12.16 pm] 

 

MR VAN DER WAL:  Just one question, sir.  Mr Moohan, in relation to the 

question by Commissioner Dawson, you explained that the thresholds 

were set at only the very best and I just want to ask you to clarify 15 

whether you accept now that policy 9.4.2.1A does not include the word 

‘only the very best’, it is either ‘significant’ or ‘exceptional’? 

 

MR MOOHAN:   Yes, I do not believe I saw the words ‘very best’ in there. 

 20 

MR VAN DER WAL:   Why was the ‘very best’ used rather than just simply 

‘significant’? 

 

MR MOOHAN:   Because very best was the benchmark to be significant, that 

was the benchmark that the Council agreed was going to determine 25 

what trees were significant, unless they had exceptional value. 

 

MR VAN DER WAL:   Was that a planning determination based on whether 

they should be protected or was that simply a determination as to 

whether they had particular values? 30 

 

MR MOOHAN:   No, every tree has values and a one metre tree can have all of 

those values.  The trick is determining at what level a tree becomes 

significant with those values.  So yes, I believe it was a planning 

decision, and a recommendation taken to the technical advisory group 35 

that went to the Council for approval to go to the Minister, that those 

were the trees we were targeting to protect in the notified version. 

 

MR VAN DER WAL:   Would that be because they would consider that a 

higher threshold would be more enabling than a lower threshold? 40 

 

MR MOOHAN:   No, no, those words were not part of the discussions that we 

had. 

 

MR VAN DER WAL:   Well at least you could then address the issues in 45 

clause B at the same time, would that be part of that? 
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MR MOOHAN:   Sorry, could we have that, can you ask that again please. 

 

MR VAN DER WAL:   That the issues in clause B were part of the reason of 

being that the issues in clause B could have been dealt with at the same 5 

time? 

 

MR MOOHAN:   The structural and soundness and health of the tree was 

considered to be part of the assessment of whether the tree was best 

quality, so a tree that is structurally unsound or unhealthy, is not 10 

considered best quality - - -  

 

MR VAN DER WAL:   I just want to know whether - - - 

 

MR MOOHAN:   - - -that is taken into account. 15 

 

MR VAN DER WAL:   - - - those other factors influenced the height of the 

threshold? 

 

MR MOOHAN:   No. 20 

 

MR VAN DER WAL:   Thank you. 

 

SJH:   Sorry to interrupt but just so we are clear on this, the technical group 

made a recommendation to Council, correct, after you had done your 25 

work? 

 

  [12.20 pm] 

 

MR MOOHAN:   As I understand it. 30 

 

SJH:   And the elected representatives either amended it or approved it? 

 

MR MOOHAN:   As I understand it. 

 35 

SJH:   And it then went to the Minister for comment. 

 

MR MOOHAN:   Yes. 

 

SJH:   Thank you.  Anything arising, Mr van der Wal? 40 

 

MR VAN DER WAL:   No, sir. 

 

SJH:   Anything arising or re-examination? 

 45 

MR CONWAY:   No thank you, sir.  
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SJH:   Thank you, you may stand down. 

 

MR MOOHAN:   Thank you. 

 5 

<THE WITNESS WITHDREW [12.20 pm] 

 

SJH:   Yes, thank you. 

 

MR CONWAY:   We now call Mr Matheson. 10 
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<ALAN ROSS MATHESON affirmed [12.20 pm] 
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<EXAMINATION BY MR CONWAY [12.20 pm] 

 

MR CONWAY:   Good afternoon, Mr Matheson. 

 

MR MATHESON:   Sir. 5 

 

MR CONWAY:   Could you please confirm for the Panel your full name is 

Alan Ross Matheson? 

 

MR MATHESON:   Yes it is. 10 

 

MR CONWAY:   You have prepared two statements of evidence for this 

resumed hearing dated 29 July and 5 August 2016? 

 

MR MATHESON:   I have, yes. 15 

 

MR CONWAY:   And the first of those refers back to your previous evidence 

setting out your qualifications and experience? 

 

MR MATHESON:   Yes, it does. 20 

 

MR CONWAY:  You have also prepared redacted versions of those 

statements? 

 

MR MATHESON:   Yes, I have. 25 

 

MR CONWAY:   Removing aspects that relied on incorrect data? 

 

MR MATHESON:   Yes, I have, thank you. 

 30 

MR CONWAY:  You have also got a highlights package in which I understand 

you will go through and address other matters including withdrawal of 

a couple of aspects that refer to the revised threshold? 

 

MR MATHESON:   Yes, I will. 35 

 

MR CONWAY:   And in doing so I will also ask you to confirm precisely 

which of your appendices still remain for the Panel’s consideration and 

which of those should be set aside at this point. 

 40 

MR MATHESON:   Yes, to the best of my ability I will, yes. 

 

MR CONWAY:   Thank you. And subject to those matters that you will cover 

in your highlights package, do you confirm your evidence is true and 

correct to the best of your knowledge and ability? 45 
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MR MATHESON:   Yes, there is just the one correction I would like to make 

to my evidence-in-chief in paragraph 10.11.  This is in relation to two 

matters that have arisen in respect of the trees, copper beech and the 

trees at 1 Wood Lane where I have said Ms Moore’s evidence 

considers both the copper beech and tulip trees and concludes that the 5 

two tulip trees could be removed, that is not her conclusion, that is my 

summation of what she said, which was confirmed in her evidence this 

morning, that they were significant but were not exceptional. 

 

 The second part to correct there is in the following sentence “I note the 10 

location of the copper beech is near the stream”.  Of course, it is not 

“near” the stream, it is “nearer” the stream. 

 

JUDGE HASSAN:   So just to clarify, was that first change to change the 

words “could be removed” with the words “are not exceptional”? 15 

 

MR MATHESON:   That is correct.  Thank you, your Honour. 

 

MR CONWAY:  Thank you, and could you now please read out your 

highlights package and address those matters that were also discussed. 20 

 

MR MATHESON:   Thank you.  The intent of seeking landowner comment on 

trees subject to the mediated agreement was to gauge the extent to 

which landowners had concerns with a potential listing as set out in the 

Statement of Issues.  There were three matters raised in issues one 25 

about the Schedule or not and then in issues two and three about the 

pruning and other provisions that would apply. 

 

 In reviewing the submissions I found there was a close relationship 

between scheduling of the tree and the amended provisions.  The 30 

situation expressed at paragraphs 7.7 and 7.8 of my evidence-in-chief 

was that given the proposed flexibility for pruning as a permitted 

activity, the only activity remaining that would require a resource 

consent would be the removal of the tree. 

 35 

  [12.25 pm] 

 

 And taking into the account the comments in some of the submissions, 

I was concerned that if the tree had a low score for health or shape then 

requiring resource consent approval to undertake pruning greater than 40 

that provided as a permitted activity or to remove the tree would not be 

achieving the strategic objective 3.3.2A. 

 

 Accordingly, I set out some options to test whether in light of that 

strategic objective there was a way in which the reason why the 45 

mediated agreement was entered into – i.e. a holding position pending 
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investigation and confirmation as to whether the trees were exceptional 

– could still be met but in a manner that minimised reliance on resource 

consents in the interim.   

 

 Subsequently, for the reasons set out in our opening legal submissions, 5 

I confirm that option 5 as set out in my evidence has not been pursued 

and a redacted version has been provided.  In addition, the following 

paragraphs and sentences from my evidence-in-chief should be 

removed and retained. 

 10 

 The ones to be removed are paragraphs 7.1 to 7.4.  Retain 

paragraph 7.5 but delete the last sentence which just starts off “putting 

that perception to one side”.   

 

MS HURIA:   I am sorry, Mr Matheson, could you please repeat that last one? 15 

 

MR MATHESON:   So retain paragraph 7.5 but delete the last sentence that 

begins “putting that perception to one side”. 

 

MS HURIA:   Thank you. 20 

 

JUDGE HASSAN:   Actually yes, I need to be careful here too.  I had a note 

that you wanted deletion of 7.1 through 7.4, is that correct? 

 

MR MATHESON:   Correct. 25 

 

JUDGE HASSAN:   Right. 

 

MS DAWSON:   So the last sentence was 7.5? 

 30 

MR MATHESON:   Yes. 

 

MS DAWSON:   Thank you. 

 

MR MATHESON:   Retain paragraph 7.6 but in that paragraph delete the last 35 

part of the second to last sentence which begins “if the tree” through to 

“that scoring”.  And also delete paragraphs 7.8 through to 7.16.   

 

 On that basis, I also confirm my rebuttal evidence is withdrawn. 

 40 

JUDGE HASSAN:   So that is all of the rebuttal evidence? 

 

MR MATHESON:  Yes, sir.  Hopefully I have got the right appendix numbers 

here.  I also confirm that appendices B, C and D need to be withdrawn 

from my evidence-in-chief and appendix C from my rebuttal. 45 
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 And finally, I also note that in paragraph 10.3 of my evidence-in-chief 

that consideration of the individual trees is in relation to the option 5 

and that was using information from a corrupted spreadsheet.  So I am 

not seeking to delete that, I am just making a note that that is what that 

paragraph refers to. 5 

 

 I will just move on to the objectives and policies which is section 9 of 

my evidence-in-chief.  I confirm that, in my opinion, objective 9.4.1 as 

an outcome does not need to change.  I consider changes to policy 

9.4.2.1B which is about the identification assessment, policy 9.4.2.3 10 

tree maintenance, and policy 9.4.2.6 the felling of trees.  The changes I 

have made are necessary to recognise the reasonable use and residential 

amenity matters that have been included, or to provide the framework 

from the amended permitted activity rules as set out in paragraphs 9.2 

to 9.4 of my evidence-in-chief.   15 

 

  [12.30 pm] 

 

 I agree with Ms Lowe at paragraph 33 of her rebuttal that the word 

“age” can be removed from policy 9.4.2.6 for the reason that she sets 20 

out therein.   

 

 I do not agree with Ms Lowe’s rewriting of policy 9.4.2.6 as set out in 

her rebuttal at paragraph 34.  I consider the word “maintain” as set out 

in my version accommodates the range of matters that could relate to 25 

how a tree is managed.   

 

 In the time available I have read the proposed policies contained within 

Mr Wilding’s legal submissions.  I consider the additional wording that 

he is suggesting is, in most respects, an expansion of what I have 30 

already set out in policy 9.4.2.1 B(iv).  In some respects, it does include 

matters that are outside to the District Plan or are better in part of the 

section 32, and just a reference there is the wording in 9.4.3.2 D on 

page 34 of his legal submission, and some of them are actually rules 

and I will just refer you to the deeming rule in 9.4.3.8.   35 

 

 Unfortunately, I have not had the opportunity to undertake a detailed 

assessment of the recommended changes that Mr Wilding filed on 8 

August, but I have welcomed the opportunity to consider those further. 

 40 

 Thank you, sir. 

 

SJH:   Thank you.   

 

<CROSS-EXAMINATION BY MR VAN DER WAL [12.32 pm] 45 
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MR VAN DER WAL:   Good morning, Mr Matheson.  Just in view of your 

withdrawal of paragraph 7.1 I just want to clarify do you now accept 

that it would be inappropriate to try and manipulate the significant 

thresholds in order to try and make a plan more enabling, but that those 

enabling requirements can be met by separate assessment? 5 

 

MR MATHESON:   I am sorry, I do not think I quite got the question, I 

apologise. 

 

MR VAN DER WAL:   Do you accept – I will break it, it was two questions 10 

and perhaps I should have asked them one by one – do you accept now 

that it is inappropriate to manipulate a significance threshold in order to 

make a plan more enabling?  To make this Plan more enabling? 

 

MR MATHESON:   So in terms of, so I understand what you are asking is my 15 

recommended changes to the permitted activities for pruning - - - 

 

MR VAN DER WAL:   But I am just asking do you now accept that it is 

inappropriate - - - 

 20 

SJH:   Presumably just in this Chapter you are referring to? 

 

MR VAN DER WAL:   Correct.  In this Chapter, is it inappropriate to 

manipulate the significance thresholds in order to make the Plan more 

enabling? 25 

 

MR MATHESON:   Enabling of what?  Sorry, I do not understand. 

 

MR VAN DER WAL:   More enabling - - - 

 30 

MR MATHESON:   Sorry, sir, I do not understand the question. 

 

SJH:   Nor do we, Mr Matheson. 

 

MR VAN DER WAL:   In terms of – I apologise, perhaps I am trying to make 35 

my questions too compact – is it inappropriate to try and manipulate 

significance thresholds in order to address the adverse effects on use 

and amenity that might otherwise arise from listing? 

 

MR MATHESON:   I am still not sure I quite understand the question.  All I 40 

can say is our position now is that we are agreeing to the mediated 

agreement. 

 

MR VAN DER WAL:   So, basically, that is you do not take into account the 

degree of interference with use and enjoyment when setting the 45 

significance threshold, do you accept that? 
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MR MATHESON:    That is correct in those mediated agreements. 

 

  [12.35 pm] 

 5 

MR VAN DER WAL:   Yes, and then the second step is then you look simply 

at whether there are other matters why despite its significance a tree 

should nevertheless not be listed? 

 

MR MATHESON:   That is correct and that is the evidence we have provided. 10 

 

MR VAN DER WAL:    Yes, thank you, I have no further questions. 

 

SJH:   Ms Huria. 

 15 

MS HURIA:   Thank you, sir.  Good afternoon, Mr Matheson.  I have asked 

this question and you were in the room before so you are probably 

expecting it.  I am just interested to know how the Plan takes account 

of the needs of scheduled trees on properties of people whose numbers 

appear to be growing of people with limited discretionary income? 20 

 

MR MATHESON:   Yes, I understand your question, Commissioner.  The 

difficulty with any Plan provisions are that you set them at a particular 

point in time, and when we set them at this point in time the couple you 

are referring to might be quite able to manage the tree.  In 10 years’ 25 

time or five years’ time they cannot.  

 

 It is quite hard for the District Plan at this level to deal with that matter 

so I would be suggesting – there are two ways in which that could be 

managed is the District Plan identifying a way of reassessing that 30 

situation just, therefore, the nuisance aspect becomes more paramount, 

which leads you to look at should the tree be scheduled or not.  

 

 The second way that that can be dealt with is actually outside the 

District Plan.  We have as officers and particularly in the planning 35 

arena, been struggling in that the Council has a very old tree policy 

which has been under review for a number of years and is still in draft 

form.  That is where those sorts of matters should lie in the tree policy 

which would set out what is Council’s approach to helping people out; 

where is the fund, how do you apply for those sorts of things?   40 

 

 And I think the evidence that has been brought forward and has been 

made more aware to the District Plan subcommittee about there is only 

$14,000 in that fund, has highlighted the issues that if the Council are 

seeking to protect trees it needs to actually complement what it is 45 

putting in the District Plan with matters outside the Plan.  So my 
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answer would be there should be actions outside the Plan, and we are, 

again, two documents not talking to each other at the same time at the 

moment. 

 

MS HURIA:   Okay, thank you, sir. 5 

 

SJH:   Thank you, Ms Dawson. 

 

MS DAWSON:   Thank you, Mr Matheson.  Just first of all going back to the 

question that I think Mr van der Wal asked you, he was seeking to 10 

distinguish the decision about whether a tree is significant or not from a 

subsequent decision about whether even if it is significant it could not 

be scheduled for those reasons expressed in the second part of the 

policy. 

 15 

 In your view, is there a limit to how much that separation can 

practically occur?  I mean, if the Council decided that to pitch the 

threshold as all trees are significant in Christchurch because we are the 

Garden City and, therefore, people should go through some form of – 

or, in other words, have quite a low threshold.  I do not think it 20 

probably could do all, and then you had to go back and look at all those 

trees and find that 90 percent of them met the requirements in Part B of 

the policy, and they all got taken out of it again because they were of a 

nuisance or they did not have sound health or, et cetera. 

 25 

 So, am I right, I mean, do you think you can really separate those two 

aspects when setting the threshold for significance? 

 

MR MATHESON:   In some respects you cannot but in some respects you can, 

so I agree with the evidence that Mr Moohan gave to you is that the 30 

assessment needs to be a very technical assessment.  Then what we are 

really looking at and he has indicated that there is a mixture between A 

and B in the policy and I think that is quite correct, in that some of the 

issues around structural soundness are most likely to come out in 

policy A and right at the beginning. 35 

 

  [12.40 pm] 

 

 The second part, of course, is that in setting the policy, the policy does 

not sit alone, you look at the policy, what trees go on the schedule and 40 

then you look at what are the rules and provisions that apply to it, so it 

is a mixture of things in how you set that policy and what applies. 

 

 So, if you were to set a policy that all trees are significant then the 

regulation that you apply would be quite different to what you would 45 
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suggest if you only went for what Mr Moohan terms “the very best” 

and then you perhaps apply a slightly different regulation to that. 

 

MS DAWSON:   So you have to look at the package?   

 5 

MR MATHESON:    You look at the package. 

 

MS DAWSON:   Yes. 

 

MR MATHESON:   And that is why, as Mr Moohan explained, when they did 10 

all the assessments in the cold, so to speak, and then that was brought 

to the technical advisory group and then through to the Council to look 

at what is the package around this and how does it work and that is why 

there was no cutoff line set as to what was or was not significant.  

  15 

 Determining what is significant is the package or rules and what you 

are seeking to achieve with that.  

 

MS DAWSON:   So, in terms of where a policy response, a policy expression, 

I suppose, of the points the Council has reached, or is intending to 20 

reach, with those trees that get scheduled and the package of rules that 

go with that. 

 

 Do you agree that there should be a policy that clearly articulates the 

decision the Council has made as to what, why a tree is scheduled as 25 

significant or not because I am puzzled as to whether 9.4.2.1A gives 

any guidance as to what is considered to be significant in terms of 

establishing the threshold. 

 

MR MATHESON:   Well, I think the policy is saying that you are only looking 30 

at trees or groups of trees that are significant or exceptional and they 

have the following significant values, so it is saying it is these values 

but they have to be significant and that is where, when you took 

Mr Moohan through the CTEM process, that the significance of the 

values is the ranking that is given to them.  35 

 

MS DAWSON:   So it has to be significant botanical values or significant 

heritage values? 

 

MR MATHESON:   A mixture, yes. 40 

 

MS DAWSON:   And so are we reliant on the ordinary meaning of the word 

“significant”? 

 

MR MATHESON:   Yes. 45 
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MS DAWSON:   That is basically it, there is nothing more in that policy other 

than working out what the ordinary meaning of the word “significant” 

is in relation to botanical values, heritage values, amenity values or any 

one or more of those? 

 5 

MR MATHESON:   Yes, because I think, as Mr Moohan says, as soon as you 

get into a policy which says anything above X is significant then you 

start to get into some difficulties. 

 

 During the break – you may wish to ask Ms Lowe this question as well. 10 

She reminded me that she had put a definition of “significance” in her 

original evidence.  That one is not in my head at all at the moment.  My 

conversation with her was along the lines that perhaps we could look at 

that definition to see if there was something in there but it would need 

to come into the policy to assist with exactly as you are discussing, yes. 15 

 

MS DAWSON:   We have been through these various other parts of 9.5 and 

some of them, like 9.1 which is ecology - - - 

 

MR MATHESON:   Yes. 20 

 

MS DAWSON:   - - - you have got an appendix in the RPS which – it has got 

some words there – there is judgement in there, of course, but it puts 

words around how one might judge significance, - - - 

 25 

MR MATHESON:   Correct. 

 

MS DAWSON:   - - - in the landscape, the Council has had a whole lot of 

reports done on various aspects of landscape which have determined 

how significance is, or outstandingness in that case, has been 30 

determined but here am I right in thinking we do not have that? 

 

MR MATHESON:   No, we do not. 

 

MS DAWSON:   And do you think that is part of the problem of the moving 35 

feast of the thresholds.  In other words, if you don’t know where 

significance is to be pitched, it could be at the notified version, the 

mediator version or some other version because we have not got 

something to tie it to? 

 40 

MR MATHSON:   That could be part of the problem, yes, I agree.     

 

MS DAWSON:   My other question was about part 4B in that policy which is 

the point at which the location and characteristics of a tree compromise 

the reasonable use or reasonable amenity of the property and its 45 

surrounds, so I will take that to be the neighbours, is that correct. 
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MR MATHESON:   The neighbours, yes. 

 

  [12.45 pm] 

 5 

MS DAWSON:   So the words here used are “significantly compromised” and 

I think that might be used in the policy about removal as well. I cannot 

think of similar words about significantly compromised or diminished. 

 

MR MATHESON:   Yes. 10 

 

MS DAWSON:   So, how have you determined that that is the appropriate 

level to pitch that policy because it is quite a high level, and I know it is 

part of a package, but it must go to the costs and benefits? 

 15 

MR MATHESON:   That is correct.  So the context of using the words 

“significantly compromise”, as you say, goes with what – when we 

were looking at this wording - was around the Council’s proposed 

version which was the 400 trees. 

 20 

 So here we are (INDISTINCT 1.09) of the policy which says the 

values that are being compromised, whether it be amenity or the 

residential use, it has got to be more than just a minor use.  It has got to 

be more than “I have to go and sweep the leaves up every week” or 

whatever, so there has to be some qualifier in there.  We have used the 25 

word “significantly compromises” and that is based on the fact that we 

were only looking to be protecting the most important trees in the city. 

 

MS DAWSON:   The very best or the top echelon, or those sorts of words. 

 30 

MR MATHESON:   Yes. 

 

MS DAWSON:   So, now that the number of trees to be protected has changed 

in number, has the level of that threshold in terms of quality of the trees 

being protected, changed such that those words “significantly 35 

compromise” should also change when you evaluate their 

appropriateness in terms of costs and benefits? 

 

MR MATHESON:   Yes, I think we are starting to lead you down almost a 

split policy track where you have a policy which is around 40 

compromising of residential amenity and a reasonable use which 

relates to, perhaps, what we call the lower importance trees as opposed 

to one, what would be the appropriate qualifier you would accept in 

terms of where you are looking to protect the best trees. 

 45 
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 If you went to go for the mediated agreement, then I think you would 

need to look very carefully at the word that “significantly” was the 

correct qualifier to go in there.   

 

MS DAWSON:   It may be too - - - 5 

 

MR MATHESON:   Too onerous. 

 

MS DAWSON:   - - - too high a level of cost on the tree owner or their 

neighbour? 10 

 

MR MATHESON:   Yes, yes.  I note Mr Wilding was talking about no more 

than minor effect but I think we are perhaps looking for some wording 

slightly different to that, somewhere in between. 

 15 

MS DAWSON:   But that sort of angle that Mr Wilding was talking about is - - 

- 

 

MR MATHESON:   Yes, yes, I agree. 

 20 

MS DAWSON:   And just one last question and I should have asked you this 

before.  When it comes to exceptional values, are we in the same 

situation with significant values in terms of the plain reading of the 

policy in that we are dependent on the ordinary meaning of the word 

“exceptional”, whatever that is? 25 

 

MR MATHESON:   In terms of the wording in the policy, the wording is no 

different to the wording we have in the Act which is about protect 

significant, now the Act does not sort of help us out too much, we need 

to put other things in place to determine what is and what is not 30 

significant. 

 

 The policy is no different.  The exceptional, it has to be, as Mr Moohan 

says, landscapes are to be exceptional in terms of the city or the district 

or its botanical has got to be of national or international significance. 35 

 

MS DAWSON:   The policy does not say anything about city or district. 

 

MR MATHESON:   No, it does not. 

 40 

MS DAWSON:   I mean, you just have to look at the technical report and there 

are a whole lot of words in there about defining exceptional - - - 

 

MR MATHESON:   Correct.    

 45 

MS DAWSON:   - - - which have not found their way into the policy. 



 Page 70 

  

Ch9: Natural and Cultural Heritage - Trees Commenced 10.08.16 

 

MR MATHESON:   Into the policy, no. 

 

MS DAWSON:   Whereas if you look at the landscape section which talks 

about outstanding, now you can argue whether exceptional and 5 

outstanding differ, but they are high up there - - - 

 

MR MATHESON:   Yes. 

 

MS DAWSON:   - - - and the landscape policies do have more information or 10 

at least the background reports - - - 

 

MR MATHESON:   They do. 

 

MS DAWSON:   - - - and they have been refined into those policies. 15 

 

MR MATHESON:   Thank you for reminding, we deliberately put those into 

the landscape, from memory, and perhaps the ecological as well, I 

think, yes. 

 20 

  [12.50 pm] 

 

MS DAWSON:   Well, the ecology policy specifically includes the words “in 

accordance with appendix”, whatever it is. 

 25 

MR MATHESON:   Yes, it does. 

 

MS DAWSON: 13 of the RPS so it ties them beyond just their ordinary 

meaning. 

 30 

MR MATHESON:   Correct. 

 

MS DAWSON:   Right, thank you for your help. 

 

MR MATHESON:   Thank you, Commissioner. 35 

 

SJH:   Judge? 

 

JUDGE HASSAN:   Yes, good afternoon, Mr Matheson. 

 40 

MR MATHESON:   Sir. 

 

JUDGE HASSAN:   I have just got a few questions, some around principles 

and then going to some issues about provisions but just stepping back 

to the context a little bit.  Now this is not to rake over the old coals or 45 

rake over the old leaves but really just to – am I right to make an 
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observation that where this has tracked as a topic, if you like, 

notification through to now, would suggest that as a topic going 

forward it is going to be one of these ones which the Council is going 

to have to, perhaps, continue to work on in regard to this question of 

the trees that are scheduled, whether the ones that are not there should 5 

be there and so forth.  It is not something which is effectively done and 

dusted in evidence and principles and everything in a sound way now.  

Would that be fair to say? 

 

MR MATHESON:   I agree with you entirely. 10 

 

JUDGE HASSAN:   Because I wanted to ask you about one or two of these 

areas which in anticipation of the fact that what we want to end up with 

is a framework for future reference, anticipating future Plan change. 

 15 

MR MATHESON:   Yes. 

 

JUDGE HASSAN:  Not just resource consents which are important framework 

issues as well, for objectives and principles.  Am I right about this too, 

I just want to explore with you what I understand to be the guiding 20 

RMA principles that we have got in issue here. 

 

 So, first of all, my sense is that unlike other topics in chapter 9 where 

there are very specific and important directions given in the higher 

order documents, the Regional Policy Statement and so forth, this is a 25 

different topic because this is about community wellbeing at a city 

scale, not particularly driven by higher order document directions.  

Would that be fair to say? 

 

MR MATHESON:   That would be fair, yes. 30 

 

JUDGE HASSAN:   And when we look at say how the RMA governs those 

matters, looking at Part 2, I am thinking, well, amenity values and the 

quality of the environment are dimensions that are in the frame and 

directly in the frame? 35 

 

MR MATHESON:   Correct, yes. 

 

JUDGE HASSAN:   And this concept of community wellbeing is very much in 

the frame, as a value that Christchurch holds in regard to these matters? 40 

 

MR MATHESON:   Yes, it is. 

 

JUDGE HASSAN:   All right.  And so is health and safety, as acknowledged in 

the principles under section 5. 45 
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MR MATHESON:   Yes. 

 

JUDGE HASSAN:   And I think Mr Wilding’s reference to adverse effects, 

that is also in the frame, is it not, also because it is not a section 6 

matter particularly, there might be elements of section 6 occasionally, 5 

but primarily it is not a section 6 issue that we are dealing with, it is 

particular regard matters under 7, section 5 and it is getting the right 

balance? 

 

MR MATHESON:   That is correct. 10 

 

JUDGE HASSAN:   Right.  So, if we look at that balance question, and I want 

to ask you one or two questions about Mr Wilding’s drafting, or his 

concept, not at a detailed level but on the basis that we are going to 

have to look at this conceptually.  15 

 

 One of the things I was interested in your view about was his objective, 

at least in a conceptual sense, it does seem to me to bring another 

dimension to the way the plan is driving, as Mr Wilding was saying, 

rules and policies are to implement objectives, that is the sort of 20 

hierarchical approach that we should see things within.  

 

 So, what is your view around whether or not the objective should stay 

in a conservation mode under 9.4.1 or should actually balance that with 

recognition of these counterweighting values? 25 

 

MR MATHESON:   I think the counterweighting values comes through in the 

policy.  I am still of the opinion that the objective is setting the 

outcome.  What is the outcome we want to maintain and enhance 

those?  How do we go about doing it?  We do it in a way which 30 

actually does not adversely affect people to an extent that they should 

not have to.  That is the way we go there, that is the policy.  So, in that 

respect, I am still comfortable that the objective is all right as it is 

framed but I think probably where the changes need to bring in there as 

in terms of the policies as to how we go about getting to that end point, 35 

that outcome. 

 

  [12.55 pm] 

 

JUDGE HASSAN:   All right.  So it is not a concern to you, for instance, if we 40 

look at the theory that policies must implement objectives - - - 

 

MR MATHESON:   Correct. 

 

JUDGE HASSAN:   - - - that the objective is set in that way? 45 
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MR MATHESON:   Correct. 

 

JUDGE HASSAN:   All right.  The next question I had is in regard to the first 

policy on his list and you may have picked this up in your discussion 

with Ms Dawson, I may have missed it, but it seemed to me that that 5 

reference point for significance – now in speaking to his submission I 

think Mr Wilding offered the potential for a different word from 

“environment” such as “community”. 

 

MR MATHESON:   Yes. 10 

 

JUDGE HASSAN:   If I go back to my initial question about community 

wellbeing, do you think that that is a relevant context for significance, 

it is a community level significance?  Or do you have any view about 

that sort of threshold? 15 

 

MR MATHESON:   I think probably the “community level” is probably better 

wording than “environment”.  I think the policy A in terms of its 

referring to natural and cultural heritage is an aspect and probably what 

it is missing is that community level in that policy. 20 

 

JUDGE HASSAN:   So conceptually, it might be valuable to look at that sort 

of concept? 

 

MR MATHESON:   Yes, I think probably it should come perhaps in around 25 

maybe the amenity values where in that policy it is talking about 

cultural heritage, landscape and amenity values so maybe that 

community aspect comes in around that part there. 

 

JUDGE HASSAN:   All right.  Well, my remaining questions now start to get 30 

to this sort of concept around, well, “nuisance” is one word, I suppose, 

for it but there are other dimensions of this. And I asked Mr Moohan 

about this concept and I will ask you similar questions so that you can 

express any view you think the Council would have on it as well.   

 35 

 But, for a start, if we go Mr Wilding’s page 34 where he has got a 

policy B and I was picking up, if we could bring that up on the screen, 

thanks.  And I am looking in particular at (v) and this question of 

burden.  

 40 

 First of all, conceptually, do you think it would be important, however 

expressed, for the policies to be explicit about the interests of the 

particular landowners being appraised or determined in order to make a 

choice about whether something is protected? 

 45 
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MR MATHESON:  I think I have partly answered this in response to 

Commissioner Huria. 

 

JUDGE HASSAN:   Yes. 

 5 

MR MATHESON:   Where it is very difficult and I think we have struck the 

same in terms of historic heritage - - - 

 

JUDGE HASSAN:   Well, yes. 

 10 

MR MATHESON:   - - - that the circumstances of people change on a regular 

basis so it would be how would you frame that, knowing that the 

burden will change over time, or depending who it is. 

 

JUDGE HASSAN:   All right.  Well, if we look at it more broadly, is there a 15 

similarity between this chapter and the wish to protect somebody’s 

community?  The community amenity values in somebody’s private 

property, is it important for the frame of reference to acknowledge the 

importance of partnership with that owner? 

 20 

MR MATHESON:   Yes. 

 

JUDGE HASSAN:   Right.  And to be informed of the position of that partner 

in framing up a protection response? 

 25 

MR MATHESON:   I am wondering whether the word “protection” is causing 

us some difficulty. 

 

JUDGE HASSAN:   Yes, and I do not want to get tangled up in the detail. 

 30 

MR MATHESON:  No, no, so I am just trying to think that maybe more 

around the policy would be providing, giving you a framework to write 

some rules or provisions which then enable those situations of changing 

circumstances to be dealt with. 

 35 

JUDGE HASSAN:   Yes. 

 

MR MATHESON:   So, that would be – and again, we always seem to come 

back to a resource consent process to deal with that but that would then 

provide the matters of discretion for somebody to come to the Council 40 

which says the burden has now become too much on me or however it 

is. 

 

JUDGE HASSAN:   Yes. 

 45 
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MR MATHESON:   But you need something in your policy to just, perhaps, 

get you to that step in the first place. 

 

JUDGE HASSAN:   All right.  Now on to this question of nuisance and this is 

my final question for you.  5 

 

 If you go to the permitted activity list on page 36 and it will have to be 

brought up, it is rather small, (v) is my particular point of interest for 

this question.  And when I asked Mr Moohan about this concept of 

nuisance which is covered in his evidence but primarily from the point 10 

of view of the individual property where the tree is concerned, and I 

asked him about inter-neighbour conflict. 

 

  [1.00 pm] 

 15 

 And he was brave enough to give his personal opinion in the face of 

what would appear to be a Council view.  Are you able to tell us what 

the Council view is please? 

 

MR MATHESON:   It appears to me that what we have got is two bits of law 20 

looking at different things.  We need to leave this for some legal 

closing submissions, but from my point of view the matters that would 

be looked at under the Property Law Act issue would be those issues of 

the tree is causing me as a neighbour problems.  Now what we need to 

do is then look at a way in which the District Plan does not get in the 25 

way of enabling those, whatever is sorted out by the court, to be carried 

out - - - 

 

JUDGE HASSAN:   Yes. 

 30 

MR MATHESON:   - - - without actually, because the court has not addressed 

its mind to why is this a significant tree and what are its values, it is 

purely, from my understand it is just looking at it is causing problems 

between the neighbours. 

 35 

JUDGE HASSAN:   Well there are statutory factors the court has to look at. 

 

MR MATHESON:   Yes. 

 

JUDGE HASSAN:   Lawyers might argue about whether you are right on that 40 

but - - - 

 

MR MATHESON:   I do not know, as I say this is - - - 

 

JUDGE HASSAN:   - - - but in terms of making sure two legal processes do 45 

not come into a conflict, where person A says to person B, can you 
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please deal with this nuisance, it is causing me endless grief?  And 

person B says, oh, well, no take me court. 

 

MR MATHESON:   Yes. 

 5 

JUDGE HASSAN:   And person A gets to the lawyer and says, well should I 

go to court?  And person A’s lawyer says, well you have got to get a 

resource consent even when you have been there.  Would it not be 

more efficient in a legal sense that if the court was to determine on a 

statutory basis, looking on its factors that the nuisance case was not 10 

answered, was effectively made out and an order should issue, is there 

not some value in allowing for that? 

 

MR MATHESON:   There is some value in allowing for that, and again as I 

say the difficulty with providing for it as a permitted activity is we do 15 

not actually know what the court is going to be enabling that work to be 

done. 

 

JUDGE HASSAN:   Well I will put it to you this way.  What if the permitted 

activity was this?  Any pruning or removal of a tree to give effect to an 20 

order made by the court.  Would it comply with an order made by the 

court? 

 

MR MATHESON:   So in effect you would be putting in a deeming rule that if 

it was for the tree to be removed – bending the rule - - - 25 

 

JUDGE HASSAN:   Yes, well we are not bending the rule, it would be, are 

there circumstances in place?  If so, those facts are in place therefore 

permitted activity applies. 

 30 

MR MATHESON:   You could write it that way, yes. 

 

JUDGE HASSAN:   And do you have any reservations about that in terms of 

policy, in the broad sense of that word? 

 35 

MR MATHESON:   My preference would be that it is a matter that is dealt 

with not as a permitted activity but through a resource consent, because 

then you have the opportunity to look at what is the purpose, why is the 

tree there in the first place.  If it is there as an exceptional tree because 

it is the one botanical example of that, then a court saying, well that is 40 

causing some nuisance to somebody, it should be trimmed or removed 

or whatever it is, it seems to be in conflict of the importance of the tree 

and the particular aspect.  So it might need to be - - - 

 

JUDGE HASSAN:   All right. 45 
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MR MATHESON:   - - - managed down a little bit in terms of what permitted 

rule would apply. 

 

JUDGE HASSAN:  So would a controlled activity be a more balanced 

approach, where somebody could look at the order and say, “well it 5 

says remove or trim” - - - 

 

MR MATHESON:   Yes. 

 

JUDGE HASSAN:   - - - and I am going to tell you you can only trim? 10 

 

MR MATHESON:   Yes. 

 

JUDGE HASSAN:   Right, thank you. 

 15 

MR MATHESON:   That might be a more appropriate level to get to.  Thank 

you. 

 

SJH:   Mr Matheson, I recognise that, particularly around the pruning regime, 

the provisions are now much more enabling, and I want to go back to 20 

the questions from Ms Huria and Judge Hassan and they also reflect the 

properly broad submissions under the RMA we received from 

Mr Wilding.  Because what we are looking at is it not, is the classic 

tension between public and private rights? 

 25 

MR MATHESON:   That is correct. 

 

SJH:   And it is a situation where interest groups in the broader community are 

seeking to impose significant restrictions on private property owners 

for a greater community good.  Correct? 30 

 

MR MATHESON:   I am not sure I agree with the significant restrict, but 

definitely restrictions, yes, agreed. 

 

SJH:   Well if you were the property owner it is a significant restriction, even if 35 

that is a subjective word, which we are told is not.  Is that not so? 

 

MR MATHESON:   Agreed.  It imposes restrictions on what you can and 

cannot do. 

 40 

  [1.05 pm] 

 

SJH:   Well we will leave at just restrictions. 

 

MR MATHESON:   Thank you, sir. 45 
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SJH:   Which, depending on the circumstances of the property owner, may 

range from minor to extreme? 

 

MR MATHESON:   Correct. 

 5 

SJH:   And the issue is here that the city wants to recognise the value of trees, 

but when it comes to putting money where their mouth is, to be blunt 

$14,000 is a paltry sum, is it not? 

 

MR MATHESON:   I agree. 10 

 

SJH:   However, we have heard plenty of evidence in other chapters that 

because of the earthquake the city is financially stressed.  I am just 

wanting your views, if that is the case, to achieve the better balance of 

these rights, if we cannot give financial assistance we do it by perhaps 15 

being even slightly more enabling in the rules, in the provisions? 

 

MR MATHESON:   Yes, I agree. 

 

SJH:   You would accept that? 20 

 

MR MATHESON:   And it goes back to a conversation I had before as we 

have got a tree policy which is not aligning with the District Plan and in 

my opinion they both need to be going hand in hand. 

 25 

SJH:   But if the tree policy is not going to make sufficient funding available? 

 

MR MATHESON:   No, the funding will always be through the annual plan 

process. 

 30 

SJH:   Yes. 

 

MR MATHESON:   That is agreed. 

 

SJH:   And it is probably always going to be insufficient? 35 

 

MR MATHESON:   Correct. 

 

SJH:   So should we then, in our efforts, with the assistance of parties, seek to 

enable this maintenance of these scheduled trees and the exceptional 40 

trees in a way that continues to protect them but better recognises the 

restrictions on the land owner and the problems they face? 

 

MR MATHESON:   Yes, I agree and that would be a matter for another day 

when, as we have talked about before, a plan change is proposed and 45 
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that plan change would be done on the basis of what is the tree policy 

and how it all fits together in a much more integrated way, agreed. 

 

SJH:   Okay, thank you, Mr Matheson. 

 5 

MR MATHESON:   Thank you, sir. 

 

SJH:   Anything arising, Mr van der Wal? 

 

MR VAN DER WAL:   Yes, sir. 10 

 

<RE-EXAMINATION BY MR VAN DER WAL [1.07 pm] 

 

MR VAN DER WAL:   Mr Matheson, just in relation to a question from his 

Honour, Judge Hassan, in relation to the overarching documents, the 15 

higher order documents, do you accept that the Regional Policy 

Statement, that is the Operative Regional Policy Statement, does 

contain policies requiring protection of historic or cultural heritage 

items? 

 20 

MR MATHESON:   Yes. 

 

MR VAN DER WAL:   Do you accept that those can include trees? 

 

MR MATHESON:   Yes, I do. 25 

 

MR VAN DER WAL:   Thank you.  And just in relation to the issue arising 

from the questions from both his Honour and Commissioner Dawson, it 

is the issue of significance, where do you set it?  The range being 

between every tree is sacred and only the very, very most spectacularly 30 

wonderful ones, and there is a range there.  Do you accept that the test 

used for the operative plans set the bar fairly high as it was? 

 

MR MATHESON:   No, I do not.  That is why we recommended a proposal 

that reduced the number of trees. 35 

 

MR VAN DER WAL:  Well are you aware what proportion of the total number 

of trees in the city, or the City Council’s district, are scheduled under 

those two plans? 

 40 

MR MATHESON:   My understanding that is approximately 1,600 trees. 

 

MR VAN DER WAL:   Yes, but do you know what percentage that is? 

 

MR MATHESON:   No, I do not. 45 
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MR VAN DER WAL:   So if I say to you that if it is a fairly small percentage, 

that would indicate a relatively high bar? 

 

MR MATHESON:   That is correct. 

 5 

MR VAN DER WAL:   Thank you.  I have no further questions. 

 

SJH:   Thank you.  Mr Conway, anything arising or re-examination? 

 

MR CONWAY:   No thank you, sir. 10 

 

SJH:   Thank you, Mr Matheson you may stand down and we will take the 

luncheon adjournment for one hour. 

 

MR MATHESON:   Yes sir, thank you. 15 

 

<THE WITNESS WITHDREW [1.09 pm] 

 

ADJOURNED [1.09 pm] 

 20 

RESUMED [2.12 pm] 

 

SJH:   Yes thank you.  Yes, Mr van der Wal. 

 

MR VAN DER WAL:   Sir, I would like to call Mr Bradley Cadwallader, and 25 

sir, just before he commences his evidence, he has a number of exhibits 

he would like to produce.  Is it more convenient for the Panel to deal 

with that - - - 

 

SJH:   I think you should circulate them beforehand and then he can produce 30 

them as he comes to them in his evidence. 

 

MR VAN DER WAL:   He has them with him and copies. 

 

SJH:   They are not annexed to his evidence? 35 

 

MR VAN DER WAL:   I beg your pardon. 

 

SJH:   They are not annexed to his evidence? 

 40 

MR VAN DER WAL:   No, they are not. 
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<BRADLEY CADWALLADER, affirmed [2.12 pm] 
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<EXAMINATION BY MR VAN DER WAL [2.12 pm] 

 

MR VAN DER WAL:   Good afternoon, Mr Cadwallader. 

 

MR CADWALLADER:   Afternoon. 5 

 

MR VAN DER WAL:   Can you please confirm that your full names are 

Bradley Graham Cadwallader? 

 

MR CADWALLADER:   That is correct. 10 

 

MR VAN DER WAL:   And that you produced two briefs of evidence - - - 

 

MR CADWALLADER:   I did. 

 15 

MR VAN DER WAL:   - - - for this part of the proceedings, one dated 

29 July 2016 and then recall evidence dated 5 August 2016?  

 

MR CADWALLADER:   That is correct. 

 20 

MR VAN DER WAL:   Are there any corrections you wish to make to those 

briefs of evidence? 

 

MR CADWALLADER:   Just one.  That I said at 9.1 of Mr Moohan’s rebuttal 

that the modified agreement adjusted for (INDISTINCT 2.19). 25 

 

MR VAN DER WAL:   And apart from that do you confirm and adhere to that 

evidence as provided? 

 

MR CADWALLADER:   Yes, I do, yes. 30 

 

MR VAN DER WAL:   Yes.  Just one question I would like to ask you at the 

outset.  You would have heard my question to Mr Matheson in terms of 

the percentage of trees on private land in the city that are actually 

protected under the Operative Plan. 35 

 

 So are you able to comment on that? 

 

  [2.15 pm] 

 40 

MR CADWALLADER:   Percentages of trees against how many trees that 

there are on a private property? 

 

MR VAN DER WAL:   Correct, so what percentage roughly would you 

estimate, if you can? 45 
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MR CADWALLADER:   It would be very difficult to – it would be quite 

speculative but I have spent quite some time in Christchurch over many 

years and obviously more recently over this nine month period looking 

at a lot of the heritage trees, but it would be quite a small percentage. 

 5 

MR VAN DER WAL:   Would you be able to hazard a guess, whether it be 

above one or below one? 

 

MR CADWALLADER:   So there are roughly about 2,000 protected trees, is 

that what - - - 10 

 

MR VAN DER WAL:   Yes. 

 

MR CADWALLADER:   2,000 of I would say it would be below 10 percent, it 

would have to be. 15 

 

MR VAN DER WAL:   And we were talking 1,600, I think it was on private 

land? 

 

MR CADWALLADER:   Yes. 20 

 

JUDGE HASSAN:   Is that below 10 percent of the total number of trees in 

Christchurch or something, is it? 

 

SJH:   If it is speculative, it is of limited assistance to us. 25 

 

MR CADWALLADER:   But it is a very small portion and driving around 

between trees looking at them, we were driving reasonable distances. 

 

MR VAN DER WAL:   Could you remain and speak to your highlights 30 

package and then answer any further questions. 

 

MR CADWALLADER:   I will thank you.  

 

 I will start off with rebuttal.  Mr Matheson lists at the end of his 35 

rebuttal evidence that of the three trees in MacMillan Avenue, only the 

ash meets criteria and that the oaks do not.  Mr Moohan recommends at 

10.4 that T905 continues to meet the criteria and should remain on the 

proposed schedule of significant trees.  

 40 

 Mr Matheson states at 3.7 that no listed exceptional trees have been 

accidentally omitted between the mediated agreement in option 5, and I 

would note that the 150 year old Wellingtonia T641 at 34 Governors 

Bay/Teddington Road, has been omitted. 

 45 
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 This tree was included in my evidence-in-chief as one of my indicative 

examples.  I disagree with Ms Moore at 7.3, that I have identified all 

trees at 151 Cashmere Road as having exceptional values as an expert 

arborist with expert heritage knowledge and a qualification in amenity 

horticulture.  I have indicated with the trees at the site, (INDISTINCT 5 

2.53) familiar with it, have sufficient age historical connection to the 

site to warrant an assessment of the heritage and landscape 

contribution. 

 

 I do not believe that at any point that I said that I had carried out a 10 

landscape or amenity assessment beyond my expertise.  I simply 

carried out the role required of an assessing arborist that would use 

CTEM to indicate the potential exceptional values present as detailed in 

the technical tree report. 

 15 

 I disagree with Mr Moohan with his statement at 3.2 of his rebuttal, 

that a fair tree is below average.  The significant trees technical report 

clearly defines that fair is the same as average. 

 

 As stated in my rebuttal evidence of 18 August 2016, I continue to 20 

support the mediated agreement to set the threshold level for health and 

structure at 50 points there and above and shape at 30 points. 

 

 My evidence-in-chief details my general concerns of the assessment 

methodology that we use to identify what trees are suitable for listing 25 

on the schedule of significant trees. 

 

 In light of these concerns, an agreement through mediation was reached 

to address these concerns as set out in 29 to 37. 

 30 

 I believe the adjustment to CTEM criteria thresholds are a pragmatic 

response to Christchurch situation in policies of the Proposed 

Christchurch District Plan. 

 

 Council now wish to raise the, or they did wish to raise the threshold – 35 

sorry, I have redacted some of this - - - 

 

 I will move on to my general concerns about the methodology, in 

particular, shape and health. 

 40 

 There is no documented normal or representative shape for a tree as 

stated in the shape assessment descriptors.  A young tree has a different 

shape to an old tree, but both are normal depending on the environment 

they are growing. 

 45 
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 Old trees change their appearance over time transitioning through 

various stages of development.  See the image in 19 of my rebuttal 

evidence. 

 

  [2.20 pm] 5 

 

 All of these stages of tree development growth are normal.  The shape 

of trees can also be dramatically altered by conditions they live in.  The 

shape of trees growing in groups or avenues compared to open grown 

trees can be quite different and both are normal.  Avenues of trees like 10 

the London plane avenue at 27 Glandovey Road received a low score 

of 30 as a result of this.  Three trees scored 50 yet they have normal 

shapes for trees growing in groups.  Trees that grow in close proximity 

to other trees will have canopy structures that are naturally suppressed. 

 15 

 The assessment of a tree’s shape, again what is described in the 

significant trees technical report is a measure of how a tree would 

naturally grow true to form is totally unsupported and is not cited.  I 

continue to support the mediated agreement and oppose the raising of 

the shape threshold from 30 to 50 because trees such as the T476, 20 

Purau Station (INDISTINCT 1.11) pine at 6 Camp Bay Road would 

have been excluded from the schedule of significant trees if it had not 

been given additional consideration for its historic and botanical value 

as the shape score for that tree was 30.   

 25 

 With respect to the health assessment, there is no such thing as a level 

of health that is described in the significant trees technical report as 

representative for the species.  This cannot be supported.  There is no 

research or cited source that I know of that can support measurement 

against some ideal level of health.  Canopy density is often used to 30 

evaluate the level of health of trees, but these are not directly linked to 

tree decline, and further they cannot be linked to some vague concept 

of below average or representative level of health.   

 

 Tree health is highly dynamic and is a highly dynamic process as trees 35 

constantly adapt to change and environmental conditions.  Not all trees 

are in decline despite the stress that they may seem to be at times to be 

under.  I continue to support the mediated agreement because trees such 

as the T641, the Teddington -  Governors Bay Road wellingtonia would 

have been excluded from the schedule on the basis of its score for 40 

health. 

 

 In summary I remain of the opinion that the mediated agreement used 

to assess trees for the operative plan is acceptable arboriculture practice 

and as an experienced arborist I believe including these trees on the 45 
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replacement plan schedule will provide greater clarity and certainty as 

to which are the city’s significant and exceptional trees. 

 

 Site specific matters.  In looking at a number of specific tree concerns 

raised by submitters I have considered whether trees have fallen below 5 

the mediated mediation agreement thresholds and the consideration set 

out in Ms Lowe’s proposed policy 9.4.2.1(b), ie structural soundness 

and health of the tree, unacceptable risk to safety and property, actual 

or reasonably foreseeable adverse effects on use and enjoyment of the 

property, and whether these factors can be remedied or mitigated 10 

through recognised arboricultural or property management means.  I 

have also considered the needs of earthquake recovery and potential 

mitigation and their costs. 

 

 Through my evidence in rebuttal I have agreed to delist a number of 15 

trees, they are included or they are set out in Ms Lowe’s exhibit, which 

she will be tabling.  There is 18 of them, do you want me to read them 

out individually? 

 

SJH:   Well, not if Ms Lowe is going to give us the written detail of it. 20 

 

MR CADWALLADER:   Okay, thanks.  There are several trees on the 

property at 14 Hawford Road that I have inspected and do not oppose 

their removal from the schedule of significant trees.  The T718 pin oak, 

I consider this tree has poor structure and is unsafe. 25 

 

 T706 and T707 there are two western red cedars that I consider the 

combination of these two trees creates an unreasonable level of shade 

to the homestead during the winter months and limits the homeowner's 

reasonable enjoyment of it. 30 

 

  [2.25 pm] 

 

 I consider the rare elm avenue and other mediated agreement trees 

should remain listed at that site.  There are trees that Council propose 35 

for delisting for site specific reasons that I did not support because they 

are all significant and in my opinion the adverse effects can be 

remedied or mitigated by arboriculture or property management 

measures.   

 40 

 Particular examples include T1088, the English oak at 35 Rossall 

Street.  I feel crown reduction could be undertaken to reduce and 

manage this high profile tree and that the tree is situated such that 

nuisance can be mitigated within reasonable limits.   

 45 
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 T976, the London plane at Opawa Road.  I consider that there is a 

pruning solution to the problem of shading of that property, and with 

T743 and T742, two English elms at 16 Heaton Street, I feel there are 

pruning solutions to those trees.   

 5 

 Trees that were recommended for delisting that are important to keep 

are the liriodendron group 1 Wood Lane that in my view is situated 

well on the site to enable good utility of it, and the high profile 28C 

Seamount Terrace manna gum that is also well situated on the site and 

can be appropriately managed with a pragmatic arboricultural solution.   10 

 

 The Redwood hub T908, the Wellingtonia, I consider this a very 

important tree because of its local exceptional status as a landmark and 

the reason why that area is called Redwood.  Mr Sard indicates that 

management solutions are available.  Mr Moohan has indicated that the 15 

oak tree on Church Property Trustees’ property at Gebbies Pass Road is 

exceptional and I agree that it as an important tree and should remain 

scheduled.   

 

 Now, I would just like to speak to sort of along the lines of some 20 

general tree management, make some general tree management 

comments.  The benefits of green urban areas and the important role 

trees play is - the important role, sorry, of trees is well established.  

Once trees are listed I also believe that there needs to be a proactive 

pragmatic and aggressive – that we need to be proactive, pragmatic and 25 

aggressive in managing them appropriately.   

 

 Reduction pruning in my view is a critical tool to be used in the 

management of our older trees and at times an aggressive approach is 

required to manage both the best interests of the tree and the 30 

circumstances it is growing in, and which its owners interests and 

wellbeing play an essential part, and a number of exhibits that I have 

provided the Panel there.   

 

 On page 1 showing a number of trees that have had relatively 35 

aggressive crown reductions, the first one is in a schoolyard and there 

were branch weight loading issues and those trees have been crown 

reduced.  That was immediately after the trees had been pruned but I do 

not have after photos, it has been a number of years, but you would not 

know now, some arborists might consider that that was aesthetically 40 

displeasing, the look of that, but you would not be able to tell now that 

that tree has been pruned.   

 

MR VAN DER WAL:   Would you like to produce that photograph as your 

exhibit 1? 45 
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SJH:   Well, they are all stapled together, let us make all the photographs 

exhibit 1 I think is the easiest way. 

 

EXHIBIT #1 – PRODUCED BY BRAD CADWALLADER FOR 

CHRISTCHURCH CIVIC TRUST 10 AUGUST 2016 – 5 

PHOTOGRAPHS 

 

MR VAN DER WAL:   Thank you, sir. 

 

MR CADWALLADER:   The second image is in front of the Council building.  10 

It is quite acceptable for that local authority to do that to that tree.  The 

third image on page 2 just shows a before and after of a side canopy 

reduction of a tree that was quite severe, quite heavy pruning cuts.  It is 

a 140 year old tree and the tree was beginning to just naturally break up 

and fall apart.  If that tree had not been heavily pruned like that it 15 

would not be here today. 

 

 There are many trees like this in people’s yards that need this 

aggressive sort of pruning approach to (1) keep them safe, but also to 

extend their longevity as important heritage items. 20 

 

 The third page sorry, it just shows the before and after of a tree that was 

heavily pruned by a land owner. 

 

  [2.30 pm] 25 

 

 It is the camperdown elm, and two years later you would have no idea 

that that tree had actually been treated that way.  Some people, and I 

have heard some arborists talk in terms of heavily pruning trees would 

ruin their aesthetic value and so sometimes some pruning approaches 30 

are constrained by that view. 

 

 There is an illustration of – the last page, I would also like to note a lot 

of these trees have been funded, partially and fully, by local authorities 

in assisting tree owners with their tree management.  This last one, a 35 

sequoia that is 36 metres high, had a complete crown side reduction 

because there were branches breaking and falling on the footpaths and 

in a garage.  The local community were very keen to retain that tree but 

they just wanted to be confident that it was safe.  And so a pragmatic 

approach was taken to the pruning of the tree and it was fully funded.  40 

It was a privately owned tree but fully funded by the Council. 

 

 There has been some commentary earlier on about the cost to maintain 

a tree.  Mr Wilding spoke of the cost of $2,000 to prune a beech tree.  I 

would point out that – and then he extrapolated that into the burden of, 45 

the cost of all of the trees across the city.  That $2,000 I would have to 
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acknowledge that that beech tree probably has not been pruned for five 

or so years and so that is a lot of work that has – it has not been pruned 

for five years and it probably would not need pruning for another five 

years after $2,000 worth of work is done on it.  So you have to put that 

into the context of how often you actually need to prune a tree. 5 

 

 Having trees in our city is important, and of equal importance is 

ensuring that trees do not become an undue burden on tree owners.  

Finding the middle ground does present challenges but in my 

experience there are many solutions that can be found to assist people 10 

to live with trees and conversely, trees with people.  I will leave it at 

that, thank you. 

 

SJH:   Thank you. 

 15 

MR VAN DER WAL:  Perhaps I can just ask one further question, sir.  

Mr Cadwallader, just in terms of the test used for the operative plans, in 

terms of the range of every tree is sacred through to only the very, very, 

very best and exceptional, where would you put that in the range in 

terms of how stringent it is? 20 

 

MR CADWALLADER:   The old method? 

 

MR VAN DER WAL:   That is correct. 

 25 

MR CADWALLADER:   Well I think it was a good test.  The quality of trees, 

having researched from a lot of the trees that I know they were of 

reasonable quality, but I would say that it was a reasonably rigorous 

test, and some of those trees that I view would, if I was to benchmark 

those against other heritage trees that I know of in other local 30 

authorities that I have experience with, then they would be equitable in 

terms of quality.  So I think it was a sufficient test. 

 

MR VAN DER WAL:   Thank you.   

 35 

SJH:   Mr Conway? 

 

MR CONWAY:  No, thank you sir, I have withdrawn my notice to cross-

examine the Civic Trust witnesses and I am content to leave it at that, 

sir. 40 

 

SJH:   Thank you.  Ms Huria? 

 

MS HURIA:   Yes, thank you, sir.  Good afternoon, Mr Cadwallader.  You 

make mention in your rebuttal evidence and in your supplementary 45 
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evidence to the fact that some councils do not charge resource consent 

applications for work that is beneficial to trees. 

 

MR CADWALLADER:   That is correct. 

 5 

MS HURIA:   And you say that that is, I think you are saying here that that has 

a benefit of ensuring important trees receive the best care.  Is that your 

opinion, that import - - - 

 

MR CADWALLADER:   Well I guess an area that I do a lot of work is in 10 

Tasman, Nelson and the approach taken by those local authorities is 

that when a tree owner contacts Council and asks for some assistance 

with their tree, Council sends an independent arborist out there at their 

expense to look at the issue, and offer an independent arborist that is 

acting independently of Council and the tree owner to arrive at a 15 

solution and make a recommendation to Council. 

 

  [2.35 pm] 

 

 Council then make a decision and say they then on the face of that 20 

recommendation, because it arboriculturally accepted works, they 

accepted the recommendation and the work was then issued, and 

depending on the level or the category of the tree and the local 

authority, Nelson City Council pays 100 percent of all the costs of 

maintaining the trees in their district.   25 

 

 Tasman District Council for their top, they have an A, B and C 

category listing trees.  Their highest level receive 100 percent funding 

and the C category trees are 50:50 shared between the landowner and 

the Council, so every dollar the landowner spends the Council will 30 

spend a dollar.  And then C category trees are funded by application 

and within budget but they have a little bit more than 14.  I think 

Nelson City Council have something in the order of about $90,000 to 

spend on privately owned heritage trees. 

 35 

MS HURIA:   Thank you.  Thank you, sir. 

 

SJH:   Thank you.  Ms Dawson? 

 

MS DAWSON:   Thank you, Mr Cadwallader.  When it comes to determining 40 

a threshold or whatever you call it as to what any particular council or 

for any particular areas considered to be the point of significance where 

trees would be scheduled, do you agree that there is discretion for the 

authority making the plan on behalf of the community to vary where 

that threshold is depending on what’s important in their community? 45 
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MR CADWALLADER:   That is for the local authorities to determine that. 

 

MS DAWSON:   Do you agree that that requires a wider level of input and 

consideration of a wider range of aspects than just arboricultural 

aspects relating to the form or quality of the particular tree? 5 

 

MR CADWALLADER:  Absolutely, yes, perhaps the most widely used 

methodology is the standard tree evaluation method, and it evaluates 

arboricultural matters but also landscape matters and exceptional 

issues, and that combined score, so there are two steps to it, and so they 10 

are given equal weight.   

 

 But I would say that in this instance because you are going out and re-

evaluating a whole bunch of already existing heritage trees it is a 

slightly different situation than say when someone has approached 15 

Council and asked, I nominate my tree for protection, and you are 

going out and evaluating a tree from the start, the very first things that 

you would do would be to evaluate the suitability of that tree to the site 

and whether it was appropriate in the first instance to protect the tree.  

It has to be suitable first and then you assess it. 20 

 

MS DAWSON:  But do you accept that factors like the wealth of the 

community as a whole, whether the community can afford to provide 

$90,000 a year towards assisting people or not, the degree to which a 

community, where they place value on trees amongst the other things 25 

that they value in their community, do you accept that that is something 

that there is a discretion for a council to take into account when any 

particular authority pitches how important trees are generally? 

 

MR CADWALLADER:   Absolutely.  I think councils that make contributions 30 

to tree owners are acknowledging that those trees are providing 

community benefit, and so that is their justification for investing that 

money in them because a community is sharing in the benefits of those 

trees. 

 35 

MS DAWSON:   And where a community may not be able to afford to do that 

then they may need to weigh that in terms of how much burden they 

place on private landowners for that overall community benefit? 

 

MR CADWALLADER:   Tree owners would still have to look after their trees 40 

in terms of that we still have cost to have to manage their trees so I 

guess local authorities that assist like some – in the Tasman we get lots 

of people wanting their trees to be protected because they get assistance 

from the Council to maintain them so they come offer their trees, 

sometimes we have to say, “no, that is not really of a quality that we 45 

want on the District Plan”.  
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  [2.40 pm] 

 

 In travelling around Christchurch here, and visiting some tree owners 

in this recent process and some of the submitters and talking to them, I 5 

have not come across a person that did not like their tree.  There were 

conflicts with it and there was nuisance and they were trying to – this 

was a process where they thought that by having a tree de-listed that it 

might give them a better opportunity to deal with those but a lot of 

them did not appreciate that there was an opportunity for, albeit a very 10 

small amount of money, that Council could assist and that a lot of them 

did not appreciate that the rules had changed. 

 

MS DAWSON:   All right, thank you, Mr Cadwallader. 

 15 

SJH:   Thank you, Judge? 

 

JUDGE HASSAN:   Mr Cadwallader, just a couple or few questions broadly 

really, just in terms of the general first principle, would you agree with 

me that on something like tree protection it is particularly important for 20 

the community to have a sense of confidence in what the Council is 

doing in terms of ensuring the outcomes of protection are delivered 

through the plan? 

 

MR CADWALLADER:   I would say so, it has to be – they would expect it 25 

was robust. 

 

JUDGE HASSAN:   Yes, and in terms of that measure, is your perception that 

there was a relatively settled position in regard to community 

confidence under the existing Plan? 30 

 

MR CADWALLADER:   The Operative Plan? 

 

JUDGE HASSAN:   Yes. 

 35 

MR CADWALLADER:   I do not think I can offer a - - - 

 

JUDGE HASSAN:   I just had a sense that in your concerns expressed about 

the process by which the notified version has started and then things 

from there to the mediation, that effectively you are expressing a 40 

concern about hasty development, for instance, and other things at 

paragraph 16.  Do you think that there is a need for us to ensure that we 

have a framework that restores community confidence or do you think 

that is not in danger? 

 45 
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MR CADWALLADER:   I think it is really important that the value, that the 

community, I think, value the Garden City’s pre-heritage and I think 

they hope that the decisions made around the management and decision 

making of how those trees are managed is robust. 

 5 

JUDGE HASSAN:   And finally, just in terms of where we have ended up, we 

are where we are is the famous saying going off nowadays, we are 

where we are but would you say the work of going through against a 

set of principles and checking that we have a properly schedule set 

against the relevant principles in the Plan needs to be continued for the 10 

purposes of a Plan change process here?  Or do you think we have now 

captured all the relevant trees? 

 

MR CADWALLADER:   I guess at the beginning of the process what attracted 

me to the issue of Christchurch’s trees was that 80 percent of the trees, 15 

the cream, that were already protected, were somehow found to be no 

longer significant.  There was no evidence that was submitted 

throughout the process that said that or proved or challenged the 

criticism that was made of the existing methodology that it determined 

those trees to already be important to Christchurch. 20 

 

 There has been a lot of criticism from a number of submitters of the 

newer tree valuation method that has been written that has arrived at a 

different answer than the old method. 

 25 

JUDGE HASSAN:   So just in terms of my question, do you think that work 

needs to be done in some sort of audit or testing of what is scheduled 

for the purpose of considering Plan change at some point against what 

we might settle in objectives and policies, do you think that is 

important? 30 

 

MR CADWALLADER:   Well, I think the outcome of the mediated 

agreement, I think, is an acceptable… 

 

JUDGE HASSAN:   Both in terms of its number and content. 35 

 

  [2.45 pm] 

 

MR CADWALLADER:   Given what has occurred in the last, you know, two 

or three days in terms of the unreliability and the data, it is very 40 

difficult for me to say with any degree of certainty that there is an 

unreliability in the data and so there must be a question over the answer 

arrived at but I think the trees that I have gone out and seen, there have 

been – obviously, I have just submitted on some trees that I thought 

were unsuitable and should be removed, but I think generally, I think it 45 

has arrived at a good place. 
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JUDGE HASSAN:   In terms of content and number? 

 

MR CADWALLADER:   Yes. 

 5 

JUDGE HASSAN:   Thank you. 

 

SJH:   Could you list that as Exhibit 1, please.  The photographs; are they all in 

Christchurch or not? 

 10 

MR CADWALLADER:   No, no, I am sorry, I could not get you some 

Christchurch ones, they are Tasman and Nelson. 

 

SJH:   Well, there is one, two, three, four where the Council either contributed 

or (INDISTINCT 1.33) redwood completely funded the work.  What 15 

would the cost of those four trees be, for example? 

 

MR CADWALLADER:   The redwood cost about $6,000 and that was done 

about four years ago and is about to be done in another two weeks.  

 20 

SJH:   So, you know what the fund is in Christchurch? 

 

MR CADWALLADER:   Yes, it is very small, yeah. 

 

SJH:   $14,000.  Almost half of it would go in one tree. 25 

 

MR CADWALLADER:   That is a very special tree and that is an extreme end 

of - - - 

 

SJH:   Accepting that, but the reality is $14,000 about wherever we land, under 30 

the mediated agreement, is a drop in the bucket, it is not really going to 

assist landowners at all, is it? 

 

MR CADWALLADER:   No, I think where that money could be well spent is 

dealing with the issues of nuisance and Tasman, we did it with wool 35 

sacks and we send crews around with blowers to clean up during 

autumn, it is a couple hundred dollars to clean out a yard of all its leaf 

material, send a contractor there to clean the gutters out for 

elderly/retired couples in the order of $60 each time so, you know, for a 

fund of $14,000 you could actually reduce the burden of nuisance for a 40 

number of properties. 

 

SJH:   You identify there with the elderly, and there have been questions about 

trees on people who do not have the same level of disposable income as 

some others and one probably just needs to look at some of the 45 

addresses to be conscious of that. 
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 Do you know if any work has been done to identify those who really 

need help if they are to chair – if they are taking on board the 

community burden because that is what they are doing. 

 5 

MR CADWALLADER:   Absolutely, and some Councils take that view and 

why they make those contributions and some local authorities do not 

protect trees at all.  Some local authorities protect them and then say, 

“It’s your problem, you look after them, but if you’re going to do 

anything to them then you’re gonna need to get a consent.” And then 10 

some local authorities like Nelson take a completely, you know, 

extreme view at the other end that they want to contribute to and 

maintain the heritage trees for the benefit of the community. 

 

SJH:   Thank you, Mr van der Wal, anything arising or re-examination? 15 

 

<RE-EXAMINATION BY MR VAN DER WAL  [2.49 pm] 

 

MR VAN DER WAL:  Just one question.  Mr Cadwallader, in relation to a 

question by Commissioner Dawson, I just want to be clear, do you 20 

think that the degree of burden on a tree owner should influence where 

the significance threshold is set? 

 

MR CADWALLADER:   No, I do not. 

 25 

MR VAN DER WAL:   Thank you. 

 

SJH:   Sorry, it arises from that, but it is a community decision through the 

Council, isn’t it? 

 30 

MR CADWALLADER:   Yes. 

 

SJH:   Anything from that, Mr van der Wal? 

 

MR VAN DER WAL:   No, sir. 35 

 

SJH:   Thank you, you may stand down. 

 

MR CADWALLADER:   Thank you. 

 40 

<THE WITNESS WITHDREW [2.49 pm] 

 

SJH: Yes? 

 

Mr van der Wal:   Sir, I would now like to call Ms Helen Lowe. 45 
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SJH:   Thank you. 
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<MS HELEN LOWE, sworn [2.49 pm] 
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<EXAMINATION BY MR VAN DER WAL  [2.50 pm] 

 

MR VAN DER WAL:   Good afternoon, could you confirm that your full name 

is Helen Lowe? 

 5 

MS LOWE:   Yes. 

 

MR VAN DER WAL:   And that you provided two briefs of evidence for this 

process, one dated 29 July 2016 and one dated 5 August 2016? 

 10 

MS LOWE:   Yes, that is correct. 

 

MR VAN DER WAL:   Is there anything you would like to correct in those 

briefs of evidence? 

 15 

MS LOWE:   As my first exhibit, I just have a few minor corrections to my two 

briefs of evidence that would just be helpful in terms missed references, 

I will not go through them but I would like them to be available for the 

Panel. 

 20 

MR VAN DER WAL:   Would you like to produce that as an exhibit? 

 

SJH:   So this is an exhibit with corrections to your evidence? 

 

MS LOWE:   Yes. 25 

 

SJH:   All right, exhibit 2. 

 

EXHIBIT #2 – CORRECTIONS TO HELEN LOWE’S EVIDENCE 

 30 

MR VAN DER WAL:   Apart from that, are there any other corrections or 

additions you would wish to make to your evidence? 

 

MS LOWE:   No there are not. 

 35 

MR VAN DER WAL:   So do you otherwise confirm your evidence and its 

contents? 

 

MS LOWE:   I do, yes, I do. 

 40 

MR VAN DER WAL:   Would you please remain and go through your 

highlights and answer any questions. 

 

MS LOWE:   I will just start with responses, a few responses to the rebuttal 

evidence that was filed.  Ms Jenny Moore, at her paragraph 7.1 page 3, 45 

indicates that I have identified the following trees as having exceptional 
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values, it lists a number of trees from my appendix 1.  She then adds at 

7.2, page 4, that she is unaware of a landscape and amenity assessment 

having been carried out by myself to determine exceptional values of 

those trees. 

 5 

 So I would just like to confirm that at paragraph 24, page 7, of my 

supplementary evidence-in-chief, I was very clear that appendix 1 is 

not a heritage landscape and amenity or botanical assessment. 

 

 Rather it is a collation of information from publicly available records 10 

by the New Zealand Heritage lists, as well as the original CTEM score 

sheet that relates to those particular trees and prompts to quote, 

“Whether consideration of their historic or landscape associations 

should have been undertaken in determining significance.  Undertaking 

a desktop exercise of this kind to identify potential associations and 15 

signal the potential need for further work is within both my experience 

and expertise as a former planner for the then New Zealand Historic 

Places Trust, as well as working with heritage trees and sites in 

sensitive rural ridgeline environments in the former Manukau City.”   

 20 

 Mr Moohan at paragraphs 21.2 to 21.4 of his rebuttal evidence. 

 

 I do note that my primary evidence in relation to all the trees listed is 

that they fall within the scope of the mediated agreement and should 

therefore be reinstated on the Proposed Plan schedule as significant 25 

trees. 

 

 However, in terms of the specific trees discussed, I acknowledge that 

Mr Moohan is correct at 21.3, I have rechecked the original CTEM 

tests assessment and it did not note any exceptional values with respect 30 

to age, but only cultural value in terms of the four black beeches at 

14 Thorrington Avenue. 

 

 At 21.4D, Mr Moohan, in terms of T631 the Coastal Redwood and 

T632, the Camperdown Elm at 104 Glandovey Road, I acknowledged 35 

in my rebuttal evidence at paragraph 45, that in light of the further 

information provided by Mr Wilding, I agree that the trees are likely 

less than 100 years old. 

 

 At 21.4F, Mr Moohan, his rebuttal, the two copper beeches at 387 40 

Manchester Street, T937 and T936, Mr Moohan notes that he could not 

confirm the trees age as being 100 plus and so recommended against 

scheduling. 
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 In addition to meeting the mediated agreement, I do note that Ms Lucas 

addressed both trees as being significant in her original landscape 

evidence-in-chief at appendix A. 

 

  [2.55 pm] 5 

 

 In terms of Mr Matheson’s rebuttal, I just make a brief point which is 

that I not contend that my paragraph supplementary evidence-in-chief 

24.1, the trees should be scheduled on an interim basis.  I suggested 

that there were matters that had not been fully undertaken when 10 

originally assessing significance. 

 

 So turning to significant and exceptional trees on private property.  In 

my evidence I support rescheduling of those trees currently scheduled 

as heritage and noted on the Operative Plans which also meet the 15 

adjusted thresholds of mediated agreement, that is, structure 50 points, 

health 50 points and shape 30 points. 

 

 I consider that recognising the importance of significant trees to 

Christchurch’ landscape character and amenity heritage and cultural 20 

values, as an objective 9.4.1 is important in the broader context of 

wellbeing in the city’s regeneration. 

 

 I have seen no evidence that demonstrates that the rescheduling of the 

trees covered by the mediated agreement in any way inhibits the 25 

Christchurch Recovery at citywide level. 

 

 In addition to Mr Turley’s evidence, I note the observation of Mr 

Moohan at 20.3 in his rebuttal that the 1,600 non Council owned 

private trees that were protected under the Operative City Plan make up 30 

less than 1.5 percent of the Council’s tree numbers, which total 

approximately 113,000 in its asset management system.  There is no 

information as to the wider city. 

 

 Mr Moohan was addressing these relative numbers in the context of the 35 

urban forest, but I also believe that the scheduled tree numbers that are 

now less again than that 1.5 percent, are too small to constrain the 

recovery.  Any such considerations with respect to the mediated 

agreement trees, therefore arise at a site specific level. 

 40 

 I therefore continue to seek that trees which meet the mediated 

agreement threshold are rescheduled on the Plan except where site 

specific reasons consistent with the Trust’s proposed policy 9.4.2.1B 

are considered to outweigh the significant values of the tree or tree 

group. 45 
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 I have adopted this tree specific approach in responding to the 104 

additional submissions received as a result of the procedural 

notification.  These submissions affect approximately 278 trees, 

although the rescheduling of 52 of the 278 was accepted by the 

submitters.  This leaves approximately 226 where concerns arise, 5 

approximately 25 percent of the mediated agreement trees. 

 

 I also note at this stage that I have read all the submissions and all the 

evidence by the submitters, I have endeavoured to meet with some of 

the submitters where it has been possible to do so, and where I have not 10 

been able to meet, I have endeavoured to have investigated those trees 

where from the submissions, I could see that there were significant 

concerns in relation to those trees, but could not get around all 226 of 

them. 

 15 

 So the concerns raised by submitters are addressed at paragraph 5 of 

my rebuttal and includes the merits of the trees but also concerns 

around consents, costs, safety, damage and nuisance. 

 

 So initially, my supplementary evidence I responded within the context 20 

of the issues put forward by Council at the pre Hearing, and addressing 

site specific evidence within section 9.4’s proposed policy framework.  

In my rebuttal I endeavoured to address all submissions by submitters, 

evidence by submitters, sorry. 

 25 

 So on the basis of the evidence of Mr Cadwallader and Ms Lucas, as 

regards significance, I do feel that the threshold for significance 

appears to be broadly struck at the right level. 

 

 My view therefore, is that the critical area for consideration is how to 30 

manage the sorts of issues raised by submitters. 

 

 So in that respect – actually, I would just like to add that at paragraphs 

21 to 22 of my rebuttal evidence, I do look at some of the trees that 

have arisen in the past six months, some of which were on the mediated 35 

agreement list and some of which were not, 11 trees, but I think my 

view really is that wherever you strike the threshold there will be site 

specific issues with respect to trees. 

 

  [3.00 pm] 40 

 

 Because trees are dynamic, situations change over time.  So you can 

see for example the Sedgley’s Liquidamber at 8 Blair Avenue was seen 

as being fair for health when it was assessed two years ago, but there 

was obviously a sharp decline in structural soundness which led to a 45 

resource consent and so on. 
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SJH:   Well a branch fell on the roof, didn’t it? 

 

MS LOWE:   Yes.  But it was kind of like it was – there was a change in the 

conditions, and that sort of reflected in some of them, you have trees 5 

like the Majestic - - - 

 

SJH:   Or it could be a change in condition or it could be the assessment missed 

something. 

 10 

MS LOWE:   Yes, that is also possible.  But I was looking at the range of 

which these trees were assessed and the range of sort of issues that 

arose, and seeing that there was quite a variety in how those trees were 

evaluated in relation to the issue, which is really my point. 

 15 

 My point, the two steps that I talked about in my evidence which is 

fairly identifying significance, then determining the most appropriate 

management regime to sustain the trees and the environment, and I do 

agree that continued enablement of the property owners, reasonable use 

and enjoyment of the property is a very important part of that.   20 

 

 So I am in broad agreement with the policies and rules put forward by 

Mr Matheson in his evidence-in-chief, which I believe go a 

considerable way to meeting some of the concerns raised by submitters.  

I have suggested alternative wordings with respect to policy 9.4.2.1 at 25 

my supplementary evidence, paragraph 43; and policy 9.4.2.6 in 

rebuttal, paragraphs 33/34. 

 

 I have also looked at permitted activities P1 and P1A Performance 

Standards, and the reasons for the change I suggest are set out in my 30 

evidence, I will say that they are more changes of adjustment rather 

than changes in terms of the overall direction. 

 

 With respect to some of the management and consents costs concerns 

raised, as well as some of the tree safety concerns raised by submitters, 35 

I indicated at paragraph 28 of my rebuttal that it would have been 

helpful to have seen the Council’s record of applications for some of 

the trees in question.  I say this because it is important in determining 

the extent to which remediation and reasonable mitigation options have 

been implemented and/or exhausted.  I believe this is an important 40 

consideration in addressing factors that may affect tree scheduling   

 

 In addressing submissions in evidence, I have supported the removal of 

trees on the basis of expert arboricultural or landscape opinion where 

reassessment indicates that the tree now falls below the mediated 45 

agreement thresholds, or where evidence has been presented 
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demonstrating that the tests contained within the revised policy 

9.4.2.1B cannot be met, and I present the full list of these trees. 

 

 And to be clear, the list is both those trees, the first nine trees of those 

where we still differ in terms of site specific assessments from the 5 

Council, and Mr Cadwallader mentioned that, and the remaining trees 

are where we do not oppose the trees de-listing, for the reasons set out. 

 

SJH:   All right.  Exhibit 3, thank you.   

 10 

EXHIBIT #3 – SCHEDULE OF TREES 

 

MS LOWE:   I have also been through with Ms Boyle and confirmed our trees 

against their list.   

 15 

SJH:   Thank you.  Mr Conway are you going to cross-examination or have 

withdrawn that? 

 

MS LOWE:   No, I am not, sir, thank you. 

 20 

SJH:   All right, thank you.  Ms Huria? 

 

MS HURIA:   No, thank you, sir. 

 

SJH:   Ms Dawson? 25 

 

MS DAWSON:   Thank you, Ms Lowe.  I will just ask you the same question 

as I asked Mr Matheson.  Do you agree, I think Mr Matheson was 

asked this by Judge Hassan, that the level of statutory or higher ordered 

guidance for the protection of significant trees is not as strong or as – 30 

was weaker than it is, say, for natural biodiversity or for historic 

heritage.  We do not have such clear and strong national direction or 

even regional direction? 

 

  [3.05 pm] 35 

 

MS LOWE:   I think that historic heritage and outstanding landscape are 

obviously section 6 matters, so except where trees fall into that historic 

heritage I agree that Part 7 is where it is pitched in terms of amenity 

and quality of the environment and some of those other considerations 40 

that I set out in my original evidence-in-chief.   

 

 However, it is a lesser test than Part 6, but it is still a matter for 

consideration under Part 2, and in terms of the context of sustainable 

management and the Plan being a Plan under the resource management. 45 

 



 Page 104 

  

Ch9: Natural and Cultural Heritage - Trees Commenced 10.08.16 

MS DAWSON:   Do you agree that it gives a community more discretion, or 

the Plan-making authority on behalf of that community, more 

discretion about where it chooses for any particular community to pitch 

its level of protection or its level of significance that is then protected. 

 5 

MS LOWE:   I think the whole process of developing a plan should be, in my 

view, a process of community engagement to within the framework of 

the RMA to talk about what is important in their district and where 

those sort of balances should be struck, and the higher order, the 

direction, I agree, the more weight that gives to, I guess, the historic 10 

heritage, for example.  So it used to be a Part 7 matter, it is now a 

Part 6 matter. 

 

 But I still think that the Part 7 matters – because when you look at 

amenity value as defined under the Act, it is conceived of as the 15 

community amenity value, the way it is described. 

 

MS DAWSON:   So my question was do you think there is discretion there for 

a community to make a call on these matters? 

 20 

MS LOWE:   Yes, I do. 

 

MS DAWSON:   In other words, there is no inherent or higher order direction 

that we can go to and say, “This is where a significant tree – if it is not 

landscape it is not ecologically significant,” this is how it is to be 25 

defined. 

 

MS LOWE:   Yes, I do agree. 

 

MS DAWSON:   It is for the community to make that call. 30 

 

MS LOWE:   Yes, through the Plan process. 

 

MS DAWSON:   Through the Plan process, all right.  So, you talk about this 

two-step process in your evidence in 17 and 18.  The first one, I think, 35 

is defining the level of significance and then the second step is working 

out how to manage that. 

 

 And I think you talked in your summary about no matter where you set 

the threshold there will always be a need to look at whether there might 40 

need to be exceptions from that for particular circumstances because 

the burden that falls on a particular property owner might be too great 

or something. 

 

 I am perturbed by your determination that the two steps are completely 45 

separate.  Can you see any relationship between setting the threshold 
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for significance and the management that might then need to be applied 

to those trees, in other words, if you set the threshold too low, in other 

words, the community decides that a lot of trees of relatively low 

quality are going to be protected, and then you come and look at them 

and think, “Oh, well, this one is a burden. This one is actually 5 

structurally not sound enough.  This one is shading,” and you have to 

start having lots of exceptions then perhaps you have pitched your 

threshold too low.   

 

 I mean, is it not, as I think, Mr Matheson said, a package? 10 

 

MS LOWE:   I think it is a package or a continuum.  I think that the point I 

have been trying to make is that it is important to fairly assess 

significance.  But I do not believe that I was trying to say that that 

should be completely divorced from the other considerations, and I do 15 

think that Plan process of consultation and community discussion is all 

about setting those kinds of thresholds.   

 

  [3.10 pm] 

 20 

 But I suppose what I am trying to say with the fairly assessing is that it 

is important to recognise significance and identify significance and be 

clear about that process rather than from the beginning perhaps.  So I 

used that Historic Places Trust example of the list which identifies 

heritage but how it is managed is through the provisions of the plan, so 25 

within the plan envisaging a similar process of setting your thresholds, 

identifying what is significant. 

 

MS DAWSON:   But there is a lot more guidance available in historic heritage. 

 30 

MS LOWE:   That has kind of evolved. 

 

MS DAWSON:   That is right but it has not evolved at the same level or as 

clear, and I think you have agreed that there is more discretion 

available to a council in trees.  So am I right in understanding you to 35 

say that in determining the threshold one needs to look at the package 

but having determined a fair threshold then assess a tree against that 

threshold and then take the second step and see if an exception needs to 

be made to it? 

 40 

MS LOWE:  I think in terms of identifying significance, I believe that that 

threshold should be about having an understanding of what significance 

is and what qualifies with it, and the process of the plan development 

and the community consultation is that step of how you wish to manage 

that significance within your community. 45 
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MS DAWSON:   Well shall we now look at the policy - - - 

 

MS LOWE:   Yes, is that 9? 

 

MS DAWSON:   - - - 9.4.2.1A which I discussed with Mr Matheson. 5 

 

MS LOWE:   Yes, sorry I will just get that. 

 

MS DAWSON:   Do you agree with Mr Matheson that this policy does not 

provide much, if any, more guidance on what significance means other 10 

than the ordinary meaning of the word and that there is a list of matters 

that need to be looked at that significance relates to, botanical values, 

heritage values, amenity et cetera, which is just a list, but other than 

that one has to look at finding some meaning in the words significant 

and exceptional? 15 

 

MS LOWE:   I do agree with that because as Mr Matheson mentioned in my 

original evidence-in-chief I did suggest that there needed to be a 

definition, some sort of definition of what a significant tree was and 

what an exceptional tree was and how they differed from each other.  I 20 

am not saying that I got very far with that necessarily but certainly in 

terms of the idea, yes, I do agree. 

 

MS DAWSON:   So as a concept you agree that it would be a good idea or 

provide more guidance within the plan if that word significance or 25 

exceptional was fleshed out so that the community therefore had a 

framework to debate and form a threshold around? 

 

MS LOWE:  Yes, I agree that it is really important that people really 

understand what is meant by a significant tree and what is meant by 30 

exceptional tree, because the plan envisages that there are significant 

trees and then in addition to that there are these other trees that are 

exceptional, and I think it is really important to understand what that is, 

yes. 

 35 

MS DAWSON:   So, I mean the Council and the Civic Trust and some others 

have reached a mediated agreement which, I mean I think you have 

said that you think it is a reasonably appropriate level. 

 

MS LOWE:   Yes. 40 

 

MS DAWSON:   Mr Cadwallader has just said the same.  But presumably we 

are saying that is an appropriate agreement and threshold for achieving 

this policy which you have just said we cannot understand, there is no 

clear meaning in that policy.   45 
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  [3.15 pm] 

 

 So how do we know that any agreement or any level is pitched 

correctly when we do not know what we are looking for? 

 5 

MS LOWE:   Well I think that that opinion was on the (INDISTINCT 0.17) of 

the discussion and the evidence of Mr Cadwallader and Ms Lucas as to 

what they thought constituted significance.  So in the context of that, 

which is separate from the policy, I do have no reason to believe that 

the threshold has not been struck in an appropriate level, however, 10 

capturing a sense of that in the policy, or in an appropriate place within 

the plan, because I think originally I suggested a definition, but I think 

Mr Matheson thinks that is not the appropriate place so, yes. 

 

MS DAWSON:   Yes, and that has not been done? 15 

 

MS LOWE:   No. 

 

MS DAWSON:   No. 

 20 

MS LOWE:   I mean as I said I made an attempt but I would not necessarily 

say that that has captured your concerns. 

 

MS DAWSON:   All right, thank you very much. 

 25 

MS LOWE:   Thank you. 

 

SJH:   Thank you.  Judge? 

 

JUDGE HASSAN:   Mr Chairman, just a couple of disclosures before I start, 30 

and the first I have made before but there is a relationship to this 

witness and that was my disclosure as to having acted prior to my 

appointment for the Transport Agency and its predecessor, Transit New 

Zealand, and during that time Ms Lowe was an employee, manager in 

that organisation and therefore a client contact.   35 

 

 So the second disclosure relates to Fendalton Open Air Primary School 

where I have two close relatives, one on the Board of Trustees, one 

teaching there, so on that particular matter I would recuse from 

decisions on Fendalton Open Air Primary School. 40 

 

 Ms Lowe, just picking up on a few things that you have covered in 

your discussion and helpfully in regard to principles in your discussion 

with Ms Dawson.   

 45 
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 A couple of times you mentioned the word community, and once in 

regard to amenity values, as a point of reference for amenity values and 

secondly in regard to section 5 where we have it in regard to 

community well-being.   

 5 

 And just on the same basis of my previous questions, I took part of 

your theory to be that this goes to a community well-being issue, in 

other words notwithstanding what the higher order documents say, in 

terms of section 5 in Christchurch for this community tree protection is 

a well-being issue at a community scale.  Is that right? 10 

 

MS LOWE:   From my experience in social impact assessment and related 

fields I would say that the natural and cultural character of the city, the 

Garden City, does impact on those matters. 

 15 

JUDGE HASSAN:   Yes, all right, thank you.  And you mentioned the words 

community engagement and the importance of that.  Am I right to 

relate to that a very important risk to manage and that is the risk of loss 

of community confidence in what is proposed? 

 20 

MS LOWE:   I agree that it is important that the community does have 

confidence in the plan. 

 

JUDGE HASSAN:   Yes. 

 25 

MS LOWE:   Yes. 

 

JUDGE HASSAN:   And we do not often have the press here but we do today.   

 

SJH:   Or we did. 30 

 

JUDGE HASSAN:   We did.  Do you think that in terms of a topic like this, 

given the messy process, fair to say, from existing plan to notified 

version to mediated outcome, to various iterations of debates around 

listings, that that does emphasise the importance of ensuring we have a 35 

framework within which protection is understood by the community 

and which the community maintains confidence in? 

 

MS LOWE:   Yes. 

 40 

JUDGE HASSAN:  I asked Mr Cadwallader this question and also 

Mr Matheson. Mr Matheson’s answer was different from 

Mr Cadwallader’s.  I asked him whether or not he thought it was 

important, both of them, that this frame of reference be used in order to 

review whatever is listed for what is in and what is out, and if 45 

necessary institute plan change by reference to that.  Do you think it is 
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an important exercise to go through, post what we decide on the 

Council’s part to ensure that listing by reference to objectives and 

policies and intentions of the plan is consistent and robust with that 

framework? 

 5 

  [3.20 pm] 

 

MS LOWE:   Yes, I do and may I add that I also think it is really important that 

there is community involvement in that process, active community 

involvement in that process.  So there can be some sense, you know, 10 

this process has been inherently limited but some sense of where the 

community does want to strike the balance for, you know, the character 

of the city and - - - 

 

JUDGE HASSAN:   Yes, thank you.  And in terms of that word “balance” I 15 

want to just briefly ask you about the objective and the discussion 

around that.   

 

 Now, you would be familiar as a planner with the relationship of 

objective to policy to rule.  Mr Wilding has presented an alternative 20 

approach to the objective and, without going into the fine detail of that 

drafting, nevertheless do you accept the starting principle that an 

objective needs to reflect the balance of considerations that do come 

into play in regard to this matter of trees and tree protection? 

 25 

MS LOWE:   In my evidence I did consider this and my view was that in the 

context of the tree policy I felt comfortable with the objective because I 

was considering that the plan must be read as a whole, and also the 

framework of the strategic objectives to which it is subordinate. 

 30 

JUDGE HASSAN:   All right.  Thank you for that answer and that is obviously 

a question of interpretation of the plan and that is fine, but if we look at 

this objective and this objective alone, am I right to read it as not giving 

expression to the competing values including private property, nuisance 

management, public safety management dimensions of what is actually 35 

reflected in subordinate policies and rules within this chapter? 

 

MS LOWE:   I think that I agree with Mr Matheson that in the context of my 

immediately prior answer that the policies and rules are where in the 

context of the plan as a whole are where that - - - 40 

 

JUDGE HASSAN:   No, but I am coming back to this objective.  So I heard 

Mr Matheson’s answer and I want to know your answer just for the 

record.  Put it this way is there something you can show me in that 

objective that gives expression to that competing consideration, let us 45 

put it the private property consideration or the public safety 
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consideration, it could be a public value, that is expressed in the 

policies and rules in this chapter, if so where is it? 

 

MS LOWE:   It is expressed in the policies. 

 5 

JUDGE HASSAN:   No, in the objective, where is it? 

 

MS LOWE:   But you asked about the – yes, the objective. 

 

JUDGE HASSAN:   Where is it in the objective. 10 

 

MS LOWE:   It is not present in that objective. 

 

JUDGE HASSAN:   And putting aside your earlier answer, do you agree with 

me that if this objective is framed according to the design in section 74, 15 

75 which is that the objective has to be of the district and the policies 

have to achieve or implement the objective and the rules must do both, 

implement both policies and objectives.  So if that is the legal frame of 

reference is your answer that the answer to that is in strategic objectives 

and elsewhere in the plan not in this chapter? 20 

 

MS LOWE:   I believe it is within the plan as a whole because this chapter is 

about significant trees and I feel that those considerations are captured 

through the wider framework of the plan. 

 25 

  [3.25 pm] 

 

JUDGE HASSAN:   All right, thank you.  Look, there is just one other 

question I think I have got.  No, I was going to ask you about your 

policy 9.4.2.1 at paragraph 43 but I think Ms Dawson has tested you on 30 

that issue in regard to the proper frame of reference for significance and 

thank you for that, so I have no further questions, thank you. 

 

SJH:   Thank you.  I just wanted to ask a couple more questions around that, 

Ms Lowe.  You will be well aware of the obligations imposed on us by 35 

the Order in Council around clarify and certainty and matters of that 

sort. 

 

MS LOWE:   Yes. 

 40 

SJH:   Quite why it takes a special Act to achieve that, I would have thought it 

would have been the aim of all plans but there we are.  Taking that into 

account, is there an objective in this chapter that is not all-compassing 

and focuses on one part of a balancing exercise, which you have 

conceded it is, does it not leave it open in the future to then argue that 45 
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policies that bring in the balancing matter are somehow contrary to the 

objective, given the cascade of objective to policy to rule? 

 

MS LOWE:   If you are not looking at the plan as a whole, if when you are 

looking, say back in my days as a consent planner many years ago, if, 5 

yes, you only looked, restricted yourself to one chapter when you were 

making a consideration, but you would not do that, you would look at 

the plan as a whole as to what bore on the matter at hand. 

 

SJH:   What is the mischief in making the objective the balance including both 10 

sides? 

 

MS LOWE:   I do not see it as a mischief. 

 

SJH:   But there is no reason why it could not go in. 15 

 

MS LOWE:   I think that, I guess I see the plan as a whole as achieving - - - 

 

SJH:   I appreciate that, I am just trying to understand - - - 

 20 

MS LOWE:   Yes, I know. 

 

SJH:   - - - why you object to the possibility of including it in this objective? 

 

MS LOWE:   Because the point of the chapter within that overall context of the 25 

plan is to address significant trees, and so getting that clarity in the 

objective is important. 

 

SJH:   But the objective is specifically leaving out part of the equation.  To me 

anyway you have not answered what is the real objection.  What harm 30 

could it do?  If it is elsewhere and it is repetitive, fine. 

 

MS LOWE:   Well that was. 

 

SJH:   But is that the only objection?  That it might be repetitive with other 35 

parts of the plan? 

 

MS LOWE:   Well yes. 

 

SJH:   You do not object to it as a matter of principle that it could be in here? 40 

 

MS LOWE:   I do not object to the considerations that have been raised as a 

matter of principal, no. 

 

SJH:   Or the concept?  You accept the balance is inherent in what we are 45 

trying to do here? 
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MS LOWE:   Yes. 

 

SJH:   I think you have already answered this. 

 5 

MS LOWE:   Yes, no, I think I have, yes. 

 

SJH:   Just one other thing and it comes out of the need that you have identified 

to deal with significant and exceptional and suchlike, and the Order in 

Council again.  Various parts of the plan the public are more engaged 10 

with, building a new house for example.  Would it be fair to suggest 

that trees is another one? 

 

MS LOWE:   I think that in my time as a planner there are certain issues that 

always engage the public and trees, natural heritage, things like that are 15 

those issues. 

 

SJH:   Well given the media were here today and they have not been for very 

little else - - - 

 20 

MS LOWE:   Yes. 

 

SJH:   - - - would give proof of that.  So in that sense we really have to do some 

more work do we not to make sure that this section is clear to the 

public, to the ratepayer, to the users? 25 

 

MS LOWE:   I agree that the section should be clear. 

 

SJH:   Okay.  Thank you.  Anything arising, Mr van der Wal? 

 30 

MR VAN DER WAL:   No, sir. 

 

SJH:   Thank you, Ms Lowe very much, you may stand down. 

 

MS LOWE:   Thank you. 35 

 

<THE WITNESS WITHDREW [3.30 pm] 

 

SJH:   And we will take the afternoon adjournment for 15 minutes.  Oh, I am 

sorry, you do not need to stay on oath for this one, Ms Lowe, it was just 40 

a query. 

 

MS LOWE:   Sorry. 

 

SJH:   You have heard about the $14,000 fund which I think everybody thinks 45 

is not what is required. 
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MS LOWE:   Yes. 

 

SJH:   This is just for information, it does not impact on this but the Trust you 

are involved with, does it do any fundraising and make funds available 5 

to assist landowners in this area? 

 

MS LOWE:   There are a couple of trusts in the group of submitters, so there is 

the Civic Trust, and also the New Zealand Notable Trees Trust.  I 

believe, I do not know about – Mr Cadwallader is probably better 10 

placed to answer about New Zealand notable trees, but I believe that 

the Civic Trust does raise funds for various causes, but its mandate is 

the character, the wellbeing et cetera of the city, so in the past I know 

they have done things with the Arts Centre for example. 

 15 

SJH:   It was just for information, thank you. 

 

MS LOWE:   Yes.   

 

ADJOURNED [3.30 pm] 20 

 

RESUMED [3.50 pm] 

 

SJH:   Yes, thank you.  Mr Ostash, do you wish to give evidence or submit. 

 25 

MR OSTASH:   Give evidence. 

 

SJH:   If you go in the box and be sworn or affirmed please. 

 

30 
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<MICHAEL OSTASH, sworn [3.50 pm] 
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SJH:   Just take a seat.  Your full name is Michael Ostash? 

 

MR OSTASH:   That is right. 

 

SJH:   And your qualifications are those given to us at the earlier Hearing? 5 

 

MR OSTASH:   That is right. 

 

SJH:   Well, you have got an opportunity now to speak to the documents you 

have filed.  Can I just make clear, this is not an opportunity to repeat 10 

what was done at the first Hearing, it is really just to deal with these 

additional matters and only those where people have submitted. 

 

MR OSTASH:   Okay. 

 15 

SJH:   So you have got 10 minutes to speak to that. 

 

MR OSTASH:   All good, will just keep my eye on the time.  First I would like 

to start by answering some of the questions that were brought up in the 

last talk which also refer to my evidence, and the first one was how do 20 

we arrive at a suitable threshold, and my opinion there is perhaps 

looking at what other councils are doing, and STEM is quite a common 

system used by other councils for district plan review tree protection, 

and a threshold of about a 120 points is quite often used, and it 

approximately equates to the mediated threshold or the previous 25 

system, same order of magnitude anyway. 

 

 So that answers the first one. 

 

 The second one relates to the first and that is what do the public want, 30 

public consultation and the like, that relates to thresholds and the 

experience I have had is that the existing system which was developed 

by (INDISTINCT 2.23) was developed with a great deal of public 

consultation, and generally public have been in favour of protecting 

trees, and especially native trees and especially large and historic trees, 35 

and what we arrived at in the previous system, was done by a great deal 

of public consultation, lots of community board meetings and the like. 

 

 Now my third answer, is about the percentage of trees that are 

protected compared with the percentage of trees in Christchurch.  Now 40 

we know that there is at least 120,000 in Christchurch parks, there is 

probably quite a few more, and parks make up several percent as in 

about seven or so, of the city area. 

 

 So they are way under one percent with 1,600 protected trees. 45 
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 Now, I will start off by referring to a principle that guides my life in a 

lot of ways which very much relates to the evidence I am about to give, 

and that is the one of irreversibility.  Before I do something that is 

irreversible, I carefully think about the consequences. 

 5 

 Now what we are talking about is irreversibly killing trees which are 

typically 100 years old.  I am not saying that in some cases it is the 

wrong thing to do that, but I am saying if we are going to, it is a good 

thing to think very, very carefully because it is something we cannot go 

back in time to reverse. 10 

 

 This will only take half a minute.  I read a book about reasons why 

people might go back in time or want to go into a time machine, and 

most of them were related to moral questions like people were saying 

could I go back into the past to do something that I have done better in 15 

the past and so change the whole train of events.  And I think this refers 

very much to what I am talking about now. 

 

  [3.55 pm] 

 20 

 So briefly, I am really pleased that it is things like we are going back to 

the mediated agreement which protects most of the really good trees.  

But since the Council seems to be opposing the private submissions 

which are mainly about trees which are good in condition and at least 

fair in shape, so I will also refer to some of the points in my first bit of 25 

evidence, which basically is there needed to have been more 

assessment of heritage values, and exceptional landscape values and 

was done in the CTEM assessment, and I made this point. 

 

 Most of the trees that are in question actually are associated with a 30 

historic placement and typically about 100 years old and I supplied 

some evidence to that effect listing the historic places, and there only 

were a couple of dozen trees or so that were given that rating in the 

STEM assessment, so I do not think that was particularly 

representative. 35 

 

 Also I think that not protecting a tree because nobody has yet done a 

landscape assessment is sort of putting the cart before the horse a little 

bit too, because it might be something that is worth protecting when 

you have got the question of irreversibility that I have mentioned there 40 

too. 

 

 Now, also mentioned the health of trees because I have seen most of 

those 1,600 trees at least once, and quite a few of them fairly recently 

too. I have taken a few photos fairly recently as well.  In my assessment 45 

of most of those trees even if they were recently graded as fair is that 
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they are not going to die fairly soon or deteriorate and cause major 

problems fairly soon. 

 

 There are some that are in a spiral of decline like Shane Moohan has 

mentioned but it is not the majority; it is a minority.  And I am not 5 

against a reassessment at all to point out those trees, but I think it is 

more like several percent that perhaps should be taken off the list, not 

75 percent or even 25 percent is quite a lot, in my opinion. 

 

 Now, going through my evidence, I come to the next thing I will 10 

comment on.  I think shape is a point of quite a lot of contention 

because a lot of trees were taken points off for shape, for basically 

being suppressed a little by other trees that were near them, and to the 

public it does not make very much difference at all as to how beautiful 

a tree is.  And also, if you are going to delete one tree in a row of trees 15 

because its shape is on the low side compared to the others then you are 

going to have an uneven row which is not particularly helpful. 

 

 Now, recently, I think, this affects the trees that the Council is opposing 

private submissions to remove and there are quite a lot of trees where 20 

Alan Matheson and Shane Moohan and I agree we should keep the 

protection on because there is not sufficient evidence or circumstances 

to remove the protection.  But I think some of the ones they are not 

bothering with are the ones that have been graded as too small.  I have 

got a picture of a lancewood which is very large for a lancewood but 25 

that is large for a lancewood, so some of it is species specific.   

 

 Now, I have also mentioned something about tree protection in the 

future and that has come up before and I think that we should be fairly 

specific about the sort of trees we go out of the way not to protect in the 30 

future, ones that are causing damage to buildings, a little bit of shade or 

leaf litter is normal, and I think that property prices when property is 

bought and sold possibly reflect a little bit of shading too as well.  And 

people buy the property knowing that that is something that they put up 

with or even like because there is a really impressive tree there. 35 

 

 Now, going through very briefly the main points of my site specific 

evidence regarding the private submissions, I think the Girl Guides is 

probably one of the really important sites because it is associated with 

Sir John Cracroft Wilson in the 1850s and the sequoiadendron there, 40 

and probably some of the other trees are really historic for 

Christchurch, amongst the earliest trees there.  The Girl Guides were 

given the responsibility of looking it for the public.  

 

 I also go into the Department of Education and the public schools.  I 45 

think that the Department has not really come up with a site by site and 
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school by school opposition but something rather blanket which I do 

not think is appropriate.  I think even some school by school opposition 

but something rather blanket which I do not think is appropriate. 

 

  [4.00 pm] 5 

 

 I think here the school boards had some specific problems with specific 

trees, say being in the road of specific buildings or something and that 

needed to be assessed by the tree by tree basis, and that is resource 

consent territory too, like we will not stop the school from building 10 

because of trees, we allow them to take them down.   

 

 But I think one of the schools that bears particular mention is Hagley 

High School which borders Hagley Park and a lot of the trees on the 

other side have been taken down because they died due to flooding.  15 

And I go past them just about every day and my opinion of their health 

is that they are good or at least reasonably good.  I see them in the 

summer and I see them in the winter. 

 

 So there are some other really beautiful trees in my evidence.  The big 20 

oak of Rossall Street, there is a line at the old peoples’ home at 

Riverview Road which is a really big and beautiful one.  There is that 

great big oak at 90 Park Terrace, there is quite a big holly at 28.  

170 Peterborough Street, it is actually on the Manchester Street side, 

there is a line which contributes to the setting.  The really big 25 

sequoiodendron at 340 Main North Road from which the area was 

named, there are lots of them.   

 

 The big loquat at Sparks Road, the great big oak down Fendalton Road 

which is a landmark, the row of planes at 27 Glandovey Road which 30 

are historic and one of the best examples around of a row of plane trees 

lining the driveway.  There are one or two historic trees at Middleton 

Grange, particularly one or two of the better oaks.  There are a few 

others too that I will come to, a really big lancewood at 18 Church 

Square.  Seamount Terrace, there is a landmark tree, the gum tree there, 35 

14 Hawford Road, the row of elms there.   

 

 What else have I got here, I will get onto it soon.  Yes, the big elm tree 

down Lincoln Road by the old people’s home there, that needs 

arboricultural assessment, but basically I do not think it is too bad.   40 

 

 There are more here, I could only get through a few of the better ones.  

The really big oak by the St Peter’s historic church near Governor’s 

Bay.  Wood Lane, especially the beech but the tulip trees contribute to 

the view from the river and to the main roads as well.  Centaurus Road, 45 
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the big elm there, that is a particularly important tree, a real landmark.  

Campbell Street, Sumer, the palm trees are quite good.   

 

 Balrudry Street, the oaks planted by the Fitzgerald children are 

amongst the earliest plantings in Christchurch, they are really 5 

important.  108 Shortland Street is landmark group of gums in an area 

with very few large trees.  19 Joyce Street is a really big copper beech.  

22 Albert Terrace, one of the schools, there is a 100 year old-plus oak 

tree there which is really enormous, like nearly 30 metres across. 

 10 

 Yes, 70 Harakeke, Adams House, those trees line the frontage of the 

road, they are quite beautiful too.  I mentioned Hagley High, there is a 

really big horizontal elm there too which is one of the biggest around.  

300 Stanmore Road, the supermarket elm that is a really important 

historic tree too.  63 Hackthorne Road there is a landmark Norfolk 15 

Island pine there.  254 Antigua Street the only tree left there is a copper 

beech, that is quite important, and 429 Papanui Road the tree on the old 

peoples’ home, the sequoiodendron is a real landmark too. It has not 

been pruned lately for deadwood but that ought to be done.  There is a 

really big line at 76 Palatine Terrace. 20 

 

 Now I mentioned before, most of the properties were bought with the 

trees already protected so that takes care of the value of the property 

business.  Their shading can usually be alleviated to some extent by 

pruning and leaf litter by gutter guards that I have mentioned.   25 

 

 Most resource consents for tree maintenance are not charged for, 

because they are for the good of the tree which is the criteria for not 

charging, the health of the tree, and I think that is most of my evidence. 

 30 

  [4.05 pm] 

 

SJH:   Thank you, Mr Ostash.  Ms Huria? 

 

MS HURIA:   No, thank you, sir. 35 

 

SJH:   Ms Dawson? 

 

MS DAWSON:   No, thank you, Mr Ostash. 

 40 

SJH:   Judge? 

 

JUDGE HASSAN:   Mr Ostash, just thinking about your evidence, at the very 

beginning when you talked about the very low percentage of trees in 

Christchurch that are actually subject to protection and yet, you know, 45 

other threads of evidence we hear are around the branding that trees 
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provide, if you like, branding is a bit of a crass word but nevertheless 

the relationship between community identity and trees in Christchurch 

as a garden city. 

 

MR OSTASH:   Very much so. 5 

 

JUDGE HASSAN:   I have two questions for you really, one would be 

assuming, and I have no reason to doubt your first proposition around 

the low percentage, but that would suggest to me that what has been 

listed in the plan is really, if you like, a small percentage of what might 10 

be capable of satisfying the relevant principles that are now expressed 

in the objectives and policies, would that be fair comment? 

 

MR OSTASH:   Yes, I think it is a fairly small percentage of the trees that are 

there, that they are the crème-de-la-crème because they have been gone 15 

through all the process of asking the public for naming the trees that are 

the most important trees for - - - 

 

JUDGE HASSAN:   Okay. 

 20 

MR OSTASH:   - - - so they do really contribute to the garden city much more 

so than a lot of the other trees. 

 

JUDGE HASSAN:   So you see them as, if you like, putting their head above 

the canopy and standing out amongst the crowd? 25 

 

MR OSTASH:   They do. 

 

JUDGE HASSAN:   In a landmark sense? 

 30 

MR OSTASH:   They are - - - 

 

JUDGE HASSAN:   And do you think that word “landmark” would be 

appropriately part of what is expressed? 

 35 

MR OSTASH:   Yes, a lot of the trees are landmark trees, some of them have 

high ecological significance being native trees and native groups as 

well.  Most of them are quite old like the average age would probably 

be somewhere around 100 and some quite a bit older. 

 40 

JUDGE HASSAN:   Okay, thank you. 

 

SJH:   Thank you, you may stand down, Mr Ostash. 

 

MR OSTASH:   Thank you. 45 
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<THE WITNESS WITHDREW [4.07 pm] 

 

SJH:   I think it is Dr Thornton? 

 

5 
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<JOHN DAVID THORNTON, affirmed [4.07 pm] 
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MR THORNTON:   I do have a written summary of my evidence. 

 

SJH:   Okay, if you would make that available it would be good, thank you.  

Just go ahead when you are ready. 

 5 

MR THORNTON:   The first section is just my reasons for my submissions, 

sir, they are fairly explanatory. 

 

SJH:   Would you just speak into the microphone a little more. 

 10 

MR THORNTON:   Yes, sure.  These paragraphs are just the reasons for my 

submission and then I move on to issues raised by the late submitters.  

There is one cost, there have been a substantial number of the late 

submitters have raised the issue of the cost of maintenance of protected 

trees including the cost of resource consent fees for any pruning work 15 

carried out on the trees.   

 

 There is obviously some private costs associated with ownership of the 

scheduled trees but there is also great benefit to the public from their 

attention, and not just for the current generations of public, but future 20 

ones as well. 

 

 However, I can personally verify that there have been no fees charged 

for normal maintenance pruning of the protected trees on grounds of 

health and safety as a matter of course.  The resource consent planning 25 

unit policy has always been to waive fees where the ongoing wellbeing 

of the trees is concerned to my knowledge.   

 

 

  [4.10 pm] 30 

 

 Also there is no fee charged for the removal of a dead, dying or 

hazardous tree.  The only time fees are charged is for the removal of 

healthy trees or any construction/development work occurring within 

the 10 metre setback zone which may impact detrimentally on their 35 

condition. 

 

 So this information is freely available on the Council website and is 

mentioned in the resource consent planning fee schedule which is on 

the public website under the resource consent planning unit 40 

information. 

 

 I have listed a number of examples of trees in the late submitter’s list 

that have had applications lodged with the Council for pruning 

maintenance, in appendix 1.  This shows examples of trees that have 45 

been granted consent for pruning work when no consent fee applied 
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and Council arborist input to the tree owners.  This list is not 

exhaustive but just a sample.  It also does not include tree removals 

where no consent has been necessary as the tree has been deemed 

sufficiently poor in health or structure that it has been agreed by 

Council arborists to be immediately removed from the city plan list.   5 

 

 The Council also has a notable trees grants fund of $14,000 per annum 

to assist owners of protected trees with maintenance, which is 

administered by myself in the role of arborist, environmental consents.  

And I might just add that I agree, it is not a huge amount of money and 10 

I would be quite happy if it was increased. 

 

 So in terms of safety, many perceptions of trees being dangerous by the 

public are not founded on facts or logic, but fear.  The statistics for 

injury and death from tree failures is exceptionally low compared to 15 

many other risk factors humans have to endure.  There are very few 

actual incidents of injury or serious injury, deaths, that occur in the city 

as a result of tree failures, and most of these are due to extreme weather 

events which cannot be predicted or controlled.   

 20 

 However, management of the risk of failure requires various means of 

ensuring the trees are safe as can be reasonably expected.  The failure 

of limbs can be mitigated by bracing, cabling, or by reducing weight by 

reduction pruning.  Some fairly severe reduction pruning may be 

necessary to ensure the safety of the trees and to manage the best 25 

interests of the trees and its owner’s interests. 

 

 Shade, in terms of shade there is usually going to be a certain amount 

of shading of the site if it has a substantial tree on it, or a nearby site, 

and this is inevitable.  Part of the accepted philosophy behind tree 30 

protection is that there will be some drawbacks to their retention, but 

that the benefits will usually outweigh the drawbacks.  Hence in the 

summer, a tree providing shade in very warm temperatures can be a 

distinct advantage but in the winter months when sunlight is at a 

premium it can at times be disadvantageous. 35 

 

 However many of the trees are deciduous in nature and thus lose their 

foliage in the winter months, and in my opinion shading alone, unless it 

is causing particularly cold and dark conditions in a dwelling, is not 

sufficient reason alone to remove tree protection as this is just one part 40 

of the entire assessment system and should not be weighted as heavily 

as health or structure of the tree. 

 

 Damage.  Trees often provide conflicts with built structures.  In some 

instances the damage is minor and can be repaired or mitigated with 45 

measures such as root barriers.  In severe cases such as damage to 
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dwelling foundations, trees become untenable and require removal. 

Often the damage is not that severe and can be rectified with the tree in 

place and largely unaffected.  The Notable Trees Grants Fund has been 

used in the past to pay for such damage to be rectified in various cases.   

 5 

 Nuisance.  There are many solutions to a variety of nuisance that trees 

can present.  Sometimes they can be eliminated but sometimes only 

reduced in severity.  A number of pruning solutions and remedies such 

as gutter guarding can be employed to address these.  Many of the late 

submitters expressed concerns around nuisance such as debris on paths 10 

and lawns, blocking of gutters and pipes, overhanging branches and 

tree roots damaging paths.  However these nuisance issues can almost 

always be managed by the arboricultural measures, property 

maintenance or other solutions. 

 15 

  [4.15 pm] 

 

 In terms of evidence of Shane Moohan.  I support the recommendations 

of Shane Moohan and the inclusion of the trees due to exceptional 

values and the schedule of significant trees in the Proposed District 20 

Plan as listed in section 9.1 of his evidence-in-chief, and I also support 

the recommendations of Shane and the inclusion of trees or where there 

is insufficient reason to remove them as listed in section 9.4 of his 

evidence-in-chief, and I support the recommendations of Shane in the 

inclusion of trees where there is no specific concerns or reasons 25 

provided by submitters to remove them from the schedule as listed in 

section 9.6 of his evidence. 

 

 And I also support the recommendation of Shane and arborist, Ed Sard, 

in the inclusion of the trees located at 151 Cashmere Road in the 30 

schedule of significant trees in the plan and as listed in section 9.5 of 

his evidence. 

 

 And also finally, I support the recommendations of Shane and the 

inclusion of the trees in the proposed schedule of significant trees 35 

where there is not sufficient evidence of shading or of other concerns 

raised by submitters to warrant removal and that list is included below 

there. 

 

 I do not support the recommendations of city, with Shane willing to 40 

exclude the following trees in the proposed schedule of the significant 

trees as I do not believe there is a valid reason to do so.  There is some 

shading at the site but is not sufficient reason itself to remove 

protection from a tree unless at an extreme level, and it mentions 

appendix 3 showing photographs of the trees in winter with no more 45 

shading which is in my main evidence. 



 Page 126 

  

Ch9: Natural and Cultural Heritage - Trees Commenced 10.08.16 

 

 And that is just two trees there, 94 Opawa Road and 35 Rossall Street. 

 

 In terms of Alan Matheson’s evidence submitted, is evidence 

considering various means of reducing significant tree numbers using 5 

various combinations of grades of shape, health and structure et cetera, 

suggests a lack of acknowledgement of the mediated agreement 

reached in 2015 with submitters represented by the Civic Trust.  I 

believe that is now fully redundant, is that correct, yep. 

 10 

 However, with the removal of much of the criteria thresholds and the 

modification of certain character definitions, the CTEM system could 

be used in assessing trees without major alteration to the system and 

return appropriate assessment results comparative to the current matrix 

system. 15 

 

 I recommend replacing statement 9.4.2.1B4 which involves 

consideration of whether to protect a tree in the future, quote the 

location and characteristics of a tree, eg, density of foliage, actual and 

potential size such that it significantly compromises either reasonable 20 

use and/or residential amenity of the property and surrounds with 

something more specific, eg, damage to infrastructure. 

 

 The proposed statement is too general and open to wide interpretation 

then could be used to reduce levels of future tree protection as many 25 

trees are likely to become large and therefore take up space which 

could be used for other purposes and cause shading, drop litter, et 

cetera, but still provide a high visual amenity value. 

 

 In terms of involving the CTEM development, I was one of the Council 30 

arborists mentioned in section 32 technical report that was involved in 

the initial phase of the development of the new CTEM, and arguably of 

these, had the most reason to have a say in the new system apart from 

the city arborist, as I am the arborist primarily tasked in managing tree 

protection for the Council.  I have been doing this in part or in whole 35 

and exclusively from 2006 to 2009 since at least 2000.  Hence my job 

description title, Arborist Environmental Consents. 

 

 However, my involvement was only in the initial stages of the CTEM 

method when the proposed system was very different from what was 40 

finally developed. 

 

 As I had to take leave for six weeks due to the earthquake repairs to my 

house, I was only informed on returning to work that the system 

methodology had been finalised.  I therefore had no involvement in 45 

what is now the Proposed CTEM system.  
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 I was also not informed how the CTEM system actually had been 

arrived at and was not supplied with a copy of it.  It took considerable 

time and effort to obtain a copy. 

 5 

SJH:   Thank you, Ms Huria. 

 

MS HURIA:   Good afternoon, Mr Thornton.  Apart from the circumstances, 

there is no charge for a resource consent from the Council, what can 

people who struggle on their incomes do about the private costs you 10 

refer to associated with the ownership of scheduled trees. 

 

  [4.20 pm] 

 

MR THORNTON:   Well, there is under Shane, the city arborist, there was 15 

introduced pretty much a standard procedure where if someone was 

applying for tree work the Council wanted an arborist report so they 

would have to pay for that arborist report although there is no fee for 

the actual consent application. 

 20 

MS HURIA:   The tree owner or the property owner? 

 

MR THORNTON:   Yes, that can vary widely depending on whom the tree 

contractor is who is going to do the work. 

 25 

SJH:   That was not the question.  The question was if it is an owner who is 

struggling financially, how do they manage it? 

 

MR THORNTON:   Sorry, I misinterpreted.  I thought you were saying what 

were the relevant, the other factors.  Okay, how do they, well, we do 30 

have the – the only thing I can say is we have the Notable Trees Grants 

Funds which I use and that is what it is basically there for, for 

circumstances where we deem that we should assist the owners of the 

trees because they do not necessarily have the wherewithal to pay for 

the work. 35 

 

MS HURIA:   Okay, thank you. 

 

SJH:   Ms Dawson? 

 40 

MS DAWSON:   No, no questions, thank you, Mr Thornton. 

 

SJH:   Judge? 

 

JUDGE HASSAN:   Mr Thornton, can you help me in understanding that fund.  45 

Sorry, can you remind me of the amount involved in that fund? 
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MR THORNTON:   $14,000. 

 

JUDGE HASSAN:   Okay, when was that last reviewed? 

 5 

MR THORNTON:   I am not the person who would review it but I would 

imagine it was so many years ago. 

 

JUDGE HASSAN:    Okay, so how long has it been $14,000? 

 10 

MR THORNTON:   I think since probably about 2010, something around 

about then. 

 

JUDGE HASSAN:    And before that it was? 

 15 

MR THORNTON:   It was, I think it was $12,000 for a while and going way 

back to when Walter was, (INDISTINCT 2.10) was the city arborist it 

was, I think it was about $10,000. 

 

JUDGE HASSAN:    Thank you, and finally, have you ever recommended to 20 

the Council that it be doubled or increased?  That it was increased in 

any sense? 

 

MR THORNTON:   I am aware that Shane, whose role it is to do that sort of 

thing, has tried to get it increased, yes. 25 

 

JUDGE HASSAN:   Unsuccessfully? 

 

MR THORNTON:   He got it increased to $14,000 and that is the last increase 

we have had. 30 

 

JUDGE HASSAN:   And was there an attempt to increase it again this year? 

 

MR THORNTON:   I am not aware of it but then I would not necessarily be 

told about that. 35 

 

JUDGE HASSAN:   You have not asked? 

 

MR THORNTON:   No. 

 40 

JUDGE HASSAN:   Thank you.   

 

SJH:    Thank you, you may stand down. 

 

<THE WITNESS WITHDREW [4.22 pm] 45 
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SJH:   Now, the Tilford Trust, Mr Cuthbert.  Mr Cuthbert, you filed a 

memorandum.  Do you wish to give that as evidence or just speak to it? 

 

MR CUTHBERT:   Sir, I have an additional personal statement if that is all 

right.  It is in writing and I do append two photographs which I am 5 

hoping to produce as an exhibit. 

 

SJH:   All right, thank you.  So it is the tree right in the centre of the 

photograph, is it? 

 10 

MR CUTHBERT:   That is correct, sir. 

 

SJH:   Thank you.  All right, well, you go ahead with your statement and speak 

to it. 

 15 
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<HAMISH CUTHBERT [4.23 pm] 
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MR CUTHBERT:   Thank you. My name is Hamish Cuthbert.  I am authorised 

to make this statement on behalf of the Tilford Trust, the owner of the 

property at 94 (INDISTINCT 3.56) Road.  

 

 The London planetree on the property is located inside the north 5 

eastern frontage of the property.  It significantly shades the living areas 

of the house and the front of the property which is the largest part of 

our section.   

 

 I agree with the evidence of Mr Moohan and Mr Matheson that the tree 10 

should not be scheduled.  I have references for that evidence. And the 

appendix A is the shade diagram which can be referenced.  I have 

appended to my statement two photographs that I took of the tree 

yesterday and I requested these be accepted as exhibits. 

 15 

SJH:   Yes, thank you. 

 

MR CUTHBERT:   Photograph A is taken from the western side of our front 

section looking across towards the east. It shows the very close 

proximity of the tree branches to our house and visible in the top right 20 

corner are the power lines which come off Opawa Road and service our 

property. 

 

  [4.25 pm] 

 25 

 It is important to note that the vast majority of the 19 metre north to 

south spread of the tree is in fact located on the south side of the tree, 

therefore leaning back towards the house. 

 

 Photograph B is taken standing on the front veranda of our house 30 

pointing north-east directly towards the tree.  It shows that yesterday in 

early August with no leaves on the tree it is still a very significant 

structure with large dense looming branches.  In winter without leaves 

the tree still shades the house and the property very significantly.   

 35 

 I have read the rebuttal evidence of Diane Lucas that relates to the tree.  

It troubles me and I believe it should not be relied on for the following 

reasons.  Ms Lucas states, in her para 49 in her rebuttal, that the tree is 

located south-east of the house and on a sunny winter day she 

personally did not observe excessive shading.  That is quite simply 40 

untrue.  The diagram in the solar study is oriented north is at the top of 

the page, the tree is plainly to the north-east of the section and of the 

dwelling hence its impact by way of shading.  Furthermore the tree is 

very large.  It is close to the dwelling and it does cause excessive 

shading year round.   45 
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 Ms Lucas also attempts to argue that there is a collective landscape or a 

tree group basis to support an argument for scheduling the tree and I 

provide the para references.  I object strongly to any weight being put 

on that evidence for the following reasons.  There are landscape listed 

trees in the operative district plan and the proposed plan.  This tree and 5 

the others Ms Lucas describes have never been listed or considered as 

having such values.   

 

 The process of Ms Lucas client’s submission affecting other parties’ 

properties or interests who had no notice of that submission has already 10 

raised issues of unfairness and prejudice.  This was further exacerbated 

when the Council and those submitters reached a mediated agreement 

to which the directly affected landowners had no right of participation.   

 

 I submit or say it is now beyond unfair and prejudicial that those 15 

original submitters who are legally advised call specialist evidence, 

alleged to be rebuttal, when no landscape or tree group issues have 

been raised previously for this tree or the neighbouring properties, 

which can now be said to actually be being rebutted. 

 20 

 The evidence in fact asserts an entirely new technical issue.  Moreover 

the evidence was filed after its due date and by definition of being 

rebuttal without an opportunity for affected parties to respond.   

 

 I believe that the very large number of trees now proposed for 25 

scheduling conflicts strongly with the strategic objectives established 

for the plan, especially as a result of the requirement for resource 

consents with associated costs and uncertainty for pruning, 

maintenance and removal of what I say are an exceptionally large 

number of trees.   30 

 

 I provide a reference there to Mr Moohan’s evidence about resource 

consenting costs and I have to say I am a little perplexed about the 

evidence of Mr Ostash and Mr Thornton about the waiving of fees for 

what appears to be, according to Mr Moohan, a very clear resource 35 

consent charge for pruning costs. 

 

 I wish to thank the Panel for writing to affected property owners and 

providing the opportunity to receive feedback on the potential for 

scheduling of trees.  Were it not for the opportunity to provide 40 

feedback and in our case the Council undertaking shade assessments, 

then as individual submitters it would not have been feasible to 

participate effectively in the time available so late in the process. 

 

 Just before I close on my written statement, sir, it did strike me, when I 45 

was listening to Mr Cadwallader giving his evidence earlier, that the 
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cost of the type of maintenance that is required of a tree could be 

summarised as arboricultural reports required for work, resource 

consenting fees to undertake work and then the actual cost of arborists 

doing that work, and I understood Mr Cadwallader’s evidence to be 

that something in the order of per tree perhaps two to $6,000 every five 5 

to six years. 

 

  [4.30 pm] 

 

 I submit across the city and across individual land owners that is a very 10 

significant set of costs that would come as a result of scheduling of 

listed trees.  I would be happy to answer any questions. 

 

SJH:   Thank you, Mr Cuthbert.  Ms Huria? 

 15 

MS HURIA:   Yes, good afternoon, Mr Cuthbert, just a quick question.  You 

said you were perplexed about the previous two submitters referring to 

the waiving of resource consent fees.  Is that based on your own 

experience? 

 20 

MR CUTHBERT:   No it is based on the fact that I understand Mr Moohan is 

the person authorised to give evidence for the Council and his evidence 

is that there is a fee for such activities, it is $1,000 per consent 

application. 

 25 

MS HURIA:   Thank you. Thank you, sir. 

 

SJH:   Ms Dawson? 

 

MS DAWSON:   No, no questions, thank you, Mr Cuthbert. 30 

 

SJH:   Judge? 

 

JUDGE HASSAN:   No, in light of the Council’s position I have no questions. 

 35 

SJH:   Thank you very much, Mr Cuthbert, you may stand down. 

 

<MR CUTHBERT WITHDREW [4.31 pm] 

 

SJH:   Ms Drayton? 40 
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<CATHERINE DRAYTON [4.31 pm] 

 



 Page 135 

  

Ch9: Natural and Cultural Heritage - Trees Commenced 10.08.16 

SJH: This is 90 Park Terrace is it? 

 

MS DRAYTON:   That is right, sir. 

 

SJH:   If you would bring that up on the Google street to start with.  Now, do 5 

you wish to give evidence or speak to your submission? 

 

MS DRAYTON:   Just to speak to my submission. 

 

SJH:   All right, well just stand up and speak into the microphone just when 10 

you are ready, thank you. 

 

MS DRAYTON:   So thank you very much for being prepared to hear me.  I 

want to start off and say I am not a philistine and so I do believe in 

protecting trees.  I am not a planner, I am not an arborist, I am not a 15 

lawyer.  I am just a property owner. 

 

 So I own this rather beautiful oak tree and I bought this property in 

2010.  So initially I was quite surprised when the City Council wanted 

to de-list my tree but then I read the TreeTech report and that actually 20 

made some sense to me and I started to think through the advantages of 

being de-listed.  And the advantage that I saw is as you can see this tree 

is on a public road, it is by an old lady’s home and often bits of tree fall 

off. Also we have had since then the February earthquake and the 

lateral spread.  We have had a change in health and safety legislation, 25 

we have had some very big winds and I have an increased flooding risk 

at this property.   

 

 So I thought what is the advantage?  The advantages that I would like 

to be able to, as a landowner, discharge my health and safety 30 

obligations in the extreme event of quite suddenly my feeling that this 

tree is unsafe.  So that is what my initial submission really was about 

because after all, the health and safety obligation is mine, and so I see 

this Council process arguably standing in the way of my discharging 

my quite large legislative responsibility. 35 

 

 The second thing I wanted to talk about was actually an issue of I think 

process or unfairness at the back end of the rebuttal evidence.  I 

understood there was a deadline for rebuttal evidence of 4.00 on the 

5th, so I was monitoring the rebuttal evidence, and my tree did not pass 40 

the City Council revised proposed test and TreeTech flagged it as 

having no exceptional values.  So I thought, okay, fine.  Mr Matheson, 

who by the way I thought his evidence on 29 July was actually the 

evidence that I could understand the best, his schedule D quite clearly 

showed that my tree should be removed, and it specifically said that my 45 

tree did not meet the criteria and had no exceptional characteristics.   
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 On 1 August, when that amended schedule was submitted it said 

exactly the same thing, and the schedule appendix C also accepted my 

request to remove and rejected Mr Ostash’s suggestion that it was 

included. 5 

 

 I then had read everyone else’s evidence, no-one spoke specifically 

about my tree except Mr Ostash, so I now saw at 7 o’clock on the 5th, 

suddenly there was this thought that my tree has exceptional values.  

Never been talked about before, but magically at the last moment 10 

arguably after the bell has rung up my tree has exceptional values. 

 

  [4.35 pm] 

 

 So Mr Matheson’s statement in this regard referred to two potential 15 

sources.  One was Shane Moohan’s last comments and they talked to 

my tree being over 100 years old.  There was no evidence provided in 

support of this; I do not know if it is over 100 years old.  I would have 

thought there was a process for determining that a tree had exceptional 

values, but apparently not, so that came as a bit of a surprise, and that 20 

seems a little unfair that after the bell has rung, someone can say, “By 

the way, I have been telling you you have no exceptional value till right 

up till now but I am gonna change my mind after the bell has closed.”  

 

 I also thought it was interesting that the other bit of evidence from the 25 

City Council of the same date, from Jenny Moore, specifically noted 

that there had been no assessments and therefore she could not 

conclude that certain trees, including mine, had landscape and amenity 

values that meant they should have exceptional characteristics, and so 

she actually recommended that it was removed.   30 

 

 So you have Alan saying last minute exceptional values include, Shane 

saying last minute it is 100 years old without evidence saying include, 

and Jenny saying there is no assessment so you should remove it.  Does 

that make sense? 35 

 

SJH:   I understand what you are saying, yes. 

 

MS DRAYTON:   Lovely. 

 40 

SJH:   Okay, I will see if the Panel have any questions.  Ms Huria? 

 

MS HURIA:   No, thank you, sir. 

 

SJH:   Ms Dawson? 45 
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MS DAWSON:   No, I think I have followed it through, thank you very much. 

 

MS DRAYTON:   Thanks. 

 

SJH:   Judge? 5 

 

JUDGE HASSAN:   Ms Drayton, I just have one question for you and in your 

summary you have explained you have got no intention to remove the 

oak tree quite the contrary, and then you describe your health and 

safety anxiety which I understand mainly relates to the risk of, say, 10 

wind damage causing an issue and needing to deal with that. 

 

MS DRAYTON:   Or another big earthquake. 

 

JUDGE HASSAN:   Yes, right.  So it seems to me that the issue we need to 15 

think about for you is in regard to what is permitted by way of work on 

a tree.  So would your position be that you would like something in 

there to give you confidence that in the event of wind damage for 

instance, or some other event which put that tree into the category of a 

dangerous tree in the opinion of someone, such as an arborist, you can 20 

just automatically remove it or de-limb what that arborist says?  How 

would that work? 

 

MS DRAYTON:   Yes, that is exactly where I am at and let us remember what 

it was like in February 2011.  There was no internet access to go and 25 

try and find a website to try and find the rules you were supposed to 

follow, there was no way of finding an arborist, there was no way of 

making sure that he had whatever certificate he was supposed to have, 

and there sure as hell was no way of going down to the City Council 

and having a conversation, and we have seen through this process that 30 

all the arborists have different views. 

 

JUDGE HASSAN:   Yes, no, that is fine, thank you, now my question of you 

just so that you understand is an order that I fully understand your 

submission, it is not to say that the Panel will form a view that that is 35 

the right way to go, but I just wanted to test whether that was the sort of 

thing you had in mind.  Thank you. 

 

MS DRAYTON:   That is actually right, and my only other point was the last 

minute observations after the bell has gone does not - - - 40 

 

SJH:   We understand the concern you have expressed and thank you for 

raising the health and safety issue because the new legislation imposes 

personal criminal liability. 

 45 

MS DRAYTON:   Yes, it does.  
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SJH:   And nobody has mentioned a thing about it in this hearing today.  It may 

or may not have some relevance, but I think possibly it does, so thank 

you very much.  

 5 

<CATHERINE DRAYTON WITHDREW [4.39 pm] 

 

SJH:  Mr McDONALD? Just come forward to the microphone. 

 

10 
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<GRAEME McDONALD [4.40 pm]  
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MR McDONALD:   Thank you, sir. 

 

SJH:   Now you wish to speak to your submission? 

 

MR McDONALD:   Yes, sir. 5 

 

SJH:   Okay, now we will just bring up the view of your street, your place as 

well, and you just go ahead and tell us what it is you want to say about 

your particular circumstances. 

 10 

MR McDONALD:   Thank you.  Firstly, your Honour and members of the 

Panel, thank you for allowing this application to be heard.  Karen, my 

wife, offers her apology, she is convalescing after a period of 

hospitalisation and could not be here today. 

 15 

SJH:   I hope she gets better soon. 

 

MR McDONALD:   Can I take it as read that you have viewed the 

documentation, and in particular, the plans and photographs that I - - - 

 20 

SJH:   Yes, we have. 

 

MR McDONALD:   I first wanted to start by setting the scene. 

 

SJH:   Yes, well go ahead and do that - - - 25 

 

MR McDONALD:   - - - if that is appropriate. 

 

SJH:   Yes. 

 30 

MR McDONALD:   And sorry, I have not got them on a string for you, but 

hopefully they are in the same order that you have got there. 

 

 The first aerial photograph is a, it is only really delineating the legal 

boundaries agreed by sight. 35 

 

SJH:   Before that, there is an older photograph with the house? 

 

MR McDONALD:   Okay, you have got a different order provided.  I have 

started from the aerial and work through them. 40 

 

 And I just purely wanted to depict a couple of items there.  The 

position of the tree trunk is that large dot two-thirds of the way down 

the site and that is roughly to scale.  It is over the neighbour’s 

boundaries and it is approximately 32 metres back from the road 45 

frontage. 
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 Perhaps a little bit about the misshapen canopy given that the trunk is 

not in the middle of the tree.  There seems to be a bit of an issue in 

shape, but I read, to be fair to the tree, that shape is not quite as 

misshapen as the actual because we have pruned it in the last couple of 5 

years. 

 

JUDGE HASSAN:   And just so that we do not get confused, it is not that tree 

in that photo right in front of us, it is actually back - - - 

 10 

MR McDONALD:   No, sir, yes, you cannot actually see that tree from that 

photograph. 

 

JUDGE HASSAN:   Yes. 

 15 

MR McDONALD:   The one in the front is a different tree. 

 

SJH:   Yes, so it is the one behind the house? 

 

MR McDONALD:   It is the one at the side of the house. 20 

 

SJH:   Yes, yes. 

 

MR McDONALD:   And perhaps I could – it is pretty obvious from the aerial 

that we are not adverse to vegetation on our site, we have a number of 25 

species of trees including a large Chinese maple which is the one at the 

front of the site which you saw before, dogwoods, holly, rhododendron, 

magnolia, so it is just that this tree is causing us the most concern at 

this point in time.  

 30 

 Just very quickly, running through the other photographs, the one you 

have got was the aerial there which showed the tree in autumn, hence 

its yellow colour.  A perhaps slightly clearer one of the tree in relation 

to the roof canopy of the house – sorry, the roof of the house. 

 35 

 I have then included a plan which is to scale of the house as it stands to 

date and I have drawn in the tree trunk and the canopy spread as 

accurately as possible, and you can see that it covers essentially the 

living areas of our house, dining, partial kitchen and our main family 

living area.   40 

 

 It has been suggested that it sits to the south-east of our house, I do not 

believe it is on that diagram, it depends what point relative you are 

looking at.  It is certainly, this time of year when the tree is not in 

foliage, we do get sunshine, in summer that is when it detracts in our 45 
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opinion because we do not see any morning sunshine and that canopy is 

so dense and severe that it sits right over the roof of the house. 

 

 It also completely shadows the backyard and the neighbours to east, 

south and west of us. 5 

 

 You have seen the street photograph which we had before. 

 

  [4.45 pm] 

 10 

 I am just trying to depict in that photograph which is taken from the 

east, where the canopy spreads.  It actually runs to approximately the 

centre line, the ridgeline of the house.  Also I think some people think 

or house stops at this two-storey portion whereas we have a lean-to 

portion which comes right down underneath the tree.  It is quite hard to 15 

see on the diagram from that distance, but if you relate that to the plan 

and the location of the chimney, you will see that the kitchen and 

dining areas are completely under the balcony of that tree. 

 

 Perhaps a wee bit easier to see from the western side where we have the 20 

lean-to portion here running right down towards the trunk.  And then 

the further photograph which shows you the tree trunk on the side of 

the photograph our decking and that is the dining and kitchen area that 

you are looking at.  The house is approximately six metres from the 

tree truck with the deck edge about two and a half or something like 25 

that. 

 

 And the last photograph is the trunk itself and in the background you 

will see the stepping of the fence which was necessary because the tree 

trunk itself grew and knocked the old fence over.  We had to step it 30 

back 1.05 metres round the trunk and hence into the neighbour’s 

property otherwise it would have had to go through the middle of the 

tree trunk itself. 

 

 And then perhaps the one you have not seen, which is too far away now 35 

but I did take a pictorial of the actual neighbourhood which shows the 

amount of vegetation currently there.  You have not got that one I do 

not think, when I sent it it did not like the size of the email and I took 

two out. 

 40 

SJH:   Just hold it up again? 

 

MR McDONALD:   Beg your pardon? 

 

SJH:   Just hold it up again. 45 
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MR McDONALD:   I can provide it to you if you like. 

 

SJH:   Is it this one?  I have got it anyway. 

 

MR McDONALD:   Yes, sorry, yes that is the tree there. 5 

 

SJH:   Yes, thank you. 

 

MR McDONALD:   As you can see it is an impressive tree, there is no doubt 

it.  It is a botanical specimen and it is in our back yard with a trunk 10 

approximately two metres diameter, a height of approximately 

25 metres and a canopy spread of approximately 22 metres.  We simply 

believe it has outgrown its current location.  It is still growing, based on 

information from arborists as well as research from Wikipedia, which 

further explains its massive trunk due to its open location as opposed to 15 

being in a forest, and I am happy to provide that Wikipedia definition 

and description if you wish. 

 

SJH:   If you just give the Secretariat the web link that would be fine thank 

you, before you go. 20 

 

MR McDONALD:   Certainly.  So we have lived at this location underneath 

the tree for 17 and a half years.  Due to the substantial growth of the 

tree in that time, it cannot be maintained by permitted pruning in terms 

of the regulations, it is just not possible.  We have significant shade 25 

issues within as I said the living areas which are cold and dark in the 

summer.   

 

 Our house is a 1935 character weatherboard with little insulation, just 

to add to the issue.  Our living courtyard, which is at the rear of the 30 

house, is shaded apart from late afternoon in summer, and the 

neighbour’s property, as I have mentioned to the east, south and west is 

also shaded.   

 

 I have mentioned in my submission secondary nuisance issues that 35 

have been identified.  Individually they look minor, collectively they 

have a cumulative effect and detract from our living environment.  The 

tree also takes a lot of time and effort and expense to combat in terms 

of what it drops – leaves, nuts and various things.   

 40 

  [4.50 pm] 

 

 So we challenge the evidence of shading stated in the submissions of 

Michael Ostash, who stated shading is minor, Mr John Thornton, who 

stated insufficient evidence of shading or other concerns, and Mr Shane 45 

Moohan, who I will quote you his statement if that is all right.  9.8, “the 
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solar study shows the tree does not cast shade on the dwelling at 416 

Ilam Road.  However, given its proximity to the dwelling will almost 

certainly be casting shade to the rear of the dwelling and the entire back 

section.  The solar study shows that the shade cast by the tree has a 

significant effect on the immediate neighbours to the east, south and 5 

west of the tree”.   

 

 And further in 9.1, “I do not consider that the shade constitutes a 

sufficient nuisance to remove the tree from the Proposed Schedule of 

Significant Trees” and I sort of, in my own layperson mind, I thought 10 

there was a bit of a contradiction in terms there.  If it has a significant 

effect, does it not constitute a sufficient nuisance?  I guess it is all 

relative. 

 

 Also the gentleman’s recommendation at 9.11 reads, “I recommend 15 

that Tree 1114 is included in the Proposed Schedule of Significant 

Trees.”  The tree in question is T77,7 so whether that is a transposal or 

not, I do not know. 

 

 Messrs Ostash and Thornton clearly rely on Mr Moohan’s solar study 20 

and we would like to emphasise that not one of these submitters or 

experts have physically inspected the tree and its surroundings.  Surely, 

an accurate solar study cannot be carried out without a site inspection.  

In my opinion, and that of my profession, such is regarded as negligent 

and unethical.   25 

 

 Mr Bradley Cadwallader, expert for the Christchurch Civic Trust and 

others made a statement and I will just refer to that, he refers to T777 

European beech, 416 Ilam Road.  “I agree that this tree remains on the 

Schedule having reviewed Mr Sard’s assessment notes.”  Mr Sard’s 30 

assessment notes are silent on T777.  He has not inspected it and his 

assessment notes here are blank, there are no notes on his submission.   

 

 We have never been contacted by Messrs Ostash, Thornton, Moohan, 

Sard or Cadwallader to discuss our tree or request an onsite inspection 35 

with one exception, and that was an email received from Helen Lowe 

requesting Mr Cadwallader and others inspect our tree on 9 August.  

That is yesterday.  That email was received on Sunday following our 

extra counter-submission that was allowed by Your Honour, and it was 

after Mr Cadwallader had submitted his rebuttal evidence.  You can 40 

understand, perhaps, why I did not respond to that. 

 

 However, and against all of the above, Mr Matheson, in his submission 

made a statement and once again I will quote.  Sorry, I seem to have 

lost my place for a minute. 45 
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JUDGE HASSAN:   Take your time. Just while you are doing that, 

Mr Conway, I understand this is the second last item on the Schedule, 

on which the Council recommends be removed. 

 

MR CONWAY:    Yes, I am conscious of that.  I did not want to interrupt 5 

Mr McDONALD but - - - 

 

JUDGE HASSAN:   That will help me get the understanding before - - - 

 

MR CONWAY:   Well, yes, I realise that he may not have been aware of that 10 

before he has presented today. 

 

SJH:    But it still applies to the Trust. 

 

MR CONWAY:   Yes, I believe so, sir.   15 

 

  [4.55 pm] 

 

MR McDONALD:   So it is Mr Alan Matheson from the City Council who 

quoted with respect to the tree, “Taking into account the location of this 20 

tree amongst a mixture of single dwelling and townhouse developments 

the size of the tree and associated shading I consider is no longer 

appropriate in this residential setting.  I recommend that the tree be 

removed”.   

 25 

 However his rebuttal evidence he not only returns tree 777 to the 

Proposed Schedule of Significant Trees but also adds it to appendix A.  

Appendix A is individual trees with identified exceptional values and 

his reference for doing that is Moohan 3.4 and if I could read you that. 

 30 

 At 3.4 Mr Moohan states “Due to its age being in excess of 100 years 

old I recommend that the tree be included in the Proposed Schedule of 

Significant Trees”.  He states “I have viewed the tree from Ilam Road 

on 1 August 2016 and again having viewed the tree I am of the opinion 

that this tree is in excess of 100 years old.  It is recognised in the 35 

arboricultural industry in New Zealand that trees that are in excess of 

100 years old are highly valued.”   

 

 We certainly take exception to that evidence.  Mr Moohan has not 

viewed the tree adequately to be able to determine its age.  The tree is 40 

set back some 32 metres from Ilam Road and is obscured in part by 

other plantings.  The tree is in fact less than 78 years old and I have 

provided evidence to the Panel to prove that to you and that evidence 

comes from the daughter of the woman who planted the tree. 

 45 
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 And I guess just summing up, I wanted to refer to the receipt of 

memorandum from the City Council 9 August which claimed there had 

been some errors and omissions or miscalculations and then the 

redacted evidence that was provided late last night and early this 

morning which makes it rather difficult for a layperson like myself to 5 

keep up with the play. 

 

SJH:   Not just you, the Panel has had the same problem and I think all the 

submitters and parties have had the same issue but we are doing what 

we can.   10 

 

 Look, Mr McDonald, I should say to you that we were given two lists 

this morning by the Council, a list of trees that they recommended 

removal and ones that should remain and although the Trust’s position 

apparently remains the same the Council’s recommendation is that this 15 

tree be removed from the schedule list. 

 

 Now, we had difficulties this morning because it does not totally align 

with evidence and such like because it is there coming off, in other 

evidence there it is in.  So I think at some stage, hopefully first thing 20 

tomorrow morning, we will be getting an updated list, but certainly the 

Council’s position at the moment is that it should not be listed, but the 

Trust - - - 

 

MR McDONALD:   Yes, I have Council’s submission saying it now should be 25 

removed but I have Messrs Moohan and Matheson still stating the 

opinions they stated in their original rebuttals and that is the same - - - 

 

SJH:   At least in relation to the Council we are entitled to the list we have been 

given to act on that, but that is subject to we would have to consider all 30 

the evidence because of the Trust’s position. 

 

MR McDONALD:   Okay.  Well, thank you for your time, I would like the 

Council’s current position on my tree to be accepted, but I am not sure 

that it is a European beech, it is more like a rubber tree, it has been on 35 

and off that list about six times so far.  Thank you for your time. 

 

SJH:   Thank you.  Did you have any further instructions, Mr van der Wal? 

 

MR VAN DER WAL:   No, sir. 40 

 

SJH:   Ms Huria? 

 

MS HURIA:   No, thank you, sir. 

 45 

SJH:   Ms Dawson? 
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MS DAWSON:   No, thank you very much for coming along. 

 

SJH:   Judge? 

 5 

JUDGE HASSAN:   Yes, just a couple of little questions.  So when you built 

that fence, did you build the fence or was it a previous - - - 

 

MR McDONALD:   Yes, we did. 

 10 

JUDGE HASSAN:   At that stage you and your neighbour decided to go 

around the tree? 

 

MR McDONALD:   We could not put posts in because they would have had to 

(1) we would have had to use something to churn through the actual 15 

roots of the tree and it was decided it was a lot easier to go around it 

than what do you do, how do you go through it? 

 

JUDGE HASSAN:   I am just curious to know why you decided to go around it 

then but now you want it out as a scheduled tree, can you help me out 20 

with that? 

 

  [5.00 pm] 

 

MR McDONALD:   That tree has grown significantly.  We used to be able to 25 

walk between the fence and the trunk of that tree when we first went 

there.  It is now substantial – its main reason is the shade in the 

coldness - - - 

 

SJH:   Yes, no, I understand that.  Any feedback that you could usefully tell us 30 

in terms of the neighbour’s position on how it affects them? 

 

MR McDONALD:   Well the neighbours, Mrs Ray has submitted.  She is 103 

Bryndwr Road, she is not the immediate neighbour, she comes off and 

backs onto that.  She lives on her own and I think she finds the 35 

maintenance of the nuisance factor of the tree unbearable.  The 

neighbour next door - or the property next door on Ilam Road at 422, 

whose the tree trunk is in and the fence occupies part of their property, 

that is recently sold.   

 40 

 The gentleman was, I understand, overseas but is now back in New 

Zealand.  I have not spoken to him; the house has been rented for some 

years.  The position was that it was bought for redevelopment.  It is an 

old 1940s state house or ex-state house.  I had a conversation through 

his real estate agent just recently, I was trying to inform him and gauge 45 
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his opinion as to this process because he has not been informed by 

Council.   

 

 As far as Council are concerned, that tree sits in my yard so he does not 

receive any notices to it.  I informed him that if he was looking at 5 

redevelopment, he would have to comply with a 10 metre radius rule, 

and his reply was interesting and I probably will not voice it to you.  He 

was looking at redevelopment on that site, and that would affect his 

redevelopment. 

 10 

JUDGE HASSAN:   Thank you. 

 

SJH:   Thank you very much, Mr McDonald, for your evidence, you may stand 

down, thank you. 

 15 

<GRAEME McDONALD WITHDREW [5.01 pm]  

 

SJH:   Mr Vater, is it?  Just come forward and bring that property up too, 

please.  This is 46 Balrudy Street - - - 

 20 
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<ROLAND VATER [5.02 pm] 
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MR VATER:   That is right. 

 

SJH:   - - - Avonhead.   All right.  And you are assisting the owner here? 

 

MR VATER:   Yes, I am. 5 

 

SJH:  Well the owner may sit next to you and you just go ahead and tell us the 

concerns, thank you.   

 

MR VATER:   You have to go excuse me a little bit, I am naïve about the 10 

whole process. 

 

SJH:   You can sit down.  Thank you for assisting, though. 

 

MR VATER:   I am trying.  So this is about a group of trees, it is 12 English 15 

oak trees and when Noel bought the property, he bought the property 

with the intention to redevelop and he had a Council pre-application 

meeting on 8 September 2014 and the outcome of this meeting was that 

it is a feasible proposal to redevelop the property. 

 20 

 Initially, Noel wanted to redevelop the property into five lots.  He has 

since changed his mind and went for a four lot development instead, 

and the trees were inspected on 2 December 2014 where two of the 

trees were evaluated as being poor or very poor specimen and the rest 

of them were deemed to be not worthy of protection. 25 

 

 So then in the letter from the Council on 4 August 2015 that Noel 

received it was then stated that these trees were removed from the 

schedule so no longer are going to be protected under the new plan, and 

therefore Noel started on some work to redevelop the land and planning 30 

and so forth. 

 

 He spent some considerable amount of money on it and then he got hit 

with a letter saying that, oh, sorry, but the trees are back in, so we 

really think this is quite unfair towards Noel, and looking at the trees, 35 

well I look at them myself, I am not sure why they are worthy of 

protection.  They are not particularly nice looking trees, they constrain 

each other in the growth and there is lots of dead wood in them.  The 

canopy of those ones covers more than 60 percent of the property so 

there is considerable shading of those ones. 40 

 

 So we really would like to see those trees removed from the schedule.  

Se are not saying that we want to (INDISTINCT 4.59) but we are 

saying that we want to be able to plan without having the constraint of 

protected trees. 45 
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  [5.05 pm] 

 

SJH:  Can you just explain to us on that photograph where the legal boundaries 

of the property within which he is trying to do the development? 

 5 

MR VATER:   It is pretty hard to see.  So what you see there is the north of the 

roof of the house, you see the group of tree there and that is virtually all 

his land and there is a long drive - - - 

 

SJH:   So what is the blue thing there? 10 

 

MR VATER:   That is the roof of the existing house which is - - - 

 

SJH:   No, to the right of the house, that one there. 

 15 

MR VATER:   That one there, that would be the garage that is there at the 

moment. 

 

SJH:   Right. 

 20 

MR VATER:   Yes. 

 

SJH:   And the trees are directly above that? 

 

MR VATER:   Yes, the trees are covering the garage, yes, those trees are there, 25 

that is that group of trees we are talking about.  So the boundary goes – 

we have got the Avon flowing through there as well which is at that 

point just a little creek, it is only about a metre wide and about seven of 

the trees I think are on the north side of the Avon and four or five on 

the south side.  So the ones on the north side of the Avon they do not 30 

cause much difficulties for the redevelopment because this is going to 

be replanted over that side anyway but of course on the south side is 

where all the available land is that he has access to. 

 

 So yes, it is hard to see, it is virtually all the canopy that you see there 35 

is the size of the property. 

 

SJH:   Right.  Thank you.  Anything else? 

 

MR VATER:   Yes, Noel has got some pictures of what he is proposing to be 40 

doing. 

 

SJH:   Okay if you would hand that in please. 

 

MR VATER:   Yes.  I have just got the one copy. 45 
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SJH:   Okay all right, I will just show them to the other Panel member and then 

we will see if there are any questions.  Any questions, Ms Dawson? 

 

MS DAWSON:   No, thank you very much. 

 5 

SJH:   Judge? 

 

JUDGE HASSAN:   No, in light of the Council’s submissions – you may not 

be up to speed on those and obviously we will look at the evidence but 

I do not think I could ask any questions of you. 10 

 

SJH:   This one seems to be on both lists, Mr Conway. 

 

MR CONWAY:   Is it, sir?  I think it is on list two. 

 15 

JUDGE HASSAN:   Whereabouts is it? 

 

MS DAWSON:   Right at the end. 

 

MR CONWAY:   I have got it on page 17. 20 

 

JUDGE HASSAN:   No, I still do not have any questions, thank you. 

 

SJH:   Ms Huria? 

 25 

MS HURIA:   Thank you.  I am just interested to know, there is obviously 

quite a canopy of trees there. 

 

MR VATER:   Yes. 

 30 

MS HURIA:   If four or five, say four properties are proposed to be built there 

for houses, how many trees approximately would you be looking at 

retaining? 

 

MR VATER:   At least the seven that are on the north side. 35 

 

MS HURIA:   Seven, and how many are there in total currently? 

 

MR VATER:   12. 

 40 

MS HURIA:   12?  Okay, thank you.  Thank you, sir. 

 

  [5.10 pm] 

 

JUDGE HASSAN:   Just in terms of the conceptual thinking that has been done 45 

on design, are you able to identify those? 
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MR VATER:   The trees? 

 

JUDGE HASSAN:   The ones that would be remaining. 

 5 

MR VATER:   I have got a picture here which I - - - 

 

JUDGE HASSAN:   Just in a broad sense.  You could mark them on there.  So 

the red, inside that red circle goes? 

 10 

MR VATER:   Yes. 

 

MR CONWAY:   I would be grateful for a copy of the documents that have 

been provided today if that can be made after we conclude today. 

 15 

<ROLAND VATER WITHDREW [5.11 pm] 
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<BRUCE AND KARILYN SMITH [5.11 pm] 
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SJH:   Now Mr and Mrs Smith, now you wish to speak to your submission? 

 

MS SMITH:   Please. 

 

SJH:   Yes.  Just whenever you are ready you just go right ahead. 5 

 

MS SMITH:  I should point out firstly that our tree is certainly not visible from 

any road.  We are probably 80 to 100 metres down a back section.  We 

have got photos.  We are 80 to 100 metres off Clyde Road.  The tree is 

not really visible to anyone but us as you come up the drive. 10 

 

 We have been out of town for the last few weeks and, unfortunately, 

we are not terribly well prepared. 

 

SJH:   No, we understand that and we received that communication. 15 

 

MS SMITH:   Yes, the first photo shows the proximity of the tree trunk to our 

front door.  The arborist who inspected the tree said it was two metres.  

It is actually 1.3.  You can appreciate that it is problematic with the 

seeds that drop, the leaves that drop.  We get epicormic growth that 20 

comes up from the tree which Bruce has to clean out each year because 

we would never get to the front door if we just let it take over.   

 

 A deck is built around it.  It is a Don Donnithorne designed house so it 

has been designed around the tree but we have got the deck which we 25 

have to cut away to accommodate the tree trunk.  It is a healthy tree 

because it feeds off from the Okeover Stream which is on our north 

boundary. 

 

 The arborists have suggested putting in spouting, brush, what else 30 

would you call it, on the spouting – the gutter guard.  We have got 

gutter guard.  We have had gutter guard there for years.  We have just 

replaced a huge amount of spouting because of the problem of the 

spouting rotting out.   

 35 

 Not only do we get the seed pods from the tree, we get the leaves from 

the tree but it all condenses down and forms a sludge at the bottom of 

the spouting.  It is a two storeyed house, we have to get scaffolding, it 

is really expensive to replace which we have just done some of it.   

 40 

 On the tree where you see the windows there is a flat roof there as well 

and unfortunately, the seeds and all the leaves have built up under there 

and we have got a problem now right along the back of the house as 

well, where it has built up under there and it is rusting underneath there 

and we have got to get the flat part of the roof protected and rust 45 
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proofed.  We have done one part but we have got to do the other part 

when the weather improves so that is an expense for us as well.   

 

 We have problems with the drains.  It starts dropping seed pods pretty 

well on the 24th of December.  You can sort of write it on your 5 

calendar and the seed pods fall right up until the last of the leaves fall 

off the tree.   

 

  [5.15 pm] 

 10 

 The arborists, as I have said, have suggested all these ways of pruning 

and thinning for shading but the canopy of the tree, it is probably what 

– yes, 88C Clyde Road, you pretty well cannot see our house because 

of the canopy of the tree.  So they talk about thinning but the form of 

the tree is such that to thin it you would pretty well have to take off all 15 

the boughs to stop the shading of it.  It is difficult to see the house 

because of the canopy of the tree.   

 

 So, our problem is that we are on a limited income, we are 

superannuitants.  Every time we get an arborist come to look at the tree 20 

I think they think, oh, good, here is a bit of money to be made here.  

And it is all very well for arborists to say, we can do this and we can do 

that, but there is always an exceptional cost for us involved in getting 

any work done on the tree.  It is a very high tree.  They have got to 

abseil it all so it is a very difficult tree to work on.   25 

 

 And because it is so close to the house as well we do feel we have a 

safety issue with it in high winds.  One of our sons refuses to let us 

sleep there when it is a really howling nor’wester.  He will come and 

pick us up and take us home because he is so concerned about one of 30 

the boughs falling and killing us and I must admit our neighbours do 

get concerned too, particularly after the earthquakes, because it is so 

close to our house and the boughs fall northwards.  Our neighbour on 

our north boundary, who is also a lawyer, does mention from time to 

time about, I do hope that tree is not going to fall down soon, and we 35 

say, well, we do too. 

 

 So, really probably that is about it.  We note on the latest Schedule that 

we looked at, like you, that the Council have got it on the Schedule to 

be removed from retaining it but we still felt we did not know where 40 

we stood with that. 

 

SJH:   Well, no, you needed to because I do not think, again it is one where one 

of the submitters, well, a group of submitters have not agreed to all of 

the trees that the Council have put up so we still have to make a 45 
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decision on the evidence about that so you will understand that we have 

still got to consider both sides. 

 

MS SMITH:   Absolutely, we do understand that but we did want you to know 

that the tree is particularly close to the front door which is a problem to 5 

us. 

 

SJH:   Again it is one we need clarified in that Schedule because some 

evidence said it was on that list, other evidence said it was not to be 

et cetera.  So hopefully when we get the updated list we will know 10 

exactly. 

 

MS SMITH:   Well, we did see that it met the criteria for the form and the 

shape and the health but we have maintained it faithfully over the years 

and we have not got cowboys to come in and prune it who would do a 15 

cheap job.  We have paid arborists who know what they are doing to 

maintain that tree.  But as I said, now that we are on a limited income it 

is difficult and we never even knew that there was a fund available for 

people with trees that they could access and - - - 

 20 

SJH:   Well, it is a sum of such magnitude you have to move very quickly to 

get a share of it. 

 

MS SMITH:   I know, yes, that is right because any quote we have had to look 

at it is probably $1,200 just to get up it, without doing a lot of work on 25 

it, any significant work. So, it is in good shape because, as I said, we 

have tried to maintain it to the best of our ability but it is getting 

difficult.  It does require a lot of maintenance.  It is a particularly messy 

tree.  We do have other trees but that is a particularly messy tree, that 

lime tree. 30 

 

SJH:   Okay, thank you.  I will see if the Panel have any questions.  Ms Huria? 

 

MS HURIA:   No thank you, sir. 

 35 

SJH:   Ms Dawson? 

 

MS DAWSON:   No, thank you very much indeed. 

 

SJH:   Judge? 40 

 

JUDGE HASSAN:   No, thank you very much for the effort. 

 

SJH:   Thank you very much, Ms Smith. 

 45 

MS SMITH:   Thank you. 
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<THE SUBMITTER WITHDREW [5.19 pm] 

 

SJH:   All right, thank you, we will adjourn until 9.30 tomorrow morning. 

 5 

MR VAN DER WAL:   Sir, I just have one question or observation to make, 

sir.  It appears that submissions which have information to which the 

Trust witnesses did not have access at the time is now coming forward 

and it may be helpful for them to get that information and assess that 

and just ascertain whether the areas have changed in the Trust’s 10 

position. 

 

SJH:   Okay, well, I am not sure what it is you do not have, submissions or? 

 

  [5.20 pm] 15 

 

MR VAN DER WAL:   Well, for example, today Mr – sorry, my friend the 

Counsel, asked for some additional information that was handed up to 

the Panel, and if there are matters - - - 

 20 

SJH:   It was just handed up to us, we have not seen it either, so it has come in 

on an exhibit form, everything else I think is posted online apart from 

the submitters that have been filed, the photographs and that of course 

have come in late, and we will facilitate making that available both to 

Mr Conway and yourself, but all of the submissions and that have been 25 

online, and have been able to - - - 

 

MR VAN DER WAL:   Yes, no, I am not suggesting that they have not been 

able to see the submissions, it is just simply the matters that have been 

presented today. 30 

 

SJH:   Yes, well you just indicate to me what you want a copy of and I will 

have the secretariat arrange it as we go through tomorrow. 

 

MR VAN DER WAL:   It will be basically the same as what Mr Conway 35 

requested. 

 

SJH:   Okay, that is fine. 

 

MR VAN DER WAL:   Thank you, sir. 40 

 

MATTER ADJOURNED AT 5.21 PM UNTIL  

THURSDAY, 11 AUGUST 2016 

 


